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United  States  of  America 

Before  Federal   Trade   Commission 

Docket   No.   4407 

In  the  Matter  of 

ULTRA-VIOLET  PRODUCTS,  INC.,  a  corpora- 
tion. 

COMPLAINT 

Pursuant  to  the  provisions  of  the  Federal  Trade 
Commission  Act,  and  by  virtue  of  the  authority 
vested  in  it  by  said  Act,  the  Federal  Trade  Com- 
mission, having  reason  to  believe  that  Ultra-Vio- 
let  Products,  Inc.,  a  corporation,  hereinafter  re- 
ferred to  as  respondent,  has  violated  the  provisions 
of  said  Act,  and  it  appearing  to  the  Commission 
that  a  proceeding  by  it  in  respect  thereof  would  be 
in  the  public  interest,  hereby  issues  its  complaint, 
stating  its  charges  in  that  respect  as  follows: 

Paragraph  One :  Respondent,  Ultra  -  Violet 
Products,  Inc.,  is  a  corporation  organized,  exist- 
ing and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  with  its  principal 
office  and  place  of  business  located  at  6158  Santa 
Monica  Boulevard,  in  the  City  of  Los  Angeles,  State 
of  California.  It  is  now,  and  for  more  than  two 
years  last  past  has  been,  engaged  in  the  manufac- 
ture of  a  device  designated  as  ''Tiife  Lite"  and  in 
the  sale  and  distribution  of  such  device  in  commerce 
between  and  among  the  vai'ious  states  of  the  United 
States  and  in  the  District  of  Columbia.   Said  device 
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is  a  quartz  lamp  of  the  so-called  "cold"  type, 
whereby  a  mercury  arc  is  burned  in  quartz.  It  is 
sold,  designed  and  intended  for  home  use  by  the  lay 
individual  as  an  artificial  means  of  obtaining  the 
ultraviolet  rays  of  natural  sunlight,  and  for  the 
alleged  prevention,  treatment  and  alleviation  of  va-^ 
rious  ailments,  diseases  and  abnormal  conditions  of 
the  human  body.  [1*] 

Paragraph  Two:  Respondent,  being  engaged  in 
business  as  aforesaid,  causes  and  has  caused  its 
said  device,  "Life  Lite",  when  sold,  to  be  trans- 
ported from  its  said  place  of  business  in  the  State 
of  California  to  purchasers  thereof  located  in  states 
of  the  United  States  other  than  the  State  of  Cali- 
fornia, and  in  the  District  of  Columbia.  Respond- 
ent maintains,  and  at  all  the  times  herein  mentioned 
has  maintained,  a  course  of  trade  in  said  device 
in  commerce  between  and  among  the  various  states 
of  the  United  States  and  in  the  District  of  Colum- 
bia. 

Paragraph  Three:  In  the  course  and  conduct  of 
its  aforesaid  business,  the  respondent  has  dissemi- 
nated and  is  now  disseminating,  and  has  caused  and 
is  now  causing  the  dissemination  of,  false  advertise- 
ments concerning  its  said  product  by  the  United 
States  mails,  and  by  various  other  means  in  com- 
merce, as  commerce  is  defined  in  the  Federal  Trade 
Commission  Act;  and  respondent  has  also  dissemi- 
nated and  is  now  disseminating  and  has  caused  and 
is  now  causing  the  dissemination  of,  false  adver- 


•  Page  numbering  appearing  at  foot  of  page  of  original  certified 
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tisements  concerning  its  said  product,  by  various 
means,  for  the  purpose  of  inducing,  and  which  are 
likely  to  induce,  directly  or  indirectly,  the  pur- 
chase of  its  said  product  in  commerce,  as  commerce 
is  defined  in  the  Federal  Trade  Commission  Act. 
Among,  and  typical  of,  the  false,  misleading  and 
deceptive  statements  and  representations  contained 
in  said  false  advertisements,  disseminated  and 
caused  to  be  disseminated,  as  hereinabove  set  forth, 
by  the  United  States  mails,  by  advertisements  in 
newspapers  and  periodicals,  and  by  other  adver- 
tising literature,  are  the  following: 

"Life  Lite  ultra-violet  rays  clear  up  many  of 
the  chronic  skin  disorders  which  have  failed 
to  respond  to  other  methods  of  treatment  .... 
Most  infections  of  the  skin  respond  quickly  to 
the  germ  killing  effects  of  the  rays.  Further- 
more, they  stimulate  the  skin  tissue  to  })uild  a 
high  degree  of  disease  resistance."  [2] 

''Ultra- Violet  helps  to  set  up  a  chemical  re- 
action that  keeps  the  blood  stream  in  balance. 
It  aids  in  overcoming  a  deficiency  of  either 
white  or  red  blood  corpuscles  ...  As  well  as 
deficiencies  of  the  red  coloring  matter  that  is 
so  important  as  an  oxygen  carrying  agent. 
Thus,  tliis  tonic  effect  on  the  blood  not  only 
builds  direct  resistance  to  infection  but  also 
stimulates  the  endocrine  glands  that  are  so  vital 
to  health." 

"The  chemical  action  of  ultra-violet  I'ays 
soothes  the  nerve  endings  in  the  skin  and  al- 
leviates many    intei-nal    conditions.     The    anti- 
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acid  or  alkalinizing  effect  of  ultra-violet  rays, 
plus  their  ability  to  increase  the  general  resist- 
ance, help  to  correct  many  forms  of  illness. '* 

Build  Better  Health  with  Life  Lite  ...  A 
full  quota  of  sunlight  whether  obtained  from 
natural  or  artificial  sources  means  a  better  func- 
tioning of  the  human  body.  It  helps  build  re- 
sistance against  disease,  improves  metabolism 
and  increases  capacity  for  work  or  play." 

''Many  disorders  of  the  catarrhal  type,  such 
as  asthma,  hay-fever,  bronchitis,  colds,  sinus 
trouble,  and  discharge  from  the  ears,  are  cor- 
rected more  rapidly  if  daily  treatment  is  given 
with  the  cold  ultra-violet  ray  lamp." 

"Many  skin  diseases,  where  fungi  are  pres- 
ent, such  as  barber's  itch,  ringworm,  and  im- 
petigo, also  disappear  when  the  proper  dosages 
of  the  rays  are  used  .  .  .  Great  improvement 
in  cases  of  athlete's  foot  will  quickly  be  noted." 

".  .  .  In  acne,  eczema,  psoriasis,  shingles  and 
erysipelas,  ultra-violent  can  often  be  used  with 
marked  benefit.  The  ultra-violet  rays  destroy 
germs  and  also  hasten  the  growth  of  new,  clean 
tissue  ..."  [3] 

"Life  Lite  is  indispensable  for  the  home 
treatment  of  a  great  many  skin  diseases  and  for 
relieving  manj^  types  of  illness.  It  is  without 
doubt  the  finest  means  of  building  up  the  gen- 
eral resistance,  overcoming  low  vitality,  and 
quickening  convalescence  of  any  known  natural 
treatment." 
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''Patients  with  anemia  should  receive  ultra- 
violet light  treatments  in  addition  to  dietary 
changes.  The  light-ray  applications  have  a  ten- 
dency to  increase  both  the  hemoglobin  and  red 
corpuscles  of  the  blood." 

"You  will  find  our  quartz  ultra-violet  lamps 
to  be  the  safest  and  most  efficient  on  the  mar- 
ket. The  intensity  is  correctly  regulated  so 
that  there  is  no  danger  of  serious  over-expo- 
sure." 

"These  rays  are  absolutely  necessary  to  vigor- 
ous, normal  existence  as  well  as  a  powerful 
aid  in  healing  disease.  It  has  been  shown  that 
the  ultra-violet  rays  are  one  of  the  main  fac- 
tors which  produce  improved  tone,  increased 
resistance  and  better  mental  reaction.  They  tone 
up  the  nervous  system  and  induce  restful  sleep 
by  a  regulatory  influence  on  the  metabolism  in 
all  cases  showing  a  calcium  and  phosphorus 
deficiency." 

Quartz  ultra-violet  rays  normalize  body 
chemistry!  Life  Lite  rebuilds  your  resistance  to 
colds,  increases  vitality  and  heals  most  skin 
diseases." 

"Skin  Diseases,  acne,  eczema,  psoriasis,  sores, 
ulcers,  infections,  etc.  Life  Lite  quartz  ultra- 
violet lamps  heal  most  skin  diseases  safely, 
quickly  and  easily  at  home."  [4] 

"Get  your  quota  of  sunlight  with  Life  Lite 
.  .  .  clear  up  most  of  your  chronic  skin  disor- 
ders .  .  .  Imild  resistance  against  disease  .  .  . 
and    relieve    pain.     Sufferers    from    psoriasis. 
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acne,  eczema,  ulcers,  and  impetigo  have  ob- 
tained noticeable  improvement  after  consistent 
use  of  Life  Lite." 

Paragraph  Four:  By  the  use  of  the  above  and 
similar  representations  not  set  out  herein  respond- 
ent has  directly  and  by  implication  represented  to 
the  general  public  that  its  said  device  designated 
''Life  Lite"  is  a  sun  lamp;  that  it  is  safe  for  use 
in  the  home  for  self -treatment  without  the  supervi- 
sion of  a  qualified  physician;  and  that  it  will  give 
benefits  to  the  skin  and  to  the  general  health  of 
the  individual  comparable  to  that  given  by  natural 
sunlight.  Respondent  has  further  represented  to 
the  general  public,  as  aforesaid,  that  the  use  of  said 
device  provides  a  cure,  remedy  or  competent  and 
adequate  treatment  for  chronic,  infectious  and  bac- 
terial skin  diseases  and  ailments,  as  well  as  those 
■of  fungus  origin,  asthma,  hay-fever,  bronchitis, 
colds,  sinus  trouble,  discharges  from  the  ears,  bar- 
ber's itch,  ringworm,  impetigo,  athlete's  foot,  acne, 
eczema,  psoriasis,  shingles,  erysipelas,  anemia,  sores 
and  ulcers,  and  that  it  will  give  relief  in  all  of  such 
conditions,  diseases  and  ailments.  Respondent  has 
also  represented  to  the  general  public,  as  aforesaid, 
that  the  use  of  said  device  stimulates  the  tissues 
of  the  skin;  that  it  builds  up  in  the  body  resistance 
to  disease;  that  it  produces  a  chemical  reaction 
that  keeps  the  blood  stream  in  balance;  that  it  aids 
in  overcoming  a  deficiency  of  either  white  or  red 
corpuscles;  that  it  produces  a  tonic  effect  upon  the 
blood;  that  it  builds  up  the  body's  resistance  to 
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infection;  that  it  stimulates  the  endocrine  glands; 
that  it  quiets  and  soothes  the  nerves,  especially  the 
nerve  endings  in  the  skin;  that  it  acts  as  an  anti- 
acid  and  has  an  alkalizing  effect  upon  the  body; 
that  it  improves  metabolism ;  that  it  makes  the  body 
strong,  increases  vitality,  and  builds  new  tissue; 
that  it  improves  the  general  tone  of  the  body  and 
improves  mental  reactions;  that  it  tones  up  the 
nervous  system  and  induces  sleep;  that  it  normal- 
izes body  chemistry  and  that  it  relieves  pain.  [5] 

Paragraph  Five:  Ultraviolet  rays  are  measured 
in  angstrom  units.  The  ultraviolet  rays  emitted 
from  natural  sunlight  range  in  wave  lengths  from 
2800  to  3150  angstrom  units.  A  lamp  which  emits 
ultraviolet  rays  within  this  range  is  properly  under- 
stood and  designated  by  members  of  the  medical 
profession  generally  as  a  sun  lamp.  Lamps  which 
emit  ultraviolet  rays  of  less  than  2800  angstrom 
units  are  considered  by  the  medical  profession  gen- 
erally as  therapeutic  lamps  rather  than  as  sun  lamps 
for  the  reason  that  the  rays  emitted  therefrom  pos- 
sess bactericidal  properties  and  are  not  comparable 
to  the  rays  emitted  by  natural  sunlight.  Siich  thera- 
peutic lamps  are  not  suitable  for  the  same  type  of 
uses  as  are  sun  lamps  and  are  not  suitable  for 
home  use  for  therapeutic  purposes  without  the  su- 
pervision of  a  trained  and  skilled  operator  because 
of  the  danger  of  overexposure  and  severe  burns. 
Respondent's  lamp  is  in  the  category  of  therapeu- 
tic lamps  by  reason  of  its  emission  of  ultraviolet 
rays  of  approximately  2540  angstrom  units. 

Respondent's  device  will  not  give  benefits  to  the 
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skin  and  to  the  general  health  of  the  individual  com- 
parable to  that  given  by  natural  sunlight  for  the 
reason  that  the  ultraviolet  rays  emitted  therefrom 
are  not,  in  turn,  comparable  to  the  ultraviolet  rays 
emitted  by  natural  sunlight.  The  therapeutic  value 
of  respondent's  device  is  limited  to  the  possible  de- 
struction of  bacteria  when  present  on  the  surface 
of  the  skin  and  it  would  be  of  no  value  in  the  treat- 
ment of  chronic  infections,  asthma,  hay-fever,  bron- 
chitis, colds,  sinus  trouble,  discharges  from  the  ears, 
barber's  itch,  ringworm,  impetigo,  athlete's  foot, 
acne,  eczema,  psoriasis,  shingles,  erysipelas,  ane- 
mia, sores  or  ulcers.  Said  device  has  little  or  no 
value  in  the  treatment  of  bacterial  skin  disease  or 
those  of  fungus  origin  because  of  its  inability  to 
penetrate  the  layers  of  the  skin  to  reach  such  germs 
or  organisms  which  are  not  found  generally  on  the 
surface  of  the  skin.  Furthermore,  the  use  of  said 
device  will  not  stimulate  the  tissues  in  the  skin  or 
build  up  resistance  in  the  body  against  disease.  Said 
device  will  not  produce  a  chemical  reaction  in  the 
body,  keep  the  blood  stream  in  balance,  or  aid  in 
overcoming  a  deficiency  of  the  white  or  red  blood 
corpuscles,  nor  does  it  produce  a  tonic  effect  on  the 
blood.  It  does  not  build  up  the  body's  resistance 
against  infection,  stimulate  the  endocrine  glands  or 
quiet  and  soothe  the  nerves  or  the  nerve  endings  in 
the  skin.  Said  de^dce  does  [6]  not  act  as  an  anti- 
acid  or  have  an  alkalizing  effect  upon  the  body.  The 
use  of  said  device  does  not  result  in  an  improve- 
ment in  the  process  of  metabolism  nor  does  it  make 
the  body  strong  or  increase  \dtality  or  build  new 


Federal  Trade  Commission  9 

tissue.  It  does  not  improve  the  general  tone  of  the 
body  or  improve  mental  reactions.  The  use  of  said 
device  does  not  tone  up  the  nervous  system,  induce 
sleep,  normalize  the  body  chemistry,  or  relieve  pain. 

Paragraph  Six:  In  addition  to  the  false  and 
misleading  statements  hereinabove  set  forth,  the 
respondent  is  also  engaged  in  the  dissemination  of 
false  advertisements  as  aforesaid  in  that  said  adver- 
tisements fail  to  reveal  facts  material  in  the  light 
of  the  representations  contained  therein  and  fail 
to  reveal  that  the  unsupervised  use  of  respondent's 
device  for  therapeutic  purposes  by  persons  not 
trained  in  the  operation  of  such  device  and  not 
skilled  in  the  diagnosis,  analysis  and  methods  of 
treatment  of  diseases  may  result  in  severe  burns 
and  other  serious  and  irreparable  injury  to  health. 

Paragraph  Seven :  The  use  by  the  respondent  of 
the  foregoing  false,  deceptive  and  misleading  state- 
ments, representations  and  advertisements  dissemi- 
nated as  aforesaid  with  respect  to  the  therapeutic 
value  of  its  said  device  has  had  and  now  has  the 
capacity  and  tendency  to  and  does  mislead  and 
deceive  a  substantial  portion  of  the  purchasing  pub- 
lic into  the  erroneous  and  mistaken  belief  that  such 
false  statements,  representations  and  advertisements 
are  true  and  induces  a  portion  of  the  purchasing 
public  because  of  such  erroneous  and  mistaken  be- 
lief to  purchase  said  device. 

Paragraph  Eight:  The  aforesaid  acts  and  prac- 
tices of  the  respondent  as  herein  alleged  are  all  to 
the  prejudice  and  injury  of  the  public  and  cousti- 
tute  unfair  and  deceptive  acts  and  ]iractices  in  com- 
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merce  within  the  intent  and  meaning  of  the  Federal 
Trade   Conmiission  Act. 

Wherefore,  the  Premises  Considered,  the  Federal 
Trade  Conmiission,  on  this  7th  day  of  December, 
A.  D.,  1940,  issues  its  complaint  against  said  re- 
spondents. 

NOTICE 

Notice  is  hereby  given  you,  Ultra-Violet  Prod- 
ucts, Inc.,  a  corporation,  respondent  herein,  that 
the  10th  day  of  January,  A.  D.  1941,  at  2  o'clock 
in  the  afternoon,  is  hereby  fixed  as  the  time,  and 
the  offices  of  the  Federal  Trade  Commission  in  the 
City  of  Washington,  D.  C,  as  the  place,  when  and 
where  a  hearing  will  be  had  on  the  charges  set 
forth  in  this  complaint,  at  [7]  which  time  and  place 
you  will  have  the  right,  under  said  Act,  to  appear 
and  show  cause  why  an  order  should  not  be  entered 
by  said  Commission  requiring  you  to  cease  and  de- 
sist from  the  violations  of  the  law  charged  in  the 
complaint. 

You  are  notified  and  required,  on  or  before  the 
twentieth  day  after  service  upon  you  of  this  com- 
plaint, to  file  with  the  Commission  an  answer  to 
the  complaint.  If  answer  is  filed  and  if  your  ap- 
pearance at  the  place  and  on  the  date  above  stated 
be  not  required,  due  notice  to  that  eifect  will  be 
given  you.  The  Rules  of  Practice  adopted  by  the 
Commission  with  respect  to  answers  or  failure  to 
appear  or  answer  (Rule  IX)  provide  as  follows: 
In  case  of  desire  to  contest  the  proceeding  the 
respondent  shall,  within  twenty  (20)  days  from 
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the  service  of  the  complaint,  file  with  the  Com- 
mission an  answer  to  the  complaint.  Such  an- 
swer shall  contain  a  concise  statement  of  the 
facts  which  constitute  the  ground  of  defense. 
Respondent  shall  specifically  admit  or  deny  or 
explain  each  of  the  facts  alleged  in  the  com- 
plaint, unless  respondent  is  without  knowledge, 

in  which  case  respondent  shall  so  state. 

****** 

Failure  of  the  I'espondent  to  file  answer  with- 
in the  time  above  provided  and  failure  to  ap- 
pear at  the  time  and  place  fixed  for  hearing 
shall  be  deemed  to  authorize  the  Commission, 
w^ithout  further  notice  to  respondent,  to  pro- 
ceed in  regular  course  on  the  charges  set  forth 
in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the 
allegations  of  fact  set  forth  in  the  complaint  and 
not  to  contest  the  facts,  the  answer  may  consist 
of  a  statement  that  respondent  admits  all  the 
material  allegations  of  fact  charged  in  the  com- 
plaint to  be  true,  Respondent  by  such  answer 
shall  be  deemed  to  have  waived  a  hearing  on  the 
allegations  of  fact  set  forth  in  said  complaint 
and  to  have  authorized  the  Commission,  with- 
out [8]  further  evidence,  or  other  intervening 
procedure,  to  find  such  facts  to  be  true,  and  if  in 
the  judgment  of  the  Commission  such  facts  ad- 
mitted constitute  a  violation  of  law  or  laws  as 
charged  in  the  com])lai7it,  to  make  and  serve 
findings  as  to  the  facts  and  an  order  to  cease 
and  desist  from  such  violations.   U])on  ai^plica- 
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tion  in  writing  made  contemporaneously  with 
the  filing  of  such  answer,  the  respondent,  in  the 
discretion  of  the  Commission,  may  be  heard  on 
brief,  in  oral  argument,  or  both,  solely  on  the 
question  as  to  whether  the  facts  so  admitted 
constitute  the  violation  or  violations  of  law 
charged  in  the  complaint. 

In  Witness  Whereof,  the  Federal  Trade  Commis- 
sion has  caused  this,  its  complaint,  to  be  signed  by 
its  Secretary,  and  its  official  seal  to  be  hereto 
affixed,  at  Washington,  D.  C,  this  7th  day  of  De- 
cember, A.  D.  1940. 

By  the  Commission. 

[Seal]  OTIS  B.  JOHNSON, 

Secretary.  [9] 


[Title  of  Commission  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  now  the  respondent  in  the  above  entitled 
complaint,  The  Ultra- Violet  Products,  Inc.,  a  cor- 
poration and  answers  as  follows: 

Paragraph  One:  Admits  the  Ultra-Violet  Prod- 
ucts, Inc.,  is  a  corporation  organized,  existing  in, 
and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  with  its  principal  office 
and  place  of  business  located  at  5205  Santa  Monica 
Boulevard,  in  the  City  of  Los  Angeles,  State  of 
California.  It  admits  that  it  is  now,  and  for  more 
than  the  two  years  last  past  has  been  engaged  in 
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the  manufacture  of  a  device  designated  as  "Life 
Lite",  and  in  the  sale  and  distribution  in  commerce 
between  and  among  the  various  states  in  the  United 
States  and  in  the  District  of  Columbia.  Admits 
also  that  said  device  is  a  quartz  lamp  of  the  so- 
called  "cold"  type,  and  that  it  is  sold,  designed  and 
intended  for  home  use  by  and  for  the  purposes 
designated  in  Paragraph  One  of  the  above  num- 
bered docket. 

Paragraph  Two:  Respondent  admits  being  en- 
gaged in  the  business  as  aforesaid,  and  of  causing 
and  of  having  caused  its  said  device,  "Life  Lite", 
when  sold,  to  be  transported  from  its  said  place  of 
business  in  the  state  of  California  in  the  manner 
and  in  the  terms  outlined  in  Paragraph  Two  of 
the  complaint. 

Paragraph  Three:  Respondent  admits  that  in 
the  course  and  conduct  of  its  aforesaid  business  it 
has  disseminated  and  is  now  disseminating  and  has 
caused  and  is  now  causing  the  disseminating^',  a^l- 
vertisements  concerning  its  said  products  by  tlie 
United  States  mails,  and  by  various  other  means 
in  commerce  as  defined  in  the  Federal  Trade  Com- 
mission Acts.  And  respondent  further  admits  that 
the  sentences  and  paragraphs  quoted  in  the  last 
eight  lines  of  Page  2  and  in  all  of  the  lines  on  Page 
3,  and  4,  and  the  first  [10]  seven  lines  of  Page  5 
of  the  above  entitled  docket,  are  quotations  lifted 
from  various  advertisements  disseminated  by  the 
respondent,  but  that  each  quotation  outlined  in  the 
complaint,  being  separated  from  the  balance  of 
the  text  cannot,  in  each  separate  case,  be  judged 
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as  it  stands  alone.  Eesponclent  denies  that,  as  al- 
leged in  Paragraph  Three  of  the  complaint,  said  ad- 
vertisements were,  or  are,  false,  misleading  and  de- 
ceptive. 

Paragraph  Four:  Respondent  admits  that  by 
nse  of  the  advertisements  set  forth  in  Paragraph 
Three  of  this  docket  and  by  the  nse  of  similar  rep- 
resentations not  set  forth  therein,  it  has  by  impli- 
cation, represented  to  the  general  public  that  its 
said  device,  herein  designated  as  "Life  Lite",  was 
of  the  type  and  for  the  purposes  set  forth  in  Para- 
graph Four. 

Paragi'aph  Five:  Respondent  admits  that,  as  set 
forth  in  the  first  paragraph  of  Paragraph  Five  of 
the  complaint  that  the  lamp  sold  by  the  respondent 
emits  Ultra-Violet  rays  of  approximately  2540  ang- 
strom units.  As  for  the  other  allegations  set  forth 
in  the  first  paragraph  of  Paragraph  Five,  the  re- 
spondent cannot  answer. 

Respondent  denies  all  of  the  allegations  set  forth 
in  the  second  or  last  paragraph  of  Paragraph  Five 
in  the  complaint  and  sets  forth,  rather,  that  re- 
spondent's device  will  give  benefits  to  the  skin  and 
to  the  general  health  of  the  individual  in  the  man- 
ner and  within  the  therapeutic  limits  outlined  in 
the  respondent's  advertising.  Respondent  denies 
that  the  value  of  their  device  is  limited  to  the  pos- 
sible destruction  of  bacteria  when  present  on  the 
surface  of  the  skin  or  that  it  would  be  of  no  value 
in  the  treatment  of  the  various  ailments,  infections 
and  diseases  set  forth  in  the  second  paragraph  of 
Paragraph  Five.   Respondent  denies  that  its  device 
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is  incapable  of  penetrating  the  layers  of  the  skin 
sufficiently  to  reach  such  germs  and  organisms 
which  are  not  generally  found  on  the  surface  of 
the  skin.  Respondent  furthermore  alleges  that  this 
device  will  stimulate  the  tissues  in  the  skin  and 
will  build  up  resistance  in  the  body  against  disease, 
will  produce  a  chemical  reaction  in  the  body  and  do 
the  other  and  various  specific  functions  set  forth 
in  this  paragraph. 

Paragraph  Six:  Respondent  denies  that,  as  set 
forth  in  this  paragraph,  that  said  advertisements 
failed  to  reveal  facts  material  in  the  light  of  the 
representation  contained  therein  and  failed  to  re- 
veal that  the  unsupervised  use  of  respondent's  de- 
vice for  therapeutic  purposes  by  persons  not  trained 
in  the  operation  of  said  device,  and  not  skilled  in 
the  diagnosis,  analysis  and  the  methods  of  treatment 
of  diseases,  may  result  in  severe  burns,  and  other 
serious  and  irreparable  injuries  to  health.  On  the 
contrary,  respondent  claims  that  the  user  of  re- 
spondents device  is  automatically  protected  against 
over-exposure  by  means  of  a  timing  mechanism  con- 
tained in  the  device  and  by  warnings  and  instruc- 
tions contained  in  the  device.  [11] 

Paragraph  Seven:  Respondent  denies  all  the  al- 
legations set  forth  in  this  paragraph. 

Paragraph  Eight:  Respondent  denies  all  the  al- 
legations set  forth  in  this  paragraph. 

Wlierefore,  the  premises  reconsidered  the  Ultra- 
violet Products,  Inc.,  asks  that  this  complaint  be 
vacated. 
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SECOND  ANSWER  TO  COMPLAINT 

The  respondent,  again  admitting  its  corporate 
title,  existence,  and  place  of  business  as  set  forth 
in  the  lirst  answer  of  this  complaint  comes  now 
and  as  a  separate  answer,  further  sets  forth: 

That  all  of  the  statements,  representations,  and 
claims  made  in  its  advertisements  in  the  period 
mentioned  in  the  above  numbered  docket  were  made 
in  good  faith  and  on  the  basis  of  investigation  and 
facts  revealed  in  technical  and  scientific  literature 
available  to  the  respondent,  and  for  the  purposes  of 
substantiating  these  statements,  representations  and 
claims,  cites  the  following  nineteen  exhibits,  to- 
gether with  the  bibliography  appended  to  each  ex- 
hibit, and  each  of  which  exhibits,  together  with  the 
bibliography  thereto,  is  made  part  of  this  second 
answer. 

Exhibit  1:— The  Use  of  "Cold  Quartz"  Light  in 
General  Practice,  Archives  of  Physical  Therapy, 
X-Ray,  Radium,  February,  1933,  Pages  72  to  75 
Inc. 

Exhibit  II: — Further  Studies  in  Ultraviolet 
Treatment  of  Erysipelas,  Archives  of  Physical  The- 
rapy, X-Ray,  Radium,  September,  1937,  Pages  574 
to  575. 

Exhibit  III:— "Cold  Quartz"  Ultra-Violet  Ori- 
ficial  Irradiation,  Archives  of  Physical  Therapy, 
X-Ray,  Radium,  February,  1932  Vol.  XIII,  Pages 
82  to  86. 

Exhibit  IV : — Influence  of  Ultraviolet  on  the  Role 
of  Oxygen  in  Mineral  Metabolism  and  Immunity 
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Eeactions,  Archives  of  Physical  Therapy,  X-Ray 
Radium,  April,  1933,  Pages  222  to  224. 

Exhibit  V: — Ultraviolet  Radiation  of  Erysipelas, 
Archives  of  Physical  Therapy,  X-Ray,  Radium, 
June,  1937,  Pages  363  to  364.  [12] 

Exhibit  VI: — Physical  and  Therapeutic  Consid- 
erations of  the  Mercury  Spectrum,  Archives  of 
Physical  Therapy,  X-Ray,  Radium,  June,  1933, 
Pages  356  to  359. 

Exhibit  VII:— Dr.  Albert  Bachem,  Ph.D.,  Col- 
lege of  Medicine,  University  of  Illinois,  Archives 
of  Physical  Therapy,  XIII,  Pages  614  to  619. 

Exhibit  VIII: — Ultraviolet  Irradiation  in  Skin 
Diseases,  Archives  of  Physical  Therapy,  March, 
1940,  Page  188. 

Exhibit  IX: — Rational  Ultraviolet  Therapy  and 
Skin  Sensitometry,  Archives  of  Physical  Therapy, 
Nov.,  1939,  Page  678. 

Exhibit  X: — Genital  Tuberculosis,  The  Journal 
of  the  American  Medical  Association,  October  7, 
1939,  Vol.  113,  No.  15,  Page  1392. 

Exhibit  XI: — Experiences  With  a  New  Type  of 
Mercury  Glow  Lamp,  Archives  of  Physical 
Therapy,  Nov.,  1938,  Pages  661  and  662. 

Exhibit  XII:— The  Physical  Aspects  of  Ultra- 
violet Therapy,  The  Journal  of  the  American  Med- 
ical Association,  July  30,  1938,  Vol.  Ill,  No.  5, 
Pages  419  to  422. 

Exhibit  XIII:— Clinical  Aspects  of  Ultraviolet 
Therapy,  The  Journal  of  the  American  Medical 
Association,  July  23,  1938,  Vol.  Ill,  No.  4,  Pages 
312  to  316. 


18  Ultra-Violet  Products,  Inc.  vs. 

Exhibit  XIV : — Precise  Evaluation  of  Ultraviolet 
Therapy  in  Experimental  Rickets,  New  England 
Journal  of  Medicine,  Vol.  216,  No.  4,  Pages  165  to 
169,  Jan.  28,  1937. 

Exhibit  XV: — Production  of  Erythema  and  Tan 
by  Ultraviolet  Energy,  The  Journal  of  the  Ameri- 
can Medical  Association,  June  17,  1939,  Vol.  112, 
No.  24  — Pages  2510  to  2511. 

Exhibit  XVI: — Archives  of  Physical  Therapy, 
X-Ray,  Radium  (Official  Publication  American 
Congress  of  Physical  Therapy),  Archives  of  Physi- 
cal Therapy,  X-Ray,  Radium,  Feb.,  1933,  Pages 
108  to  109. 

Exhibit  XVII:— The  Action  of  Ultraviolet  Ra- 
diation on  Dermatophytes,  Journal  of  Cellular  & 
Comparative  Physiology,  Vol.  13,  No.  3,  Pages  391 
to  402,  June,  1939. 

Exhibit  XVIII: — Ultraviolet  Irradiation  in  Skin 
Diseases,  The  British  Journal  of  Physical  Medi- 
cine, Vol.  2,  No.  11,  Nov.,  1939. 

Exhibit  XIX: — Ultraviolet  Irradiation  in  Skin 
Diseases,  The  British  Journal  of  Physical  Medi- 
cine, Vol.  2,  No.  12,  Dec,  1939.  [13] 

Wherefore,  reconsidering  the  premises  in  the 
light  of  the  material  facts  in  evidence  in  the  nine- 
teen exhibits,  the  respondent,  the  Ultra- Violet 
Products,  Inc.,  ask  that  the  above  entitled  com- 
plaint be  vacated. 

THIRD  ANSWER  TO  COMPLAINT 

The  resi^ondent,  the  Ultra- Violet  Products,  Inc. 
doing  business  in,  as,  and  where  mentioned  in  Para- 
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graph  One  of  the  first  answer  to  the  above  num- 
bered docket  further  sets  forth  as  a  separate  answer 
to  the  complaint  as  follows: 

That  the  Ultra- Violet  Products,  Inc.  is  desirous 
of  entering  into  and  signing  stipulations  with  the 
Federal  Trade  Commission,  covering  the  actions 
complained  of  in  the  above  numbered  docket  for 
the  purpose  of  ceasing  and  desisting  from  any- 
further  dissemination  of  such  statements,  repre- 
sentations and  claims  as,  in  the  light  of  present 
day  scientific  knowledge,  may  be  contrary  to  fact. 

The  respondent  further  sets  forth  that  it  has  at 
no  time,  within  the  period  mentioned,  disseminated 
or  caused  to  be  disseminated  in  commerce  as  defined 
by  the  Federal  Trade  Commission  Act  any  state- 
ments which  were  not  to  the  best  of  its  knowledge 
and  belief,  true.  All  such  statements  made  to  in- 
duce the  purchase  of  its  product,  "Life  Lite",  were 
made  in  good  faith,  after  reasonable  assurance  and 
investigation,  and  the  respondent  is,  therefore,  de- 
sirous of  an  opportunity  of  presenting  briefs  in 
substantiation  of  those  said  statements. 

Therefore:  The  respondent.  The  Ultra- Violet 
Products,  Inc.,  petitions  that  stipulations  be  drawn 
covering  those  alleged  statements  made  by  it  and 
submitted  for  signature,  and  that  the  above  num- 
bered docket  be  closed  by  stipulation. 

In  Witness  Whereof,  The  Ultra-Violet  Products, 
Inc.,  has  caused  their  answers  to  the  above  entitled 
docket  to  be  signed  by  its  president  and  caused 
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its  official  seal  to  be  affixed  thereto  at  Los  Angeles^ 
California  on  this  10th  clay  of  January,  A.  D.  1941. 
THOMAS  S.  WARREN 
ULTRA-VIOLET     PRODUCTS, 
INC. 

President  [14] 
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Exhibits  1  to  19  Inc.   Supporting  Second  Answer. 

[15] 
EXHIBIT  I 

The  Use  of  "Cold  Quartz"  Light  in  General 

Practice  *  ** 

by 

Harold  M.  F.  Behneman,  M.S.,  M.D. 

San  Francisco 

taken  from 

Archives  of  Physical  Therapy,  X-Ray,  Radium 

February,  1933  —  Pages  72  to  75  Inc. 
"We  have  adequate  proof  that  the  rays  most 
potent  in  pigmentation  are  between  2900  and  3300 
angstrom  units.  Shorter  rays  such  as  those  that 
emanate  from  this  tj^e  of  lamp,  are  erythema  pro- 
ducing, and  not  pigmenting  except  in  rare  cases. 
There  are  two  schools  of  thought  as  regards  the 
value  of  pigmentation.  I  am  of  the  belief  that 
pigmentation  is  a  defense  mechanism  by  which  the 
body  shuts  out  further  absorption,  and  that  it  is 
in  no  sense  completely  necessary  for  benefit.  This 
is  purely  from  clinical  evidence,  but  I  find  support 
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in  many  other  workers.  Dr.  Gordon  Hugh  pub- 
lislied  the  mortaility  rates  of  232  patients  with 
various  grades  of  pigmentation,  suffering  from 
tuberculosis  of  the  spine,  hips  and  knees.  In  the 
very  good  pigmenters,  the  mortality  rate  was  high- 
est, 16  per  cent  dying;  15  per  cent  of  the  good 
pigmenters  died,  while  only  10  per  cent  of  the  slight 
pigmenters,  and  9  per  cent  of  the  non-pigmented 
patients  succumbed.  Leonard  Hill,  W.  T.  Bovie, 
and  C.  M.  Sampson  agree  with  this  in  general. 

"With  the  knowledge  of  these  and  other  workers, 
plus  the  accepted  fact  of  germicidal  potency  around 
2540  angstrom  units,  it  was  felt  that  a  fair  ap- 
praisal of  this  generator  could  best  be  made  in 
working  first  with  pathological  lesions  such  as 
ulcers,  open  wounds,  fissures,  sinuses,  burns,  endo- 
cervicitis,  Vincent's  infection,  etc.  The  dosage  was 
measured  by  the  erythema  produced  adjacent  to  the 
lesion.  It  is  certainly  the  most  impartial  method 
of  measuring  or  insuring  effective  therapeutic 
action. 

''Too  much  of  actinic  therapy  has  been  empirical 
in  nature,  but  .it  was  justified  because  of  its  bene- 
ficial results.  In  the  past,  much  stress  has  been 
laid  on  the  photochemical  reaction  or  vitamin  D 
production  of  light,  even  though  the  treatment  of 
rickets  was  really  a  minor  division  of  photothern])y. 
Our  many  cures  of  malignant  ulcers,  sinuses,  etc. 
have  not  been  due  to  vitamin  D  production,  nor  to 
the  antirachitic  action  of  light,  but  still  we  used 
these  factors  as  standards  in  evaluating  different 
lamps.    It  is  logical  and  refreshing  to  find  Coblentz 
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concluding, "it  seems  natural  to  use  the 

erythemal  instead  of  the  antirachitic  or  photochem- 
ical action  as  a  basis  of  standardization.  ^2)  Using 
that  as  a  standard,  the  radiant  flux  and  the  time 
for  producing  a  minimum  perceptible  erythema, 
have  been  determined."  ^^^ 

"Use  was  made  of  the  advice  and  experience  of 
other  workers.  Nugent  ^^^  reported  on  2572  treat- 
ments in  the  Chicago  Eye,  Ear,  Nose  and  Throat 
Hospital,  with  gratifying  results.  Caulk  and  Ewer- 
hardt  ^^^^  [16]  have  successfully  irradiated  the 
interior  of  the  bladder  for  tubercular  ulcers,  with 
a  special  applicator  designed  by  them.  Lawrenz  ^i^^ 
and  Brady  ^^2)  are  two  of  many  in  the  dental  field 
who  have  stressed  the  importance  of  and  success 
with  properly  indicated  and  constructed  radiation. 
Beckwith  ^i^)  reported  on  the  bactericidal  effects 
of  this  type  of  radiation.  In  a  personal  communi- 
cation. Dr.  Cora  Smith  King,^!*)  director  of  Physi- 
cal Therapy  in  the  Hollywood,  Calif.,  Hospital,  has 
reported  on  the  antirachitic  value  of  the  lamp,  as 
used  there  and  in  the  Children's  Hospital,  Clinical 
results  have  been  encouraging  and  interesting,  in 
that  cases  of  rickets  improved  or  were  cured  in 
about  half  the  exposure  required  from  hot  burner 
quartz  lamps.  The  results  in  osteomyelitis  were 
still  more  gratifying,  as  one  realized  that  about 
one-third  the  exposures  were  necessary  for  re- 
sponse with  this  generator.  This,  with  my  own 
findings  is  certainly  conclusive  evidence  of  the  fact 
that  its  greatest  value  is  its  germicidal  potency. 
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Clinical  Evaluation  of  Cold  Quartz  Generators 
"I  can  only  very  briefly  outline  the  results  of 
our  work  thus  far,  because  of  the  limited  time 
allotted  to  this  report.  Case  histories  are  available 
for  those  interested.  I  realize  the  series  are  not 
very  large  in  each  case,  but  it  is  the  constancy  of 
results  which  is  important.  The  work  ahead  is  un- 
limited and  the  possibilities  in  the  field  of  radiant 
energy  are  great.  The  specific  instances  in  which 
the  Cold  Quartz  has  been  properly  evaluated  are 
as  follows: 

^ ^ Sluggish   Ulcers,   particularly  varicose   ulcers" 

"Burns 


Endocervicitis 


Fistulas  and  Rectal  Ulcers. 


"Vincent's  Infection  (Trench  Mouth) 


"Acne 


Boils  and  Carbuncles 


Nasal  Antrum  Disease  With  Sinus  Involvemeiit 

Lesions  of  the  Urinary  Tract" 

[17] 
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*Read  at  the  Eleventh  Session  of  the  American 
Congress  of  Physical  Therapy,  New  York,  Sep- 
tember 8,  1932. 

**From  the  Department  of  Medicine,  University 
of  California  Medical  School. 
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EXHIBIT  I-A 

Pages  76-77 
Discussion 
"Dr.  Disraeli  Kobak  (Chicago) :  I  know  of  no 
more  graphic  illustration  to  picture  the  present 
situation  which  confronts  both  the  physician  and 
manufacturer  in  regard  to  their  scientific  exploita- 
tion of  so-called  Cold  Quartz  light  than  the  trite 
expression,  "trial  and  tribulation."  Both  have 
experienced  disappointments,  elations  and  unjust 
criticisms  in  their  attempt  to  demonstrate  a  new 
and  improved  apparatus  of  therapeutic  and  bio- 
logical constructive  possibilities.  The  demonstrate 
these  possibilities  or  impossibilities  it  was  necessary 
to  break  through  the  conservative  crust  of  an  ortho- 
dox profession  and  of  opinions  that  were  counter 
to  the  belief  in  this  accomplishment.  It  is  there- 
fore to  the  credit  of  men  like  Hibben  and  in  this 
instance,  Behneman,  who  were  adventurous  to  ride 
against  the  tide  of  fixed  o])inion  and  demonstrate 
a  new  innovation  in  ultraviolet  therapy.  To  accom- 
plish the  purposes  of  the  present  investigation  it 
was  necessary  to  face  criticism  that  he  was  prone 
to  relinquish  established  facts  for  new  possibilities ; 
in  other  words  to  go  counter  to  that  classical 
couplet  which  admonishes  to:   [18] 

'Be  not  the  first  to  cast  the  old  aside 

Nor  yet  the  last  by  whom  the  new  is  tried.' 

— a  couplet  which  contains  more  rhyme  than  reason, 
and  never  has  been  part  of  the  litany  of  the 
pioneer,  the  research  worker,  nor  the  leader  of  a 
new  endeavor. 
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To  demonstrate  that  Cold  Quartz  generators  had 
a  legitimate  place  in  conservative  medical  practice 
it  was  necessary  to  prove  beyond  doubt  that  their 
physical  and  biological  characteristics  were  similar 
to  the  accepted  bands  of  radiation  inherent  in  other 
artificial  sources.  On  theoretical  grounds  it  was 
difficult  for  the  students  of  radiation  therapy  to 
orient  themselves  to  this  new  type  of  radiation  until 
certain  of  the  categories  associated  with  its  reac- 
tions were  proved.  These  were  its  erythemogenic 
qualities,  its  bactericidal  properties  and  clinical 
effects.  Dr.  Behneman  is  to  be  highly  commended 
for  demonstrating  similar  therapeutic  possibilities 
with  Cold  Quartz  radiation  which  should  stimulate 
others  to  similar  efforts."  [19] 


EXHIBIT  II 

Further  Studies  in  Ultraviolet  Treatment  of 

Erysipelas* 

Miland  E.  Knapp,  M.D. 

Minneapolis,  Minnesota 

taken  from 

Archives  of  Physical  Therapy,  X-ray,  Radium 

September,  1937  -  Pages  574-575 

Conclusions 
'^1.     Ninety-one   cases   of   erysipelas   treated  by 


*Read  at  the  Mid- Western  and  Southern  Section- 
al Meeting  of  the  American  Congress  of  Physical 
Therapy,  St.  Louis,  Missouri,  March  9,  1937.  ^ 
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ultraviolet  alone  are  added  to  the  previous  reports 
from  the  Minneapolis  General  Hospital.  ^Phis  en- 
larges the  entire  series  of  510  cases. 

''2.  Ultraviolet  radiation  has  given  consistently 
good  results  over  a  period  of  eight  years. 

''3.     The  complications  and  deaths  are  discussed. 

''4.  Ultraviolet  seems  to  be  particularly  useful 
in  reducing  the  mortality  among  small  children." 


EXHIBIT  II-A 

Discussion 

"Dr.  J.  G.  Jenkins  (Temple,  Texas)  :  Dr.  Knapp 
and  I  are  very  much  in  accord  on  the  treatment  of 
erysipelas.  For  the  last  few  years  we  have  been 
using  ultraviolet,  and  so  far  we  have  found  that  if 
is  much  more  satisfactory  than  the  old  method.  Of 
course,  we  use  the  cold  compresses,  and  we  use  some 
serums.  I  remember  back  when  we  used  ichthyol, 
probably  for  the  psychic  effect  of  the  color.  I 
doubt  if  we  got  much  results  from  it.  In  those 
days  the  cases  would  run  for  several  weeks,  and 
the  convalescence  was  very  slow.  But  since  we 
have  been  using  ultraviolet  we  find  that  the  cases 
respond  much  more  rapidly  and  that  the  period 
of  convalescence  is  very  short.  The  patients  are 
allowed  to  leave  the  hospital  in  much  less  time. 

"I   think   Dr.   Knapp   is  correct   when   he   says 
that  it  is  necessary  to  use  heavy  dosai^e  *  *  *  ■•^" 

[20] 
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EXHIBIT  III 

"Cold  Quartz"  Ultra-Violet  Orificial  Irradiation* 

by 

Oscar  B.  Nugent,  M.D. 

Chicago 

From  the  Ophthalmologic  Department  of  the 

Chicago  Eye,  Ear,  Nose  and  Throat  Hospital 
taken  from 

Archives  of  Physical  Therapy,  X-ray,  Eadium 
February,  1932  Vol.  XIII,  Pages  82-86 

**It  is  obvious,  even  to  the  casual  thinker,  that 
the  'cold  quartz'  orificial  tube  would  be  a  great  ad- 
vantage over  other  forms  of  ultra-violet  ray  appa- 
ratus, and  the  ease  with  which  the  source  can  be 
carried  in  close  proximity  to  the  affected  parts,  is 
also  more  than  attractive  in  nose  affections.  Acne 
rasacea,  chronic  atrophic  rhinitis,  septal  ulcers  and 
ethmoiditis  have  been  benefited  by  its  application. 

"The  duration  of  treatment  with  the  cold  quartz 
orificial  apparatus  is  from  twenty  seconds  to  three 
minutes,  the  average  treatment  being  from  one-half 
to  one  minute. 

"In  the  Chicago  Eye,  Ear,  Nose  and  Throat  Hos- 
pital we  have  treated  with  the  cold  quartz  orificial 
tube  1028  patients  during  the  last  five  months.  This 
involved  2572  treatments  or  an  average  of  two  and 
one-half  treatments  per  patient.  The  range  oi 
treatments  was  from  one  to  seventeen.  The  fol- 
lowing table  shows  the  number  of  patients  treated 
in  the  various  departments: 
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''Mouth    14 

Eye  (Exclusive  of  all  corueal  ulcers  which 
are  treated  with  the  Hii'shfeld  Radiant 

Lami))    101 

Ear  380 

Nose   432 

Throat   (Including-  treatments  to  the  lar- 
ynx)      101 

"Many  of  the  above  patients  were  treated  with 
the  cold  quartz  only,  and  many  received  other  treat- 
ments at  the  same  time.  The  results  were,  on  the 
whole,  much  more  gratifying  than  we  had  expected. 
Only  eight  cases  were  unsatisfactory.  Of  these 
eight,  six  patients  should  never  have  been  treated 
with  ultraviolet  rays  as  their  condition  was  not  such 
as  would  respond  to  this  treatment. 

"In  some  cases  we  have  only  a  notation  tliat  the 
condition  had  improved,  the  patient  not  having 
returned  for  further  and  complete  treatment.  In 
a  fair  percentage  of  these  cases  we  are  justified  in 
assuming  that  the  condition  was  cured.  There  are 
some,  especially  those  who  received  only  one  treat- 
ment, of  whom  w^e  have  no  account  as  to  the  re- 
sults. But  in  those  cases  in  which  we  were  privi- 
leged to  follow  the  patients  through  tlic  entire 
course  the  results  were  very  gratifying.  [21] 

Summary 
"The  'cold  quartz'  orificial  ai)paratus  has  demon- 
strated to  us  that  it  is  superior  to  all  other  Tornis 
of  ultraviolet  irradiation  appartus  in  treatment  of 
affections  in  cavaties,  and  small  arcns  on  the  body 
surface. 
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"It  is  unusually  well  adapted  for  the  treatment 
of  diseases  of  the  eye,  ear,  nose  and  throat."  [22] 


EXHIBIT  IV 

Influence  of  Ultraviolet  on  the  Role  of  Oxygen  ^ 
In  Mineral  Metabolism  and  Immunity  Reactions* 

by 

G.  J.  Warnshuis,  M.  D. 
Milwaukee 
taken  from 

Archives  of  Physical  Therapy,  X-ray,  Radium 
April,  1933  -  Pages  222  to  24 

'^The  discovery  of  Vitamin  D  and  its  relationship 
to  ultraviolet  has  been  a  great  boon  in  supplying 
a  rational  explanation  of  the  effects  produced  by  ul- 
traviolet radiation,   both   clinically   and   in  animal 
studies.     Some  of  the  effects  of  ultraviolet,  such  as 
the   action  on  mineral  metabolism,  blood  platelet 
formation,  and  body  growth,  can  be  duplicated  by 
administration  of  Vitamin  D,  but  not  in  any  case 
with  the  same  positive  and  rapid  response.     (9,  10, 
11)     On  the  other  hand,  clinical  observation  shows 
that  response  to  ultraviolet  includes  many  reactions 
that  are  not  influenced  by  Vitamin  D  feeding.     In- 
creased tone  of  the  musculature,  decided  improve- 
ment of  the  appetite  and  intestinal  peristalsis,  men- 
tal invigoration,  increased  resistance  to  infection, 
improved  endocrine  function,  correction  of  dyscra- 

""^R^  at  the  Eleventh  Amiual  Session  of  the 
American  Congress  of  Physical  Therapy,  New  York, 
September  6,  1932. 
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sias  and  allergy,  all  of  these  are  frequently  demon- 
strated so  strikingly  that  it  would  appear  as  though 
every  reaction  of  cell  chemistry  had  been  energized 
by  the  irradiation. 

"The  proof  that  such  acceleration  of  oxidation 
and  reduction  reactions  does  take  place  apart  from 
and  in  addition  to  any  effects  that  may  be  attrib- 
uted to  Vitamin  D  activation  is  not  lacking.  V. 
Hofnagel  in  spectroscopic  examinations  of  400  cases 
of  tuberculosis  in  children  and  100  cases  of  early 
tuberculosis  in  war  x)i'isoners  demonstrated  a  defi- 
nite increase  in  activated  oxygen  in  the  blood.  5.  A 
greater  excretion  of  chlorides  in  the  urine  indicat- 
ing a  reduction  in  acidosis  has  been  shown  to  fol- 
low exposure  to  ultraviolet. 

""Although  increase  in  the  basal  metabolism  rate 
following  ultraviolet  radiation  has  been  disputed, 
we  have  demonstrated,  at  least,  a  temporary  change 
immediately  after  irradiation. 

"The  studies  of  Leonard  Hill  on  infusoria  as 
well  as  those  of  Carl  Sonne  and  of  Gottschalk  (3) 
and  Nonnenbruch  on  frogs  establish  the  fact  that 
in  cold  blodded  organisms,  oxidation  is  increased  by 
ultraviolet  radiation. 

"In  the  last  analysis,  immunity  reaction,  bacteri- 
olysis, are  nothing  else  than  a  process  of  exidation 
and  reduction.  A  number  of  infectious  diseases, 
especially  tuberculosis,  pertussis  and  erysipelas 
have  been  favorably  influenced  by  ultraviolet  rays. 
Increased  antibody  formation  (2)  and  bactercidal 
power  (14)  have  been  demonstrated  experimentally. 
Pertinent  to  this  point  is  the  fact  that  the  tincture 
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guiac  and  benzidine  test  for  occult  blood  depends 
on  the  oxidase  contained  in  the  leucocytes  and  red 
cells  of  the  blood.  [23] 

''The  increased  phagocytosis  following  utraviolet 
irradiation  and  the  improved  state  of  resistance  to 
facterial  invasion,  resulting  from  regular  exposure 
of  the  body  to  these  rays,  finds  the  most  logical 
explanation  in  the  influence  on  immunity  reactions 
of  a  greater  chemical  activity  of  the  oxygen  con- 
tained in  the  blood  and  tissues.  Additional  sup- 
port for  this  theory  may  be  found  in  the  well  known 
sensitivity  of  bacteria  to  nascent  oxygen. 

"Another  observation  yielding  the  impression  that 
there  is  a  direct  relationship  between  calcium  meta- 
bolism and  the  state  of  exidation  lies  in  the  fact 
that  many  cases  of  allergic  sensitization  are  charac- 
terized by  a  deficiency  of  calcium.  In  such  cases 
the  improvement  in  symptoms  following  ultraviolet 
irradiation  is  proportionate  to  the  degree  of  cal- 
cium deficiency  (Brown  and  Hunter).  The  fre- 
quent association  of  allergy  and  calcium  deficiency 
would  point  to  a  common  cause,  viz.,  suboxidation. " 
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EXHIBIT  V 

Ultraviolet  Radiation  of  Erysipelas* 

J.  G.  Jenkins,  M.D. 

Temple,  Texas 

taken  from  Archives  of  Physical  Therapy,  X-ray, 

Radium  June,  1937  pp  363-4 

Technic 
''I  always  maintain  the  quartz  mercury  lamp  10 
to  12  inches  from  the  patient  in  order  that  he  may 
have  the  advantage  of  the  short  rays.  *  *  *  *  After 
the  first  treatment  pain  and  tenderness  are  relieved, 
and  the  spread  of  the  disease  is  definitely  checked. 
The  reason  why  ultraviolet  radiation  relieves  the 
pain  in  erysipelas  has  not  been  explained.  Troup^ 
believes  this  is  due,  in  part,  to  the  analgesic  effiu't 
on  the  intorepithelial  nerve  endings." 


*Road  at  the  Fifteenth  Annaul  Session  of  the 
American  Congress  of  Phvsical  Theraphv,  New 
York  City,  Setpember  9,  1936. 
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Summary 

'*1.  Ultraviolet  radiation  for  erysipelas  has 
proved  superior  to  other  remedies. 

'*2.  The  temperature  is  reduced  to  normal  in  a 
shorter  time  than  by  any  other  method. 

"3.  After  the  first  application  the  overwhelming 
majority  of  patients  are  free  of  pain. 

"4.     The  time  of  hospitalization  is  shortened. 

''5.     Complications  are  rare. 

'*6.  The  mortality  rate  is  lower  than  that  of  any 
•of  the  other  methods  of  therapy.'* 

References 
"2.     Troup,  W.  Annandale:     Note  on  Treatment 
of  Erysipelas  by  U-V  Irradiation,  Brit.  J.  Phys. 
Med.  7:163  (Dec.)  1932.  [25] 


EXHIBIT  V-A 

'*Dr.  Norman  E.  Titus  (New  York)  *  *  *  * 
The  point  I  wish  to  stress  is  that  the  dose  that  was 
effective  in  white  individuals  was  equally  so  in 
negroes.  This  leaves  the  question  of  the  way  ultra- 
violet works  still  very  undecided. 

'*I  agree  that  it  is  desirable  to  irradiate  three  or 
four  inches  beyond  the  border  of  the  erysipelas. 
Whether  this  is  absolutely  necessary,  only  time  and 
research  will  tell  because  if  the  entire  lesion  is  cov- 
ered by  a  piece  of  cardboard  and  the  skin  six  inches 
away  from  the  lesion  is  well  irradiated,  the  lesion 
will  disappear.  I  observed  this  strange  reaction 
on  a  child  I  treated,  that  had  a  severe  cellulitis  of 
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the  scalp  and  erysipelas  extending  beyond  tlie  scalp. 
I  gave  it  one  treatment  of  about  12  or  14  E.  D. 
and  the  i:>oor  child  looked  so  bad  the  next  day  I 
hesitated  to  repeat  it  on  the  head.  I  therefore  gave 
20  E.  D.  on  the  buttocks  and  lumbar  region  and  the 
erysipelas  promptly  cleared  up  within  24  hours. 
This  appears  to  me  to  indicate  that  the  effects  of 
the  treatment  are  more  general  than  local.  The 
fluid  in  the  oedematous  skin  is  reabsorbed,  and  in- 
creases the  resistance  of  the  body  to  the  existing  in- 
fection." [26] 


EXHIBIT  VI 

Physical   and   Therapeutic   Considerations 
of  the  Mercury  Spectrum* 

by 

John  Severy  Hibben,  M.  C. 

and 

John  S.  Beckett 

Physical  Chemist,  R.  C.  Burt  Scientific 

Laboratories 

Pasadena,  California 

taken  from 

Archives  of  Physical  Therapy,  X-ray,  Radium 

June,  1933  -  Pages  356-359 

Factor  of  Dosage 
"The  other  division  of  ultraviolet  radiation,  the 


*Read  at  the  Eleventh  Annual  Session  of  the 
American  Congress  of  Physical  Therapy,  New 
York,  September  9,  1932. 
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abiotic,  concerns  radiation  below  2900  A  and  as  low 
as  2200  A.  These  rays  are  erroneously  supposed 
to  destroy  Vitamin  D,  while  as  a  matter  of  fact 
Smacukla,  Sonne  and  Eeckling,(3)  Marshall  and 
Knudsen,  (4)  and  Steenbock,(5)  have  shown  that 
wave  lengths  between  2200  A  and  2800  A  are  more 
rapid  than  frequencies  between  2900  and  3160A  in 
the  activation  of  Vitamin  D,  and  do  not  destroy 
Vitamin  D,  if  properly  dosed  ultraviolet  is  used. 
Accordingly,  in  the  Cold  Quartz  Whole-Body  radi- 
ation generator  we  have  an  effective  agent  against 
calcium  deficiency  disease,  and  a  uniform  source  of 
emission  can  be  used  in  definite  dosage. 

Factors  of  Penetration 

*'The  next  problem  in  the  therapeutic  application 
of  ultraviolet  is  the  question  of  penetration  and 
obsorption.  The  law  of  von  Grotthus  states  that 
only  the  radiation  which  is  absorbed  is  active  in 
producing  chemical  change;  and  to  have  obsorp- 
tion we  must  have  penetration. 

"As  a  matter  of  fact,  the  penetration  of  utravio- 
let  through  the  normal  skin  is  a  rather  negligible 
factor  regardless  of  wave  lengths  and  intensities, 
and  it  is  believed  that  some  day  we  will  find  that 
the  therapeutic  results  of  ultraviolet  irradiation  do 
not  depend  on  this  factor  alone,  but  rather  upon 
photochemical  change  in  the  outer  layer  of  the  skin 
produced  by  the  ultraviolet  and  other  secondary 
radiation  and  absorption  factors.  These  secondary 
radiations  must  in  turn  penetrate  to  the  necessary 
depth  to  accomx)lish  the  desired  result. 
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"In  regard  to  the  penetration  of  ultraviolet  rays 
into  live  animal  tissues,  Anderson  and  Eraser  (^) 
give  the  following  conclusions: 

"After  a  consideration  of  these  experiments  and 
of  the  literature  it  appears  justifiable  to  make  a  few 
generalizations  of  the  transmission  of  ultraviolet 
rays  through  the  human  skin ' ' : 

"1.  The  epidermis  of  the  yoimg  child  varies  be- 
tween 0.15  and  .25  mm.  in  thickness.  Through  this 
thickness  ultraviolet  rays  may  be  transmitted  to  the 
following  extent: 

2567  A.     Trace  to  0.5  per  cent. 
2967  A.     1  per  cent  to  5  per  cent. 
3130  A.     5  per  cent  to  10  per  cent. 

2.  The  epidermis  of  adults  is  considerably  thick- 
er than  that  of  [27]  young  children,  averaging 
about  1mm.  The  amount  of  incident  ultraviolet 
radiation  which  can  normally  penetrate  through 
this  layer  is  for  all  wave  lengths  of  the  ultraviolet 
less  than  0.1  per  cent. 

"The  figures  correspond  to  the  finding  of  our  well- 
known  American  authority,  Coblentz :  C^) 
Far  ultraviolet  1800  to  200A. 
Superficial  0.1  to  0.3  min. 
Near  ultraviolet  2900  to  3650  A. 
Superficial  0.3  to  0.5  mm. 

"Rosewarne(^)  gives  a  table  of  the  comparative 
penetration  of  various  rays  through  the  human  skin 
as  follows: 
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Penetration  of  skin  by  light  rays — 

Length  of  Wave  Penetrate  to  Effects 

2000  to  2400  A.     The  norny  layer  Surface  organisms 

(Corium).  killed.  Erythema  pro- 

duced. 

2400  to  2900  A.     The  basal  cell  The  same  pigments 

(Stratum  Granu-  formed  in  this  layer, 

losum). 

2900  to  3300  A.     Network  of  blood  ves-      Stimulation  of  sweat 

sels  (Rete  Vascu-  glands  and  sympathe- 

losum).  tic  nerve  terminals. 

Communication   with 

blood. 

''Proven  facts  About  Ultraviolet.  Properly  dosed 
ultraviolet  rays  have  prophylactic  and  curative  ef- 
fects on  rickets,  infantile  tetany,  apasmophilia  and 
osteomalacia. 

"Conditions  Improved  by  Ultraviolet  Radiation. 
1.  Irradiation  of  prenatal  and  nursing  mothers 
has  a  definite  preventive  effect  on  rickets.  2.  Le- 
sions of  erysipelas  are  benefited  with  one  or  more 
irradiations  of  ultraviolet  rays  of  wave  lengths  of 
2800  A  or  shorter  when  sufficiently  intense.  3. 
Tuberculosis  of  the  bone,  articulations,  peritoneum, 
intestines,  larynx  and  lymph  nodes.  Ultraviolet 
seems  to  have  a  specific  and  selective  action. 

"Skin  Diseases. 

a.  Lupus  Vulgaris.  Ultraviolet  acts  specifically 
on  this  skin  lesion  in  wave  lengths  of  2800  A  or 
shorter  if  sufficiently  intense. 

b.  Superficial  Fungus  infections  of  hands,  feet 
and  body.  1st  and  2nd  degree  of  erythema  doses 
of  ultraviolet  are  helpful. 
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c.  Pityriasis  rosea.  Second  degree  erytlieina 
doses  are  needed  in  these  cases. 

d.  Psoriasis.  Initial  and  superficial  eruptions 
respond  to  second  degree  erythema  doses  of  utra- 
violet ;  slightly  infiltrated  and  [28]  deeply  infiltrated 
cases  respond  slowly.  All  types  tend  to  recur.  Gen- 
eral body  irradiations  is  persisted  in  will  clear  up 
many  cases. 

e.  Alopecia  areata.  3rd  or  4th  degree  erythema 
will  often  stimulate  growth  of  hair  in  early  cases, 
older  cases  sometimes  show  improvement. 

f.  Impetigo.  Two  or  three  treatments  using  a 
second  degree  erythema  dose  after  scabs  and  crusts 
have  been  removed  will  usually  clear  up  the  case. 

'^Treatment  of  Wounds.  In  my  practice  nearly 
every  wound  is  irradiated  daily  at  each  dressing 
time,  using  short  wave  lengths  for  a  time  equiva- 
lent to  a  first  or  second  degree  erythema.  I  be- 
lieve this  adjunct  to  be  of  special  value  in  infected 
wounds. 

"Electrical  Burns.  Ultraviolet  in  these  cases 
stimulates  healthy  granlations  and  helps  to  keep 
the  wound  clean.  Here  I  employ  first  or  second 
degree  erythema  of  intense  short  wave  lengths. 

"Skin  Grafting.  Ultraviolet  is  a  distinct  aid  in 
preparing  the  wound  for  skin  grafting.  It  pro- 
duces healthy  red  vascular  granulations  free  from 
exudate.  Here  also  first  and  second  degree  ery- 
thema is  produced,  using  short  wave  lengths. 

"Almost  everv  disease  known  could  be  mentioned 
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and  we  would  find  a  claim  that  ultraviolet  was  in- 
dicated. 

' '  1.  As  a  tonic  Effect.  It  is  my  experience  and 
belief,  without  scientific  proof,  however,  that  gen- 
eral body  radiations  have  increased  the  physical 
well-being  of  patients.  We  have  observed  that  since 
we  have  routinely  irradiated  our  post-operative 
cases  their  convalescence  has  been  markedly  short- 
ened. In  deficiency  cases  the  blood  count  shows 
increases  of  hemoglobin  leucocytes  and  blood  plate- 
lets. Basal  metabolism  rate  is  raised  in  previously 
low  case. 

"2.  Common  Colds.  In  spite  of  lack  of  confir- 
mation of  the  work  of  Maughan  and  Smiley  Q^) 
who  claimed  to  have  reduced  the  incidence  of  colds 
40  per  cent  in  a  series  of  college  students,  my  ex- 
perience has  proven  it  a  valuable  prophylactic  ad- 
junct. 

"4."  Ultraviolet  in  Bronchial  Asthma.  Unger 
(11)  believes  that  as  an  accessory  method  of  treat- 
ment, ultraviolet  irradiations  help  as  a  tonic  and 
seem  to  be  especially  valuable  in  the  undernour- 
ished. He  believes  it  has  no  specific  value  as  yet. 
His  cases  have  certainly  improved  since  he  has 
adopted  its  use. 

Conclusion 

"It  has  been  shown  that  the  therapeutic  range 

of  ultraviolet  lies  approximately  between  3200  A 

to  2200  A ;  that  these  wave  lengths  are  more  rapid 

than  those  frequencies  of  longer  wave  lengths  in 
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the  activation  of  Vitamin  D,  and  do  not  destroy 
Vitamin  D  if  proper  dosage  is  administered."  [29] 
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EXHIBIT  VI-A 

Discussion 

"Dr.  Jerome  Weiss  (Brooklyn): 

Such  inconsistencies  do  not  follow  through  Dr. 

Hibben's  paper.     The  review  of  the  uses  of  ultra- 


*  *  *  * 
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violet  light  is  excellent  and  of  particular  value  since 
based  largely  upon  actual  personal  experience, 
rather  than  being  strictly  a  compilation'  or  review 
of  the  literature.  It  is  pleasing  to  note  the  atten- 
tion which  Dr.  Hibben  gives  to  the  treatment  of 
wounds  with  ultraviolet  light.  I  would  like  to 
mention  in  this  connection  the  technic  of  the  so- 
called  "i)ink  reaction,"  w^hich  I  have  found  very 
useful.  In  this  the  daily  dose  of  ultraviolet  light 
is  determined  by  the  progress  since  the  previous 
treatment.  If  the  wound  is  not  clean  and  has  not 
improved,  the  dose  is  increased.  If  blue  or  cyanotic, 
the  dose  has  been  too  large,  and  is  reduced  or 
omitted  for  the  day.  If  the  tissues  are  found  to 
be  of  a  bright  pink  color  and  clean,  the  dose  has 
been  correct  and  is  repeated." 


EXHIBIT  VI-B 

Discussion 
"Dr.  N.  H.  Polmer  (New  Orleans)  :  *  *  *  * 
We  are  reminded  of  von  Grotthus'  law  which 
states  that  only  those  radiations  which  are  absorbed 
produce  chemical  reaction.  Mayer  calling  attention 
to  the  studies  of  Bachem  and  Eeed,  states  that  at 
2800  A,  there  is  such  a  marked  absorption  in  the 
corneal  and  prickle  cell  layers  of  the  skin  that  the 
antirachitic  effect  of  this  particular  wave  length 
must  occur  in  these  layers.  He  points  out  that  on 
both  sides  of  this  band,  namely,  3000  A  and  2500  A, 
there   is   a   deeper   penetration   reaching   the   mal- 
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pighian  layer  and  corium  which  indicates  that  the 
erythema  production  lies  in  the  corium  or  just  be- 
neath the  upper  Uiyers. 

' '  Gate  tells  i is  that  the  maxinumi  bactericidal  effect 
of  ultra  violet  radiation  lies  between  2600  A  and 
2700A,  and  whereas  most  of  the  radiation  of  the 
cold  quartz  generator  is  at  2537  A,  it  appears  to 
me  that  in  addition  to  its  erythema  x^roducing  effect, 
these  radiations  should  be  bactericidal.  This  is 
further  substantiated  by  Eidenow  who  tells  us  that 
only  those  rays  which  produce  an  erythema  will 
increase  the  bactericidal  property  of  the  blood. 
Therefore,  with  the  information  available  at  the 
present  time  and  the  ultraviolet  radiation  from  the 
cold  quartz  generator,  it  appears  to  me  that  we  can 
state  it  should  be  expected  to  produce  erythemogenic 
effects,  slight  bactericidal  effects,  both  direct  and 
indirect,  and  possibly  antirachitic  effects  of  thera- 
peutic value. 

"I  asked  Dr.  Coblentz  what  in  his  opinion  were 
the  therapeutic  properties  of  wave  length  2537  A? 
He  replied,  'I  am  a  physicist  and  a  scientis  pri- 
marily. I  can  tell  you  what  is  in  the  lamps  you  use, 
the  kind  and  amomit  of  wave  lengths  they  produce, 
but  it  is  for  you  physicians,  clinicians  and  i)hysical 
therapists  to  find  the  uses  of  these  radiations.' 

"The  problem  is  being  studied  now  by  Drs. 
Hibben,  Clifton,  Weiss,  Bachem,  Kovacs,  Kobak, 
Ewerhardt,  Krusen,  Titus,  Levine,  and  many  others 
in  our  Association,  and  we  hope  that  in  the  coming 
year  the  diligent  work  of  these  investigators  will 
add  more  proven  facts  about  ultraviolet  light  and 
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that  ultraviolet  irradiation  will  take  its  ethical  [31] 
place,  not  in  the  blaring  light  of  exploitation,  but 
in  the  spectrum  of  rational,  scientific  physical  medi- 
cine. ' ' 


EXHIBIT  VI-C 

Discussion 
''Dr.  H.  M.  F.  Behneman  (San  Francisco)  :  It 
is  gratifying  to  work  thousands  of  miles  from  an- 
other Fellow  of  the  Congress  and  to  come  here 
and  find  some  basic,  fundamental  confirmation  of 
purely  clinical  findings  that  I  had  reported  yes- 
terday in  about  100  cases.  I  am  particularly  inter- 
ested in  the  confirmation  by  these  workers  of  the 
latent  period  and  the  shorter  reaction  time  in  so- 
called  cold  quartz  irradiation  and  the  range  of 
time  exposure  for  producing  erythema  without  blis- 
tering by  means  of  these  wave  lens^ths." 


EXHIBIL  VI-D 

Discussion 
"Dr.  Frank  T.  Woodbury  (New  York)  *  *  *  * 
This  matter  of  the  spectrum  is  also  not  only  a 
matter  of  the  substance  which  emits  the  spectrum 
but  of  temperature.  Consider  the  carbon  arc  lamp 
and  its  spectrum.  If  you  raise  its  temperature  a 
few  degrees,  you  have  the  spectrum  entirely  shifted. 
Your  prescription  has  changed.  Everyone  knows 
what  a  difference  it  makes  wdth  sunshine  from  hour 
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to  hour,  from  minute  to  minute,  in  altitude,  pres- 
ence of  gas,  fog,  dust  and  so  forth  in  the  air  in 
our  heliotherapeutic  prescription." 


EXHIBIT  VI-E 

Discussion 

"Dr.  J.  S.  Hibben:  *  *  *  * 

I  treated  a  case  of  acne  on  the  face  of  an  adoles- 
cent, very  blonde  and  blue-eyed  yomig  girl.  She 
had  several  discreet  superficial  pustules  which  I 
treated  with  slight  pressure  for  one  minute,  using 
the  cold  quartz  orificial  lamp.  I  then  called  in  my 
laboratory  technician  and  plated  a  culture  from  one 
of  these,  intending  to  make  an  autogenous  vaccine. 
After  24,  48  and  72  hours  incubation,  no  growth 
was  apparent.  I  repeated  the  experiment  on  her 
as  well  as  on  several  patients  and  found  that  in 
small  superficial  pustules  that  I  evidently  obtained 
sterilization,  while  in  the  larger  pustules  with 
thicker  skin  covering  this  could  not  be  done. 

"Am  I  right  in  my  assumption  that  in  selected 
cases  of  acne  intense  ultraviolet  radiation  in  the 
region  of  2537  A  that  imj)rovement  may  be  due  to 
the  fact  that  some  or  all  of  the  organisms  are  killed, 
the  patient  thus  producing  his  own  immunity? 

"Peskind  has  advanced  the  theory  that  focal 
immunization  consists  in  killing  off  some  of  the 
germs  in  a  focus,  setting  free  antigen,  which  is 
absorbed  by  the  receptive  cells  in  the  adjoining 
tissues,  which  in  turn  have  been  rendered  accessible 
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and  permeable  to  this'  antigen,  thus  i^roducing  free 
antibodies,  especially  opsonins  which  enter  the  cir- 
culation and  exert  a  curative  systemic  effect."  [32] 


EXHIBIT  VI-F 

Discussion 
"Dr.  Albert  Bachem  (Chicago):  It  was  men- 
tioned that  the  erythema  reaction  was  produced  in 
the  corium  by  the  ultraviolet.  This  might  lead  to 
an  erroneous  conclusion  as  to  the  mechanism  by 
which  an  erythema  is  produced.  Kellogg  and  Macha 
have  shown  that  the  original  effect  of  ultraviolet  is 
on  the  prickle  cell  layer  and  which  in  turn  is  the 
source  of  toxin  and  hormone  production.  All 
other  effects  which  lead  to  erythema  and  perhaps 
to  pigmentation  are  produced  as  secondary  effects." 

[33] 


EXHIBIT   VII 

Dr.  Albert  Bachem,  Ph.D., 

College  of  Medicine,  University  of  Illinois 

in 

Archives  of  Physical  Therapy,  XIII  :614-619 

"From  the  various  physical  and  biological  effects 

observed  we  can  state  that  the  wave  length,  2537  AU, 

has  enough  penetrating  power  to  produce  biologic 

effects ;  that  it  causes  an  erythema  with  little  danger 

of  over-exposure  and  accumulation;  that  it  has  a 

positive  antirachitic  effect,  i.e.,  it  produces  Vitamin 
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D  and  does  not  destroy  it  as  long  as  excessive  irra- 
diation is  avoided.  Hence,  there  is  no  antagonistic 
effect  between  this  and  the  longer  actinic  rays.  In 
regard  to  the  bactericidal  effect  it  does  not  differ 
from  rays  of  longer  or  shorter  wave  length.  In 
all  these  respects  the  wave  length,  2537  AU,  must  be 
considered  as  having  normal  actinic  properties, 
which  makes  it  useful  for  therapeutic  purposes." 

[34] 


EXHIBIT  VIII 

Ultraviolet  Irradiation  in  Skin  Diseases. 

Austin  Furniss. 
Brit.  J.  Phys.  Med.  2:280   (Dec.)   1939. 
taken  from 
Archives  of  Physical  Therapy,  March,  1940, 
Page  188 
"In  seborrhoea  it  is  advisable  to  give  the  scalp 
a   spirit   shampoo   before   irradiation.     Long    hair 
will   require  thorough  combing  during  irradiation 
to  ensure  exposure  of  the  scalp.     Suli)hur  ointment 
may   be   applied   between    exposures.      Seborrhoeic 
dermatitis  and  infiltrated  patches  may  require  more 
severe  reactions — second  to  third  degree  erythema — 
if  placques  are  associated   with   the   popular   der- 
matitis. 

"Herpes  in  its  various  forms  res])onds  well  to 
ultraviolet  irradiation.  Relief  is  afforded  not  only 
from  the  severity  of  the  eruption  but  from  the 
accompanying  pain.    In  fact,  if  seen  early  enough, 
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little  or  no  pain  is  experienced  after  the  first  treat- 
ment. Vigorous  local  irradiation  (second  degree 
erythema  doses)  not  only  stop  the  immediate  dis- 
comfort but  prevent  scarring.  -5*  *  *  *" 

*' Dermatitis  venenata  responds  satisfactorily  to 
ultraviolet  irradiation.  After  one  or  two  doses  the 
stinging  is  dispelled  and  spreading  is  usually  pre- 
vented. Treatment  is  given  every  other  day,  using 
the  air-cooled  lamp,  a  second  degree  erythema  being 
produced.  Other  examples  of  this  condition  respond 
well  to  ultraviolet  light. 

''The  effects  o2  actinotherapy  in  erysipelas  are 
specific.  A  critical  fall  in  temperature  sets  in 
within  24  to  48  hours,  and  the  condition  clears  up 
quickly.  Eelapses  are  rare,  and  clear  up  equally 
readily  on  subsequent  irradiation. 

"Any  greasy  ointment  is  removed.  Using  the 
Kromayer  lamp  at  2  inches  distance,  the  whole  or 
the  affected  area,  including  II/2  inches  of  healthy 
skin  at  the  margins,  is  irradiated  to  produce  a  heavy 
third  degree  reaction.  Only  the  eyeball  need  pro- 
tection in  head  cases.  The  Kromayer  lamp  is 
undoubtedly  best  for  small  areas.  For  larger  areas, 
the  mercury-vapour  lamp  should  be  used,  covering 
the  healthy  skin  almost  to  the  margins  of  the  area. 
One  treatment  usually  suffices,  unless  part  of  the 
area  has  been  under-irradiated.  The  area  should  be 
left  uncovered  after  the  irradiation."  [35] 
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EXHIBIT  IX 
Eational  Ultraviolet  Therapy  and  Skin  Sensitometry 

by 

Jean  Saiclman,  M.  D. 
Director  of  the  Institute  of  Actinology  and  of  the 
Revolving  Sanitarium  at  Aix-les-Bains 
Paris,  France 
taken  from 
Archives  of  Physical  Therapy,  Nov.,  1939,  Page  678 
"The  differences  between  individual  opacity  of  the 
skin  can  be  studied  with  a  spectrograph  through 
freshly  desquamated  epidermis  after  an  erythema 
of  the  third  degree.  It  was  admitted  after  the  re- 
searches of  Hasselbalch  that  absorption  increases 
with  the  frequency  of  the  radiation  (short  ultra- 
violet having  higher  coefficients  of  absorption).  The 
author  pointed  out  that  the  epidermis  is  relatively 
transparent  for  the  range  2800-2480  A.  Later,  after 
my  researches,  Hausser  and  Vahle  modified  the 
curve  of  erythemal  activity  of  the  ultraviolet  rays 
and  introduced  a  second  maximum  of  2700-2480  A. 
But  I  consider  that  their  curve  is  valuable  only  for 
some  individuals  (22  per  cent)  and  not  for  all. 
I  published  several  different  charts  obtained  during 
my  researches  with  a  powerful  monochromator. 
Some  patients  are  more  sensitive  to  the  wavelengths 
2650  and  2536  A  than  to  2967-3022  A ;  others  react 
very  strongly  to  2967  and  3022  and  not  at  all  to 
2536  A."  [36] 
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EXHIBIT  X 

Genital  Tuberculosis 

by 
Eli  A.  Miller,  M.D. 
Denver 
and 
Mischa  J.  Lustok,  M.D. 
Spivak,  Colo, 
taken  from 
The  Journal  of  the  American  Medical  Association, 
October  7,  1939 
Volume  113,  No.  15  Page  1392 
'*Most  of  the  commercial  sources  of  ultraviolet 
rays  produce  radiation  of  mixed  wavelengths,  pre- 
dominantly  between   2,537   and   3,130   angstroms,i8 
while  the  so-called  cold  quartz  lamp  emits  a  spec- 
trum whose  intensity  along  a  wave  length  of  2,537 
angstroms  is  within  95  per  cent  of  its  total  spectrum 
emission,  to  all  practical  purposes  a  monochromatic 
radiation.  1^    The  biologic  effects  of  monochromatic 
ultraviolet    radiation    in   the   wavelength   of   2,537 
angstroms  have  been  extensively  studied.    The  bac- 
tericidal action  (Bacillus  coli),20  growth  restriction 
of  tissue   culture,2i   coagulation   of   albumin22   and 
hemolysis^s  have  their  peak  effectiveness  with  radia- 
tion in  the  region  of  a  2,537  angstrom  \yavelength. 
The  peak  of  the  ergosterol  activation  curve  (forma- 
tion of  vitamin  D)  has  been  credited  by  some  work- 
ers to  wavelengths  other  than  2,537  angstroms,24  and 
Van  Wijk  and  Reerink  have  even  claimed  destruc- 
tion of  vitamin  D  by  radiation  of  this  wavelength. 
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A  greater  number  of  workers  have,  however,  found 
ultraviolet  radiation  of  the  wavelength  2,537  ang- 
stroms unusually  active  in  the  production  of  vitamin 
D,  both  in  vitro  by  activation  of  ergosterol  and  in 
vivo  by  cure  of  rickets  in  experimental  animals.25 
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EXHIBIT  XI 

Experiences  With  a  New  Type  of  Mercury  Glow 
Lamp* 

by 

Richard  Kovacs,  M.  C. 
Clinical  Professor  of  Physical  Therapy,  New  York 
Polyclinic  Medical  School  and  Hospital 
New  York 
taken  from 
Archives  of  Physical  Therapy,  Nov.,  1938 — 
Page  661-2 
"*  *  *  *  The  erythema  effect  of  the  zone  around 
3000  A  emitted  by  hot  quartz  and  carbon  arc  lamps 
is  in  over  doses  followed  by  painful  blistering  and 
strong  pigmentation,  while  the  erythema  effect  pro- 
duced by  radiation  around  2500  A  leaves  scarcely 
any  or  at  most   inconsiderable   pigmentation,   and 
is  not  accompanied  by  destructive  changes  in  the 
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skin,  althou£^-h  the  radiation  itself  is  definitely 
abiotic  to  bacteria  and  other  micro-org-anisms.  Little 
clinical  obserA^ation  has  been  done  so  far  with  this 
zone  of  nltraviolet,  although  there  are  many  studies 
available  about  the  bactericidal  effects  of  ultraviolet 
on  cultures,  such  as  those  of  Coblentz  and  Fulton,^ 
Gates3  and  Bachem.* 

"The  author  has  for  some  time  carried  on  clinical 
and  laboratory  work  with  a  new  type  of  ultraviolet 
generator.  This  work  has  served  to  corroborate 
some  of  the  earlier  w^ork  in  the  effects  of  selective 
radiation  and  established  some  additional  possi- 
bilities of  clinical  applicability." 
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EXHIBIT  XII 
The  Physical  Aspects  of  Ultraviolet  Therapy 

by 
W.  W.  Coblentz,  Ph.D.,  Sc.D. 
Washington,  D.  C. 
taken  from 
The  Journal  of  the  American  Medical  Association, 
July  30,  1938 
Volume  111,  No.  5 
pp  419-422 
^'Starting  with  a  nonirradiated  stock  solution  of 
ergosterol,  having  no  antirachitic  activity.  Bills  and 
his  collaborators^  found  that,  although  no  new  ab- 
sorption bands  occurred,   after  seven  and  a  half 
minutes'  irradiation  the  animal  tests  revealed  the 
development  of  an  enormous  antirachitic  potency, 
150,000  times  that  of  average  cod  liver  oil.     After 
an  exposure  of  twenty-two  and  a  half  minutes  the 
potency  increased  to  250,000  times  that  of  average 
cod  liver  oil.    After  an  irradiation  of  thirty  minutes 
the  maximum  at  2,935  angstroms  had  disappeared; 
the   maximum   at   2,820   angstroms   was    still    con- 
spicuous; the  maximum  at  2,700  angstroms  (chart  1) 
was  decidedly  distorted,  showing  the  development 
of  a  new  band  at  2,520  angstroms,  and  the  anti- 
rachitic potency  had  dropped  to  200,000  times  that 
of  the  cod  liver  oil  used  as  a  standard.    After  three 
hours'  irradiation,  when  the  new  absorption  band 
at  2,480  angstroms  had  developed  to  its  maximum 
intensity,  the  antirachitic  potency  had  almost  van- 
ished.    ContinuinsT  the  irradiation  for  from   four 
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to  fifteen  hours  bad  but  little  effect  on  tbe  new 
absorption  spectrum,  which  has  a  maximum  at 
2,480  angstroms.  *  *  *  * 

"In  view  of  the  foregoing  results,  even  though 
no  ill  effects  seem  to  have  been  reported,  and  an 
excessive  exposure  is  limited  by  skin  tolerance  as 
manifested  by  the  er3^themal  reaction,  the  question 
arises  as  to  the  desirability  of  conducting  ultraviolet 
therapy  with  lamps  emitting  an  excessive  amount 
of  ultraviolet  radiation  of  wavelengths  shorter  than 
2,800  angstroms.  For  example,  in  the  so-called  cold 
quartz  type  of  mercury  vapor  lamp,  more  than  95 
per  cent  of  the  biologically  effective  radiation  that 
is  emitted  is  of  the  wavelength  2,537  angstroms 
(chart  4).  These  short  wavelengths  have  a  specific 
germicidal  action  (chart  2)  and,  hence,  are  useful 
in  dermatology.  Nevertheless  it  is  a  question 
whether  rays  of  such  short  wavelengths  should  be 
used  in  general  ultraviolet  therapy.  In  view  of 
this  uncertainty,  the  Council  on  Physical  Therapy 
does  not  accept,  for  home  use  without  the  direction 
of  a  physician,  lamps  that  emit  an  appreciable 
amount  of  ultraviolet  radiation  of  wavelengths 
shorter  than  2,800  angstroms.^ 

The  Spectral  Range  of  Antirachitic  and  Erythema] 
Reaction 
''Among  the  earliest  direct  determinations  of  the 
(antirachitic)  healing  power  of  different  wave- 
lengths of  homogeneous  radiations  are  the  observa- 
tions of  Sonne  and  Rekling,io  who  found  that  the 
strong  emission  lines  of  the  mercury  arc  at  2,537, 
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2,650,  2,804,  2,967  and  3,024  angstroms  had  an  anti- 
rachitic action,  whereas  wavelengths  at  2,400  and 
2,480  angstroms  had  only  a  slight  effect;  the  emis- 
sion line  at  3,132  angstroms  had  a  doubtful  effect, 
and  the  line  at  3,663  angstroms  had  no  curative 
effect  at  all. 

''The  most  recent  and  most  precise  evaluation  of 
the  spectral  [40]  antirachitic  action  of  ultraviolet 
radiation  is  by  Bunker  and  Harris. ^^  The  wave- 
lengths of  homogeneous  radiation  were  isolated 
with  a  powerful  quartz  monochromator,  and  their 
intensities  were  evaluated  radiometrically.  More 
than  300  albino  rats  were  used  in  these  irradiation 
tests.  Since  complete  healing  (as  judged  by  x-ray 
and  line  test)  cannot  be  judged  accurately,  their 
criterion  for  judging  antirachitic  action  was  the 
degree  of  partial  calcification  known  as  the  equiv- 
alent of  one  Steenbock  unit  of  standard  vitamin  D. 
The  principal  emission  lines  of  the  mercury  are 
between  2,537  and  3,025  angstroms  inclusive  were 
demonstrated  to  have  antirachitic  properties,  and 
the  adjacent  lines  at  2,483  and  3,132  angstroms, 
respectively,  were  found  inactive. 

"In  chart  2  is  shown  the  spectral  antirachitic 
response  for  an  equal  energy  spectrum,  as  deduced 
from  the  data  published  by  Bunker  and  Harris.^^ 
The  response  curve  is  not  necessarily  smooth  and 
free  from  indentations,  although  it  is  so  depicted 
for  the  purpose  of  this  discussion.  In  chart  2  also  is 
given  the  spectral  absorption  of  ergosterol.^  From 
this  it  can  be  seen  that  if,  as  some  suppose,  the 
healing  of  rickets  is  associated  in  some  manner  with 


Federal  Trade  Commission  57 

the  activation  of  the  sterols  (erg'osterol,  cholesterol) 
present  in  the  superficial  layer  of  the  skin,  then, 
since  photochemical  action  occurs  only  in  the  region 
of  absorption,  there  should  be  a  close  parallelism 
between  these  two  curves,  as  indicated.  For  the 
present  this  appears  to  be  an  interesting^  coincidence, 
the  biologic  significance  of  which  awaits  solution. 

"iVs  shown  in  chart  2,  the  wave  length  limits  of 
antirachitic  and  erythemal  action  are  in  close  coin- 
cidence. Hence,  since  the  time  of  exposure  to  ultra- 
violet radiation  depends  on  skin  tolerance  as  indi- 
cated by  the  erythemal  response,  it  is  apparent 
that,  with  the  lamps  now  available  in  ultraviolet 
therapy,  the  time  of  exposure  is  limited  by  skin 
tolerance. 

Sources  of  Radiation  For  Use  in  Ultraviolet 
Light  Therapy 

"From  the  coincidence  of  the  spectral  range  of 
wavelengths  of  the  erythemal  and  the  antirachitic 
reaction  it  is  evident  that,  with  the  sources  of  ultra- 
violet radiation  now  in  general  use  (having  a  strong 
emission  in  the  spectral  region  of  2,500  and  3,000 
angstroms  respectively) ,  the  dosage  time  of  exposure 
that  can  be  employed  without  causing  a  burn  is 
determined  by  skin  tolerance  as  measured  by  the 
erythemal  reaction. 

"In  the  treatment  of  rickets  by  irradiation  there 
is  but  little  difference  in  the  erythematogenic  and 
antirachitic  efficiencies  of  the  various  sources  of 
ultraviolet  radiation  now  in  use.  For  example,  on 
the  basis  of  the  results  published  by  Bunker  and 
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Harris,i2  assuming  that  the  spectral  antirachitic 
response  in  human  beings  is  the  same  as  observed 
on  experimentally  induced  rickets  in  rats  (chart  2), 
the  ratio  of  the  calculated  antirachitic  efficiency  of 
the  ultraviolet  radiation  from  various  sources  is  as 
follows:  'Therapeutic  C"  (polymetal)  [41]  cored 
carbon  are  (antirachitic  ^  erythemal  =  1.35)  ;  low 
voltage,  high  temperature  mercury  vapor  arc  in 
quartz  (Uviarc)  1.14;  high  temperature,  mercury 
vapor  arc  in  Corex  D  glass  (General  Electric  Com- 
pany, S-1)  1.14;  low  vapor  pressure,  high  voltage, 
low  temperature  (so-called  cold  quartz)  mercury 
vapor  arc  in  quartz  1.12  and  midlatitude,  mid- 
summer, midday,  sea  level  sunlight  0.95. 

"This  does  not  take  into  consideration  the  effi- 
ciency of  antirachitic  action  as  dependent  on  the 
before  mentioned  effect,  possibly  of  different  wave- 
lengths on  calcium  and  phosphorus  metabolism,  and 
also  on  the  deactivation  effect  of  short  wavelengths 
on  vitamin  D,  which  may  militate  against  long  ex- 
posures with  sources  having  a  strong  emission  of 
wavelengths  shorter  than  about  2,800  angstroms, 
e.  g.,  the  so-called  cold  quartz  lamp,  in  which  over 
95  per  cent  of  the  activating  radiation  is  in  the 
resonance  emission  line  at  2,537  angstroms.  On  the 
other  hand,  such  a  source  (cold  quartz)  permits 
an  overexposure,  by  a  factor  of  5  or  perhaps  more, 
without  causing  a  painful  watery  blister  that  results 
from  a  slight  overexposure  to  sources  of  ultraviolet 
having  a  relatively  strong  emission  of  wavelengths 
3,100  to  3,200  angstroms.  From  this  it  appears  that, 
since  the  erythemal  reaction  is  a  measure  of  skin 
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tolerance,  it  is  indirectly  a  measure  of  the  effective- 
ness of  the  sources  of  ultraviolet  radiation  now  in 
use  in  healing  rickets." 
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EXHIBIT  XIII 

Special  Article 
Clinical  Aspects  of  Ultraviolet  Therapy 

by 
Ethel  M.  Luce-Clausen,  M.D. 
Rochester,  N.  Y. 
taken  from 
The  Journal  of  the  American  Medical  Association, 
July  23,  1938 
Volume  111,  No.  4— Page  312-316 
'*****  A  short  daily  exposure  to  ultraviolet 
rays  will,  in  spite  of  the  deficiencies  in  the  diet, 
make    these    rats    survive    as    long    as    twenty-five 
weeks.    They  may  die,  but  with  normal  bones.    The 
mechanism  that  makes  an  organism  capable  of  sup- 
plying   mineral    constituents    for    bone    formation, 
even  in  spite  of  a  shortage  of  it  in  the  diet,  is  set 
in  motion  by  ultraviolet  radiation.    That  this  effect 
is  a  chemical  one  and  not  brought  about  by  some 
integrating   mechanism   in   the   body   such   as   the 
nervous  system,  is  shown  by  the  following:   Hess 
and  Weinstocki^  took  some  excised  human  skin  and 
calf  skin  and  irradiated  it  with  a  mercury  vapor 
quartz  lamp.     Weighed  amounts  of  this  when  fet 
to  rats  fed  on  a  rickets  producing  diet  proved  to 
be  completely  protective,  while  similar  amounts  of 
Bonirradiated  skin,  although  severed  from  its  nerve 
and  blood  supply,  antirachitic  properties.     In  the 
same  way,  a  rickets  producing  diet  can  be  made 
protective  by  exposure  to  ultraviolet  rarliatioTi. 
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"Penetration  of  the  Rays:  Many  writers  have 
investigated  the  depth  to  which  ultraviolet  rays 
penetrate  the  skin.  Most  of  them  are  agreed  that 
the  penetration  is  slight,  roughly  only  0.1  nim.i« 
Measurements  of  radiation  that  is  absorbed,  trans- 
mitted and  reflected  by  the  skin  are  admittedly 
very  difficult  to  make  and  give  variable  results. 
Skin  is  not  homogeneous  in  an  optical  sense,  and 
light  incident  on  it  is  largely  reflected  and  scattered. 
Anderson  and  Macht^^  point  out  that  the  de])th  of 
I^enetration  depends  on  viability  and  that  rays  i)ene- 
trate  more  deeply  into  living  than  into  dead  or 
moribund  skin.  These  authors  showed  a  penetra- 
tion of  1.2  mm.  through  living  tissue. 

u*  *  *  *  Ultraviolet  radiation  raises  the  phosphate 
concentration  in  the  blood  and  also  promotes  tlie 
deposition  of  lime  salts  in  bone,  through  the  agency 
of  vitamin  D  which  is  synthesized  in  the  skin.  It 
is  assumed  that  vitamin  D,  formed  in  the  skin,  is 
absorbed  into  the  blood  stream  and  carried  to  the 
bones.  This  theory  is  supported  by  the  work  of 
Hume,  Lucas  and  Smith,20  who  showed  that  vitamin 
D  could  be  absorbed  through  shaven  areas  of  skin 
in  rabbits,  and  more  recently  Lucas,^!  in  a  series  of 
ingenious  in  vitro  experiments,  has  shown  that  suf- 
ficient ultraviolet  of  suitable  wavelength  can  pene- 
trate the  epidermis.  *  *  *  *" 

"*  *  *  *  This  author  quotes  an  analysis  of  the 
literature  made  by  Coulter  and  Carter  which  shows 
that,  since  1902,  out  of  seventy  competent  observers 
forty-six  had  favorable  and  twenty-four  unfavorable 
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results    with    the   use    of   ultraviolet    radiation    in 
pulmonary  tuberculosis.  [43] 

The  Experimental  Production  of  Skin  Tumors  with 
Ultraviolet  Radiation 
''Malignant  tumors  have  been  produced  in  rats 
and  mice  as  a  result  of  excessive  exposure  to  ultra- 
violet radiation  given  either  as  sunlight  or  from 
artificial  sources.  Findlay^^  in  1928  exposed  albino 
rats  to  radiation  from  an  ultraviolet  lamp  at  a  dis- 
tance of  18  inches  (46  cm.)  for  one  minute  three 
times  a  week;  in  one  out  of  a  group  of  six  animals 
a  papilloma  of  the  right  ear  developed  and  it  died 
of  senility  after  two  years'  treatment.  Similar  re- 
sults were  obtained  with  mice.^^  The  exposures 
given  by  Findlay  compared  with  those  of  later 
writers  were  of  very  short  duration.  Beard,  Boggess 
and  von  Haam,'*^  applying  the  technic  of  Roffo — i.e., 
twenty  hours  of  ultraviolet  radiation  daily  for  one 
year — were  able  to  produce  sarcomas  and  carcinomas 
on  the  eyes,  ears,  and  heads  in  twelve  out  of  a 
series  of  thirty  adult  rats.  The  lesions  in  these 
animals  began  to  appear  after  two  months  of  this 
treatment.  Roffo^^  found  in  his  early  studies  that 
a  rat  tumor  may  contain  more  than  twice  as  much 
cholesterol  as  that  found  in  the  host.  He  exposed 
rats  to  sunlight,  and  to  radiations  from  a  Hanau 
lamp  for  long  periods;  he  analyzed  skin  for  choles- 
terol and  found  high  values  in  irradiated  as  com- 
pared with  nonirradiated  skin.  He  obtained  neo- 
plasms in  a  high  percentage  of  his  irradiated 
animals.     He  suggests  that  irradiation,  by  causing 
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an  accumulation  of  cholesterol  in  the  skin,  may 
prepare  the  soil  for  subsequent  malignant  gi'owth. 
As  a  result  of  this  work,  a  committee  was  api)ointed 
by  the  Academy  of  Medicine  in  Paris  to  verify  the 
observations  of  Roffo.  The  committee  confirmed 
the  observations  and  in  view  of  the  potential  dangers 
warned  the  general  public  against  the  abuse  of  sun 
baths.  Beard  and  his  associates,'^^  however,  point 
out  that  such  a  warning  may  be  unnecessary  on 
the  ground  that  (a)  the  physiologic  response  of 
the  rat  to  ultraviolet  radiation  is  greater  than  that 
of  man  and  (b)  the  massive  exposures  necessary, 
even  for  the  rat,  to  i^roduce  lesions,  leave  a  wide 
margin  of  safety  for  man.  It  is  also  possible  that 
the  increased  concentration  of  skin  cholesterol  pro- 
duced by  Roft'o  could  be  produced  by  other  means, 
such  as  infections  or  irritants,  and  need  not  neces- 
sarily be  regarded  as  a  specific  effect  of  radiation. 
Murray42  regards  the  production  of  tumors  by  ultra- 
violet radiation  as  merely  the  effect  of  an  irritant 
and  comparable  to  the  effect  of  coal  tar,  x-rays, 
radium  and  animal  parasites.  If  this  is  so,  it  would 
seem  that,  since  such  extraordinarily  long  and  con- 
tinuous exposures  are  required  to  produce  cancer 
in  an  animal  as  sensitive  as  the  rat,  man  is  in  no 
danger.  But  if  it  should  be  proved  that  the  effect 
of  ultraviolet  radiation  is  more  specific,  if  for  ex- 
ample the  carcinogenic  hydrocarbons  could  be  syn- 
thesized in  the  skin  by  exposure  to  radiation,  then 
there  would  be  more  cause  for  alarm.  Cook,'*2  j^ 
a  discussion  of  carcinogenic   substances,    mentions 
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this  as  a  possibility  but  hazards  it  only  as  a  specula- 
tion to  stimulate  further  research. 

"In  general,  one  might  conclude  that  experiments 
such  as  these  indicate  a  possible  but  not  a  very 
probable  danger  for  man.  It  is  obvious  that  treat- 
ments given  should  remain  within  the  physiologic 
limit  of  tolerance."  [44] 

Ultraviolet  Therapy  and  Oral  Disease 

"Skin  tumors  have  been  i^roduced  in  rats  and 
mice  with  prolonged  exposure  to  ultraviolet  radia- 
tion, but  the  exposures  needed  are  so  far  outside 
the  range  in  general  use  by  man,  either  in  sun 
bathing  or  in  the  use  of  rays  from  artificial  sources, 
that  a  warning  of  danger  seems  unnecessary.  A 
caution,  however,  to  avoid  the  abuse  of  radiation 
therapy,  since  its  effects  on  the  skin  are  imper- 
fectly understood,  is,  at  this  stage  of  our  knowledge, 
completely  justified.  More  research  is  undoubtedly 
needed  on  the  question  of  the  photodynamic  effect 
of  radiation  on  the  skin  with  special  reference  to 
the  possible  synthesis,  in  the  skin,  of  the  carcinogenic 
hydrocarbons. 
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EXHIBIT  XIV 

Precise  Evaluation  of  Ultraviolet  Therapy  in 
Experimental  Rickets* 
by 
John  W.  M.  Bunker,  Ph.D.  and 
Robert  S.  Harris,  Ph.D. 
taken  from 
New  England  Journal  of  Medicine,  Vol.  216,  No.  4, 
pp.  165-169  Jan.  28,  1937 
Summary 
''Depilated    rachitic    rats    were    irradiated    with 
measured   quantities   of  monochromatic  ultraviolet 
light  to  determine  the  number  of  ergs  required  to 
produce  a  'narrow  continuous  line  of  calcification'. 
The  ultraviolet  light  from  a  quartz  mercury  arc, 
passed  through  a  quartz  monochromator,  was  meas- 
ured by  photochemical  and  physical  methods. 

"The  principal  mercury  lines  between  2537  and 
3025  angstroms,  inclusive,  were  demonstrated  to 
have  antirachitic  properties.  Adjacent  lines  imme- 
diately above  and  below  this  region  were  inactive. 
To  produce  rachitic  healing  equivalent  to  that  pro- 
duced by  3  international  units  of  vitamin  D,  the 
following  energies  per  rat  were  required: 
angstroms  ergs 

2537  775,000 

2652  660,000 


*From  the  Biological  Research  Laboratories, 
Massachusetts  Institute  of  Technology. 

Contribution  No.  75  from  the  Department  of 
Biology  and  Public  Health,  Massachusetts  Institute 
of  Technology,  Cambridge,  Mass. 
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^stroms 

ergs 

2804 

600,000 

2967 

420,000 

3025 

900,000 

"These  differences  are  probably  due  in  j)art  to 
differences  in  absorption  of  the  various  wave  lengths 
by  the  skin.  They  are  likely  due  in  part  to  the 
absorption  spectrum  of  the  provitamin.  On  a 
quantum  basis  the  antirachitic  effectiveness  of  the 
various  wave  lengths  is  not  the  same."  [46] 


EXHIBIT  XV 

Production  of  Erythema  and   Tan  by  Ultraviolet 
Energy 

by 
Matthew  Luckiesh  and  A.  H.  Taylor,  Cleveland 
Director     and     Physicist,     Respectively,     Lighting 
Research   Laboratory,   General   Electric 
Company,  Nela  Park 
taken  from 
The  Journal  of  the  American  Medical  Association, 
June  17,  1939 
Volume  112,  No.  24  — pp  2510-2511 
"The    ultraviolet    wavelength    region    from    aj)- 
proximately  2,500  to  3,500  angstroms  encompasses 
the  wavelengths  found  to  be  most  valuable  in  the 
prevention  and  cure  of  rickets,  the  production  of 
erythema   and  tan  in  human  skin,   the   killing   of 
germs,  and  various  therapeutic  applications.    How- 
ever, the  effectiveness  of  equal  amounts  of  energy 
at  various  wavelengths  in  this  region  varies  enor- 


68  Ultra-Violet  Products,  Inc.  vs. 

mously  for  each  of  these  reactions.  Some  studies 
of  the  relative  effectiveness  of  energy  of  clitferent 
wavelengths  for  some  of  these  reactions  have  been 
made,  notably  for  the  cure  of  rickets,  the  killing 
of  germs  and  the  production  of  erythema. 

"Several  investigators,  including  ourselves.^  have 
studied  the  eifectiveness  of  ultraviolet  energy  in 
producing  erythema,  and  an  "erythemal  effective- 
ness" curve  has  been  tentatively  established  by 
combining  all  the  data  available.^  The  accepted 
data  for  wavelengths  longer  than  3,150  are  of  ques- 
tionable accuracy  because  the  energy  of  longer 
wavelengths  is  relatively  low  in  erythemal  effective- 
ness and  available  artificial  ultraviolet  sources  are 
low  in  energy  in  the  spectral  region  from  3,150  to 
4,000.  In  therapeutic  applications  erythema  has 
proved  to  be  a  valuable  indicator  of  dosage  of  ultra- 
violet; hence  it  is  important  to  know  the  relative 
effectiveness  of  different  wavelengths  in  its  produc- 
tion. 

''Ultraviolet  energy  in  the  wavelength  region 
from  2,500  to  2,600  angstroms  can  cause  a  strong 
erythema,  visible  a  few  hours  after  the  exposure, 
but  the  inflammation  subsides  and  disappears  after 
a  few  days,  leaving  little  or  no  tan." 
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EXHIBIT  XVI 

Archives  of  Physical  Thera})y,  X-Ray  Radium 
Official  Publication  American  Congress 

of  Physical  Therapy 

Editor:    Disraeli  Kobak,  M.  D.,  Chicago 

taken  from 

Archives  of  Physical  Therapy,  X-Ray  Radium, 
Feb.,  1933.    Pages  108-109 

"Although  the  bactericidal  qualities  of  the  short 
ultraviolet  frequencies  as  emitted  by  this  and  other 
generators,  such  as  water  cooled  lamps,  are  now 
generally  admitted,  it  is  interesting  to  note  the 
parallelism  of  their  bactericidal  action  in  that  both 
find  their  greatest  therapeutic  efficiency  in  about 
the  same  spectral  region.  Whether  the  maximum 
peak  is  according  to  Sonne, ^^^  in  the  region  of 
265  mu,  or,  according  to  Gates,  ^"^^  distributed  in 
several  peaks  with  its  maximum  in  the  regions  of 
265  and  230  mu,  or  most  pronounced  from  302  mu 
on  toward  shorter  wavelengths  and  reaches  a  sec- 
ondary peak  at  240  mu,  as  applied  by  Bachem,^^^ 
it  is  evident  that  the  bactericidal  quality  of  so- 
called  Cold  Quartz  radiation  is  not  a  mooted  j)oint. 
It  however  establishes  an  important  corrolary  of 
the  therapeutic  possibilities  of  this  special  line  on 
a  scientific  basis. 

"Undoubtedly  the  most  thought  provoking  effect 
found  in  recent  experimental  work  with  this  par- 
ticular form  of  radiation  has  been  its  antirachitic 
and  vitamin  D  producing  properties.  It  was  long 
felt  that  the  radiations  of  shorter  wave  lengths  not 
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only  had  a  degradation  effect  on  vitamin  D  but 
were  antagonistic  toward  antirachitic  action  in  vivo. 
Yet  during  the  very  period  when  doubt  was  great- 
est as  to  the  ability  of  monochromatic  actinic  rays 
to  produce  this  effect,  science  was  already  cognizant 
of  this  possibility.  Steenbock  ^^^  irradiated  solid 
cholesterol  with  various  unmixed  wavebands  of 
ultraviolet  energy  by  means  of  a  monochromator, 
and  found  that  the  frequency  of  wavelength  253.7 
mu  in  terms  of  absorbed  energy,  was  more  than 
seven  and  one-half  times  as  effective  in  vitamin  D 
activation  as  the  wavelength  at  302  mu,  and  wave- 
length 265  mu  was  ten  times  more  effective  than 
wavelengfh  302  mu.  According  to  Marshall  and 
Knudson,(8)  is  explained  on  the  basis  that,  'the 
rate  of  production  of  vitamin  D  is  directly  pro- 
portional to  the  number  of  light  quanta  absorbed 
by  ergosterol,  and  independent  of  the  wavelength 
of  the  light  used.'  The  foregoing  deduction  per- 
haps comes  closer  to  explaining  the  mode  of  vitamin 
D  activation  with  the  entire  gamut  of  the  electro- 
magnetic spectrum  —  from  infrared  radiation  to 
the  cathode  rays  —  than  specific  action  of  particu- 
lar waves. 

"More  recently  Harris  and  Ober  ^9)  have  dem- 
onstrated irradiation  effects  with  the  so-called  Cold 
Quartz  on  cotton  seed  oil.  By  permitting  the  oil 
to  flow  over  the  quartz  of  an  orificial  unit  various 
time  lengths  of  irradiation  were  established,  the 
separate  samples  fed  to  rachitic  rats  and  the  effects 
noted.  It  was  found  that  those  samples  irradiated 
the   shortest   period    (29   seconds),   contained   suf- 


Federal  Trade  Commission  71 

ficient  activation  to  raise  the  weight,  and  euve  tlie 
rachitic  animals  in  seven  days.  Goldblatt's  ^^^^ 
work  is  the  most  recent  confirmation  that  the  spec- 
tral band  around  254  mu  has  exceptional  antira- 
chitic qualities.  He  draws  the  following  conclusion 
from  his  studies:   [48] 

"It  has  been  shown  that  the  radiations  from  the 
cold  quartz  mercury  lamp  are  powerfully  antira- 
chitic. Direct  irradiation  for  3  seconds  daily  pre- 
vented the  development  of  rickets  in  rats  fed  on  a 
ricket-producing  diet.  Direct  irradiation  for  10 
seconds  daily  for  two  weeks  at  a  distance  of  5 
inches  from  the  burner  brought  about  complete 
healing  of  rickets  in  severely  rachitic  rats.  Ad- 
vanced healing  occurred  in  one  week  in  rats  irra- 
diated daily  for  45  seconds  or  longer.  Under  the 
conditions  mentioned  in  the  text,  exposure  of  ergo- 
sterol  dissolved  in  olive  oil  to  the  radiations  from 
a  cold  quartz  mercury  lamp  for  1,  5,  10,  20  and  30 
minutes  at  a  distance  of  5  inches  from  the  burner 
resulted  in  the  antirachitic  activation  of  all  the 
solutions,  of  which  0.002  mg.  of  irradiated  ergo- 
sterol  and  0.001  cc  of  irradiated  olive  oil  together 
prevented  and  cured  rickets  in  rats.  The  minimum 
protective  and  curative  doses  were  not  determined. 

"According  to  Bachem  ^^^^  the  physiological 
properties  of  the  mercury  line  254  mu  fulfill  nil 
of  the  recognized  postulates  of  normal  radiation. 
It  has  enough  penetrating  ])ower  to  produce 
erythemogenic,  cito-  and  bactericidal  effects.  It  has 
biological  reconstructive  properties  to  synthesize 
vitamin  D  and  thus  prevent  or  cure  rickets.     His 
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conclusions  antedating  the  work  of  Boldblatt,  are: 
.  .  .  has  enough  penetrating  power  to  produce 
biological  effects;  that  it  causes  an  er3^thema,  with 
little  danger  of  overexposure  and  accumulation; 
that  it  has  a  positive  antirachitic  effect;  i.  e.,  it 
produces  vitamin  D  and  does  not  destroy  it,  as  long 
as  excessive  irradiation  is  avoided;  hence  there  is 
no  antagonistic  effect  between  this  and  the  longer 
actinic  rays.  In  regard  to  the  bactericidal  effect 
it  does  not  differ  from  rays  of  longer  or  shorter 
wavelengths.  In  all  these  respects  the  wavelength 
254  mu  must  be  considered  as  having  normal  ac- 
tinic properties,  which  make  it  useful  for  thera- 
peutic purposes. 

''With  the  foregoing  facts  before  us  it  does  not 
require  great  acumen  to  realize  that  a  particular 
advance  has  been  made  in  radiation  therapy  by 
means  of  the  introduction  of  so-called  monochro- 
matic filters  for  therapeutic  purposes " 
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EXHIBIT  XVII 

The  Action  of  Ultraviolet  Radiation  on 
Dermatophytes 

by 

A  Hollaender  &  C.  W.  Emmons 
1.     The  fungicidal  effect  of  monochromatic  Ultra- 
violet radiation  on  the  Spores  of  Trichophyton 
Mentagrophytes. 
Journal    of    Cellular    &    Comparative    Physiology. 
Vol.  13  No.  3  Pages  391-402  —  June,  1939. 

Summary 
'^1.  Spores  of  dermatophyte  (Trichophyton 
Mentagrophytes)  isolated  from  *' athlete's  foot" 
were  suspended  in  a  physiological  salt  solution,  non- 
absorbent  for  the  wave  lengths  used  (2280  to  2950 
A)  and  exposed  to  measured  quantities  of  mono- 
chromatic ultraviolet  radiation.  The  nietliod  of 
preparing  the  suspension  is  described. 
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"2.  Inactivation  data  for  6  wave  lengths  in  the 
ultraviolet  range  indicate  that  2537  to  2650  A  is 
the  most  effective  region  for  the  fungus  spores 
tested."  [50] 


EXHIBIT  XVIII. 

Ultraviolet  Irradiation  in  Skin  Diseases 

by 

Austin  Furniss,  L.R.C.P.,  L.R.C.S.,  L.D.S.,  D.P.H. 

The  British  Journal  of  Physical  Medicine  —  Vol.  2 

No.  11     November,  1939 

" The  valuable  action  of  ultraviolet  irradia- 
tion in  skin  diseases  is  due  to  many  effects. 
Amongst  the  general  effects  are: 

(a)  Stimulation  of  cellular  metabolism;  (b)  in- 
creased resistance  of  the  body  to  infection;  (c) 
stimulation  of  the  vasomotor  reflexes  of  the  body 
(there  is  an  increased  tolerance  to  extremes  of  tem- 
perature) ;  (d)  improvement  in  the  functional  ac- 
tivity of  the  skin  in  consequence  of  a  redistribution 
of  blood  amongst  the  organs  of  the  body;  (e)  pro- 
duction in  the  skin  of  vitamin  D  which  hastens  the 
healing  of  certain  skin  conditions;  (f)  alteration 
in  blood  chemistry  (calcium,  Potassium,  etc)  the 
rays  acting  as  a  mordant  for  calcium;  and  (g)  a 
marked  psychological  improvement. 

"Amongst  the  local  effects  are: 

(a)  A  bactericidal  action  on  the  surface  of  the 
irradiated  skin;  hyperemia,  with  dilatation  of  the 
capillaries  of  the  dermis;  cellular  nutrition  is  im- 
proved; (c)  a  sedative  and  antipruritic  action;  (d) 
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inflammatory  and  causative  effects  which  certain 
conditions  require  can  be  produced;  (e)  a  kera- 
tinous  action;  the  ])asal  layer  of  the  epidermis  ab- 
sorbs the  ultraviolet  rays,  and  according  to  the 
photo-chemical  absorption  law,  reactions  only  occur 

in  tissues  which  absorb  radiation " 

" The  sedative  effect  of  ultraviolet  irra- 
diation on  the  nerve  endings  in  the  skin  is  very 
valuable  in  allaying  the  intense  and  distressing 
itching  associated  with  many  skin  dermatosis  .... 

''Impetigo  Contagiosa. 

.  .  .  .Irradiation  will  definitely  check  the  in- 
fection, and  it  is  found  that  3  or  4  applications  of 
the  rays  in  the  course  of  a  week  or  ten  days  wdll 
usually  clear  an  impetigo  contagiosa  at  any 
stage  .... 

"Eczema. 

Ultraviolet  irradiation  is  of  especial 

value  in  the  less  acute  and  more  chronic 
forms."  [51] 
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EXHIBIT  XIX 

Ultraviolet  Irradiation  in  Skin  Diseases  by  Austin 

Furniss,  L.R.C.R,  L.R.C.S.,  L.D.S.,  D.P.H. 

The  British  Journal  of  Physical  Medicine  Vol.  2, 

No.  12    Dec.  1939 

"Herpes.  This  disease  in  its  various  forms  re- 
sponds well  to  ultraviolet  irradiation.  Relief  is 
afforded  not  only  from  the  severity  of  the  eruption 
but  from  the  accompanying  pain 

''Pernio  (chilblains).  The  cure  of  this  disease 
by  ultraviolet  irradiation  is  rapid  and  usually  last- 
ing, at  least  for  the  particular  season, 

The  worse  the  condition  the  more  striking  the  re- 
sults. 

"Urticaria Mild  applications  of  actinic 

rays   usually  suffice  to  relieve  the  intense  itching 
and  to  clear  up  the  condition 

"Dermatitis  Venenata.  This  condition  responds 
satisfactorily  to  ultraviolet  irradiation.  After  one 
or  two  doses  the  stinging  is  dispelled  and  spreading 
is  usually  prevented 

"  Furunculosis.  Boils,  carbuncles,  whitlows,  sep- 
tic corns,  cuts  and  pyodermia  in  children  seldom 
fail  to  respond  to  properly  administered  ultra-violet 
light  applications 

Ulcers.  Ulcers  respond  well  to  ultraviolet  irra- 
diation, the  rays  producing  a  direct  bactericidal 
action  on  the  surface  organisms,  relief  of  pain, 
stimulation  of  the  local  circulation,  growth  of 
healthy  scar  tissue,  and  increase  of  the  calcium  con- 
tent of  the  blood.     The  cyanosed  appearance  fre- 
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quently  associated  with  varicose  ulcer  turns,  after 
irradiation,  to  a  much  healthier  tint. 

"Indolent  wounds.  Ultraviolet  irradiation  is  a 
powerful  factor  in  the  healing  of  wounds.  The 
direct  bactericidal  action  of  the  short  waved  rays, 
combined  with  the  leucocytosis  which  they  produce, 
quickly  overcomes  infection,  and  brings  the  lesion 
to  a  condition  in  which  the  stimulus  of  milder  ir- 
radiation promotes  strong  free  proliferation  of  new 
tissue.  Wounds  treated  in  this  way  heal  rapidly 
with  excellent  cosmetic  results,  leaving  scars  of 
smooth,  fine  texture,  usually  level  with  the  skin." 

[Endorsed] :   Filed  F.T.C.  Jan.  14,  1941  [52] 


United  States  of  America 
Before  Federal  Trade  Commission 
At  a  regular  session  of  the  Federal  Trade  Com- 
mission, held  at  its  office  in  the  City  of  Washing- 
ton, D.  C,  on  the  8th  day  of  June,  A.  D.  1942. 
Commissioners : 

William  A.  Ayres,  Chairman, 
Garland  S.  Ferguson, 
Charles  H.  March, 
Ewin  L.  Davis, 
Robert  E.  Freer. 
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Docket  No.  4407 

In  the  Matter  of 
Ultra- Violet  Products,  Inc., 
a  corporation. 

FINDINGS  AS  TO  THE  FACTS  AND 
CONCLUSIONS 

Pursuant  to  the  provisions  of  the  Federal  Trade 
Commission  Act,  the  Federal  Trade  Commission 
on  December  7,  1940,  issued  and  subsequently 
served  its  complaint  in  this  proceeding  upon  the 
respondent,  Ultra- Violet  Products,  Inc.,  a  corpora- 
tion, charging  it  with  the  use  of  unfair  and  decep- 
tive acts  and  practices  in  commerce  in  violation  of 
the  provisions  of  that  Act.  After  the  filing  of 
respondent's  answer,  testimony  and  other  evidence 
in  support  of  the  allegations  of  the  complaint  were 
introduced  by  Merle  P.  Lyon,  attorney  for  the  Com- 
mission, and  in  opposition  thereto  by  Ernest  A. 
Tolin,  attorney  for  the  respondent,  before  Edward 
E.  Reardon,  a  trial  examiner  of  the  Commission 
theretofore  duly  designated  by  it,  and  such  testi- 
mony and  other  evidence  were  duly  recorded  and 
filed  in  the  office  of  the  Commission.  Thereafter 
the  proceeding  regularly  came  on  for  final  hearing 
before  the  Commission  on  the  complaint,  the  answer 
of  the  [115]  respondent,  testimony  and  other  evi- 
dence, report  of  the  trial  examiner  upon  the 
evidence,  briefs  in  support  of  and  in  opposition  to 
the  complaint,  and  oral  argument,  and  the  Com- 
mission,  having   duly   considered   the   matter   and 
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being  now  fully  advised  in  the  premises,  finds  that 
this  proceeding  is  in  the  interest  of  the  public  and 
makes  this  its  findings  as  to  the  facts  and  its  con- 
elusion  drawn  therefrom : 

FINDINGS  AS  TO  THE  FACTS 

Paragraph  One:  The  respondent,  Ultra- Violet 
Products,  Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  with  its  principal  office 
and  place  of  business  located  at  5205  Santa  Monica 
Boulevard,  Los  Angeles,  California.  Respondent 
is  now  and  for  some  ten  years  last  i)ast  has  been 
engaged  in  the  manufacture  and  in  the  sale  and 
distribution  of  a  certain  device  known  as  a  thera- 
peutic lamp,  used  for  the  radiation  of  ultra-violet 
rays.  The  lamp  is  sold  by  respondent  under  the 
trade  name  "Life  Lite",  and  is  intended  by  re- 
spondent for  use  in  the  treatment  of  various  ail- 
ments, diseases,  and  conditions  of  the  human  body. 

Paragraph  Two:  The  respondent  causes  and  has 
caused  its  lamps,  when  sold,  to  be  transported  from 
its  place  of  business  in  the  State  of  California 
to  purchasers  thereof  located  in  various  other  states 
of  the  United  States  and  in  the  District  of  Colum- 
bia. Respondent  maintains  and  for  some  ten  years 
last  past  has  maintained  a  course  of  trade  in  its 
lamps  in  commerce  among  and  between  the  several 
states  of  the  United  States  and  in  the  District  of 
Columbia. 

Paragraph  Three:  In  the  course  and  conduct  of 
its  business  and  for  the  purpose  of  promoting  the 
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sale  of  its  lamps,  the  respondent  has  disseminated 
and  is  now  disseminating,  and  has  caused  and  is 
now  causing  the  dissemination  of,  various  adver- 
tisements concerning  its  lamps  by  the  United  States 
mails  and  by  various  other  means  in  commerce,  as 
commerce  is  defined  in  the  Federal  Trade  Com- 
mission Act;  and  respondent  has  also  disseminated 
and  is  now  disseminating,  and  has  caused  and  is 
now  causing  [116]  the  dissemination  of,  advertise- 
ments concerning  its  lamps  by  various  means  for 
the  purpose  of  inducing  and  which  are  likely  to 
induce,  directly  or  indirectly,  the  purchase  of  its 
lamps  in  commerce,  as  commerce  is  defined  in  the 
Federal  Trade  Commission  Act. 

Among  the  representations  appearing  in  respond- 
ent's advertisements,  disseminated  and  caused  to 
be  disseminated  as  set  forth  above,  by  the  United 
States  mails,  in  newspapers  and  periodicals,  and 
by  other  media,  are  the  following: 

''Life  Lite  ultra-violet  rays  clear  up  many 
of  the  chronic  skin  disorders  w^hich  have  failed 
to  respond  to  other  methods  of  treatment.  .  .  . 
Most  infections  of  the  skin  respond  quickly  to 
the  germ  killing  effects  of  the  rays.  Further- 
more, they  stimulate  the  skin  tissue  to  build 
a  high  degree  of  disease  resistance." 

"Ultra- Violet  helps  to  set  up  a  chemical 
reaction  that  keeps  the  blood  stream  in  balance. 
It  aids  in  overcoming  a  deficiency  of  either 
white  or  red  blood  corpuscles.  ...  As  well  as 
deficiencies  of  the  red  coloring  matter  that  is 
so    important    as    an    oxygen    carrying    agent. 


Federal  Trade  Commission  81 

Thus,  this  tonic  effect  on  the  blood  not  only 
builds  direct  resistance  to  infection  but  also 
stimulates  the  endocrine  glands  that  are  so  vital 
to  health." 

"The  chemical  action  of  ultra-violet  rays 
soothes  the  nerve  endings  in  the  skin  and  alle- 
viates many  internal  conditions.  The  anti- 
acid  or  alkalinizing  effect  of  ultra-violet  rays, 
plus  their  ability  to  increase  the  general  resist- 
ance, help  to  correct  many  forms  of  illness." 

"Build  Better  Health  with  Life  Lite  ...  A 
full  quota  of  sunlight  whether  obtained  from 
natural  or  artificial  sources  means  a  better 
functioning  of  the  human  body.  It  helps  build 
resistance  against  disease,  improves  metabolism 
and  increases  capacity  for  work  or  plaj^" 

"Many  disorders  of  the  catarrhal  type,  such 
as  asthma,  hay-fever,  bronchitis,  colds,  sinus 
[117]  trouble,  and  discharge  from  the  ears,  are 
corrected  more  rapidly  if  daily  treatment  is 
given  with  the  cold  ultra-violet  ray  lamp." 

"Many  skin  diseases,  where  fungi  are  pres- 
ent, such  as  barber's  itch,  ringworm,  and 
impetigo,  also  disappear  when  the  proper 
dosages  of  the  rays  are  used.  .  .  .  Great  im- 
provement in  cases  of  athlete's  foot  will  quickly 
be  noted." 

".  .  .  In  acne,  eczema,  psoriasis,  shingles  and 
erysipelas,  ultra-violet  can  often  be  used  with 
marked  benefit.     The  ultra-violet  ravs  destroy 
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germs  and  also  hasten  the  growth  of  new,  clean 
tissue.  ..." 

"Life  Lite  is  indispensable  for  the  home 
treatment  of  a  great  many  skin  diseases  and 
for  relieving  many  types  of  illness.  It  is  with- 
out doubt  the  finest  means  of  building  up  the 
general  resistance,  overcoming  low  vitality,  and 
quickening  convalescence  of  any  known  natural 
treatment. ' ' 

"Patients  with  anemia  should  receive  ultra- 
violet light  treatments  in  addition  to  dietary 
changes.  The  light-ray  applications  have  a 
tendency  to  increase  both  the  hemoglobin  and 
red  corpuscles  of  the  blood." 

"You  will  find  our  quartz  ultra-violet  lamps 
to  be  the  safest  and  most  efficient  on  the  mar- 
ket. The  intensity  is  correctly  regulated  so 
that  there  is  no  danger  of  serious  over- 
exposure. ' ' 

"These  rays  are  absolutely  necessary  to 
vigorous,  normal  existence  as  well  as  a  power- 
ful aid  in  healing  disease.  It  has  been  shown 
that  the  ultra-violet  rays  are  one  of  the  main 
factors  which  produce  improved  tone,  increased 
resistance  and  better  mental  reaction.  They 
tone  up  the  nervous  system  and  induce  restful 
sleep  by  a  regulatory  influence  on  the  meta- 
bolism in  all  cases  showing  a  calcium  and  phos- 
phorus deficiency."  [118] 

"Quartz  ultra-violet  rays  normalize  body 
chemistry!      Life  Lite  rebuilds  your  resistance 
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to  colds,  increases  vitality  and  heals  most  skin 
diseases." 

''Skin  Diseases,  acne,  eczema,  psoriasis,  sores, 
ulcers,  infections,  etc.  Life  Lite  quartz  ultra- 
violet lamps  heal  most  skin  diseases  safely, 
quickly  and  easily  at  home." 

"Get  your  quota  of  sunlight  with  Life  Lite 

*  *  *  clear  up  most  of  your  chronic  skin  dis- 
orders *   *   *  build  resistance  against  disease 

*  *  *  and  relieve  pain.  Sufferers  from  psori- 
asis, acne,  eczema,  ulcers,  and  impetigo  have  ob- 
tained noticeable  improvement  after  consistent 
use  of  Life  Lite." 

Paragraph  Four :  Through  the  use  of  these  rep- 
resentations and  others  of  a  similar  nature  the  re- 
spondent has  represented,  directly  or  by  implica- 
tion, that  its  lamp  is  a  sun  lamp,  and  that  the  lamp 
will  afford  benefits  to  the  skin  and  to  the  general 
health  of  the  user  comparable  to  those  afforded  by 
natural  sunlight;  that  the  use  of  the  lamp  consti- 
tutes a  cure  or  remedy,  or  a  competent  and  ade- 
quate treatment  for  asthma,  hay  fever,  bronchitis, 
<colds,  sinus  trouble,  discharges  from  the  ears,  bar- 
ber's itch,  ringworm,  athlete's  foot,  acne,  eczema, 
psoriasis,  shingles,  erysipelas,  anemia,  sores  and 
ulcers;  that  it  stimulates  the  tissues  of  the  skin; 
that  it  builds  up  in  the  body  resistance  to  disease; 
that  it  produces  a  chemical  reaction  which  keej)s  the 
blood  stream  in  balance;  that  it  aids  in  overcoming 
a  deficiency  of  either  white  or  red  corpuscles;  that 
it  produces  a  tonic  effect  upon  the  blood;  that  it 
builds  up  the  resistance  of  the  body  to  infections; 
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that  it  stimulates  tlie  endocrine  glands;  that  it 
quiets  and  soothes  the  nerves,  particularly  the  nerve 
endings  in  the  skin;  that  it  acts  as  an  antacid  and 
has  an  alkalizing  effect  upon  the  body;  that  it  im- 
proves metabolism;  that  it  makes  the  body  strong, 
increases  vitality,  and  build  new  tissues ;  that  it  im- 
proves the  general  tone  of  the  body  and  improves 
mental  reactions;  that  it  tones  up  the  nervous  sys- 
tem and  induces  sleep ;  that  it  normalizes  the  chem- 
istry of  the  body  and  that  it  relieves  pain. 

Paragraph  Five:  Respondent's  lamp  is  made  in 
some  seven  different  models,  divided  generally  into 
[119]  hand  lamps  and  stand  lamps,  that  is,  lamps 
which  are  mounted  ui3on  a  stand.  AVitli  the  excep- 
tion of  one  or  two  of  the  models  which  are  intended 
for  use  by  physicians  exclusively,  the  lamj^s  are  de- 
signed primarily  for  use  by  the  general  public  for 
self-application  in  the  home.  The  lamps  are  sold 
principally  through  dealers,  except  in  the  trade  area 
around  Los  Angeles,  where  respondent  contacts  the 
purchasing  public  direct  by  means  of  sales  agents. 

The  lamp  is  of  the  type  known  as  the  cold  quartz 
lamp.  The  essential  part  of  the  device  is  a  quartz 
tube,  which  contains  a  mixtre  of  certain  gases,  to- 
gether with  a  small  amount  of  mercury.  The  tube 
is  hermetically  sealed  to  prevent  the  escape  of  the 
gases,  and  to  prevent  the  entrance  into  the  tube  of 
any  air  from  the  outside.  When  the  tube  is  sub- 
jected to  electric  current  the  ionization  of  the  mer- 
cur}^  vapor  results  in  the  radiation  from  the  tube 
of  ultra-violet  rays.  Each  lamp  is  equipped  with  a 
time  clock  for  regulating  the  use  of  the  lamp.    This 
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clock  may  be  set  for  such  period  of  time  as  the  user 
may  desire,  and  upon  the  lai)sc  of  the  fixed  period 
of  time  the  lamp  is  shut  off  automatically.  The 
maximum  period  of  time  permitted  by  the  time 
clock  is  six  minutes. 

Along  with  each  lamp  sold,  respondent  sui)plies 
to  the  purchaser  a  pair  of  goggles  for  use  while  the 
lamp  is  in  operation.  Printed  instructions  for  the 
use  of  the  lamp  are  also  supplied  by  respondent  to 
each  purchaser,  the  pertinent  portions  of  such  in- 
structions being,  in  the  case  of  the  hand  lamp,  as 
follows: 

*' Caution:  Goggles  must  be  worn  to  protect 
the  eyes  from  sunburn  all  the  time  the  light  is 

on. 

*     *     * 

''Directions  For  Use 

"Goggles  are  furnished  with  every  lamj)  and 
it  is  vitally  important  to  wear  them  as  the  ultra- 
violet rays  will  sunburn  unprotected  eyes  which 
makes  them  inflamed  and  painful  but  [120] 
which  causes  no  other  harm  or  injury. 

"Uncover  the  portion  of  the  body  to  be  ex- 
posed, as  the  passage  of  ultra-violet  through 
clothing  is  very  limited. 

"Best  results  may  be  expected  if  your  physi- 
cian is  consulted  concerning  frequency  and 
length  of  treatment.  This  particularly  applies 
to  infants  and  children.  Your  physician  is  the 
proper  guardian  of  your  health. 
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''Treat  the  Abdomen 
"The  ultra-violet  rays  have  very  slight  pene- 
tration and  for  this  reason  it  is  desirable  to 
treat  that  part  of  the  body  in  which  the  blood 
stream  is  closest  to  the  surface.  Best  results 
are  obtained  by  treating  the  abdomen  and  chest 
areas  because  70  per  cent  of  the  blood  that  goes 
into  the  skin  capillaries  comes  to  the  surface  in 
these  areas.  It  is  advisable  to  take  treatments 
in  a  warm  room,  as  the  blood  will  be  closer  to 
the  surface  of  the  body  than  when  exposed  to  a 
chilh^  temperature.  Under  these  conditions  it 
is  possible  to  receive  a  much  better  reaction 
than  if  the  cold  air  is  striking  the  skin  and 
causing  the  blood  to  remain  in  the  deeper  tis- 
sues. 

"Types  of  People 

"Blonds  and  brunettes  react  differently  to  the 
ultra-violet.  A  brunette  will  usually  require 
longer  exposures  while  the  fair-skinned  blonde 
generally  reacts  readily.  Age  must  also  be  con- 
sidered; the  very  old  and  the  very  young  de- 
manding greater  caution.  Children  up  to  four 
or  five  should  be  given  shorter  treatments  and 
it  is  best  to  give  the  treatments  in  the  morn- 
ings. Some  adults  also  find  it  preferable  to  take 
treatments  in  the  morning  rather  than  in  the 
evening  because  of  the  stimulative  effect  of 
the  rays.  [121] 

"Treatments 

"For   a   general   body   sunbath:      Turn   the 
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lamp  on  for  one  minute,  hold  the  lamp  about 
one-half  inch  from  the  skin  and  pass  the  lamj) 
over  the  chest  and  stomach.  One  or  two  min- 
utes distributed  over  the  chest  and  stomach  is 
enough  for  the  first  treatment.  Infants,  and 
young  children,  or  very  fair-skinned  adults 
should  be  started  at  from  one-quarter  to  one- 
half  of  the  above  exposure  times.  The  time 
may  be  increased  one  minute  each  day  until  a 
light  pinking  flush  of  the  skin  is  obtained,  which 
will  show  up  about  six  hours  after  the  treat- 
ment. Once  the  desired  reaction  is  established, 
continue  the  daily  treatments  with  this  same 
length  of  time  as  long  as  the  reddening  con- 
tinues. If  the  skin  becomes  accustomed  to  the 
rays  the  time  may  be  increased  until  the  desired 
effects  are  obtained. 

''Keep  The  Light  Moving 
"Keep  it  moving  slowly  over  the  body  all  the 
time.  This  gives  and  even  distribution  of  the 
rays  and  prevents  spot  sunburning.  Never  give 
a  long  enough  treatment  to  get  an  extreme  i-e- 
action ;  if  you  should,  allow  an  interval  of  three 
or  four  days  before  the  next  treatment.  One 
person  may  receive  the  beneficial  effects  of  the 
ultra-violet  rays  in  a  two-minute  or  three-min- 
ute treatment,  while  another  person  will  require 
a  six-minute  or  seven-minute  treatment  ovei-  a 
selected  area,  such  as  the  abdomen  and  chest. 
It  is  obvious  that  it  is  not  the  length  of  time 
that    determines    the    treatments,    but    the    re- 
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quired  reaction  through  an  amount  sufficient  to 
produce  the  slight  reddening  of  the  skin. 

"It  is  important  to  use  the  lamp  always  at 
the  same  distance  from  the  skin;  for  the  in- 
tensity is  greatly  affected  by  a  change  in  dis- 
tance because  the  intensity  varies  inversely  as 
the  square  of  the  distance."  [122] 

The  directions  for  the  use  of  the  stand  lamp  are 
identical  with  those  for  the  hand  lamp,  except  that 
the  portion  captioned  "Treatments"  reads  as  fol- 
lows : 

"For  a  general  body  sunbath  use  the  lamp  20 
to  24  inches  from  the  body.  The  tube  in  this 
lamp  is  genuine  quartz  and  the  first  treatment 
should  be  for  not  more  than  a  one-minute  ex- 
posure. The  greater  the  distance,  the  longer 
the  exposure,  the  ratio  of  distance  and  time  be- 
ing approximately  proportional  according  to  the 
inverse  square  law.  Example:  2  minutes  at  20 
inches  equals  approximately  4  minutes  at  30 
inches. 

"If  it  is  desired  to  treat  small  areas  of  the 
body  the  lamp  may  be  placed  closer  and  the 
treatment  time  reduced  accordingly.  Infants 
and  young  children,  or  very  fair  skinned  adults 
should  be  started  at  from  one-quarter  to  one- 
half  of  the  above  exposure  time. 

"The  time  may  be  increased  one  minute  each 
day  until  a  light  pinkish  flush  of  the  skin  is  ob- 
tained, which  will  show  up  about  six  hours 
after  the  treatment.    Once  the  desired  reaction 
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is  established,  continue  the  daily  treatments 
with  this  same  length  of  time  as  long  as  the 
reddening  continues.  If  the  skin  becomes  ac- 
customed to  the  rays  the  time  may  be  increased 
until  the  desired  effects  are  obtained.  Never 
give  a  long  enough  treatment  to  get  an  extreme 
recation;  if  you  should,  allow  an  interval  of 
three  or  four  days  before  the  next  treatment. 
One  person  may  receive  the  beneficial  effects  of 
the  ultra-violet  rays  in  a  two-minute  or  three- 
minute  treatment,  while  another  person  will  re- 
quire a  six-minute  or  seven-minute  treatment 
over  a  selected  area,  such  as  the  abdomen  and 
chest.  It  is  obvious  that  it  is  not  the  length  of 
time  that  determines  the  treatments,  but  the  re- 
quired reaction  through  an  amount  sufficient  to 
produce  the  slight  reddening  of  the  skin. 

"It  is  important  to  use  the  lamp  always  at  the 
same  distance  from  the  skin  for  the  [123]  in- 
tensity is  greatly  affected  by  a  change  in  dis- 
tance." 

There  is  attached  to  each  lamj),  when  sold,  a  large 
red  tag,  which  reads  as  follows : 

**  Caution 

"To  be  used  only  by  or  on  the  prescription  of 
a  physician  fully  licensed  and  qualified  by  train- 
ing and  experience  in  the  use  of  ultra-violet 
radiation. 

"A  survey  of  accepted  medical  literature  in- 
dicates that  treatment  of  certain  pathological 
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conditions  with  ultra-violet  radiation  may  be 
harmful. 

"In  those  conditions  in  which  treatment  is 
not  contra-indicated,  the  physician  will  consider 
the  type  and  extent  of  pathology  present,  and 
make  such  modifications  of  treatment  as  may 
be  indicated. 

"Treatment  may  be  contra-indicated  in  the 
following  conditions : 

Active  and  progressive  pulmonary  tubercu- 
losis. 
Advanced  heart  disease  without  compensa- 
tion or  myocarditis  in  the  aged. 
Advanced  arteriosclerosis. 
Cross  renal  or  hepatic  insufficiency. 
Certain  types  of  generalized  dermatitis. 
Acute  or  chronic  nephritis. 
Diabetes,  hyperthyroidism  and  photo-sensi- 
tization. 

"Do  Not  expose  the  eyes  ot  the  direct  light 
from  this  lamp.    Wear  suitable  goggles." 

Paragraph  Six :  The  unit  of  measurement  for  the 
wave  length  of  light  rays  is  the  angstrom.  The  wave 
leng-ths  of  ultra-violet  rays  emitted  from  natural 
sunlight  range  from  2900  to  3900  angstrom  units. 
Lamps  which  emit  ultra-violet  rays  within  this 
range  [124]  are  known  and  designated  by  physicians 
and  chemists  as  sun  lamps,  while  lamps  which  emit 
ultra-violet  rays  of  less  than  2900  angstrom  are 
known  and  designated  as  therapeutic  lamps.  The 
wave  length  of  89.2  per  cent  of  the  rays  emitted  by 
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respondent's  lamp  is  approximately  2540  angstroms, 
and  the  lamp  therefore  is  not  a  sun  lamp  but  falls 
within  the  category  of  therapeutic  lamps.  The  i^rin- 
cipal  difference  between  the  effects  produced  by  the 
two  types  of  lamp  is  that  the  rays  emitted  by  the 
therapeutic  lamp  are  more  intense  and  consequently 
harsher  and  more  irritating  to  the  skin  than  those 
emitted  by  the  sun  lamp. 

The  benefits  afforded  by  respondent's  lamp  to  the 
skin  and  to  the  general  health  cannot  properly  be 
compared  with  those  afforded  by  natural  sunlight 
because  of  the  wide  variation  between  the  rays 
emanating  from  the  two  sources.  Those  emitted 
from  natural  sunlight  range  from  2900  angstroms 
in  the  ultra-violet  rays,  as  pointed  out  above,  to  ap- 
proximately 50,000  angstrom  in  the  infra-red  rays. 

Paragraph  Seven :  While  ultra-violet  rays  of  the 
wave  length  emitted  by  respondent's  lamp  possess 
bactericidal  properties,  such  properties  are  effective 
only  in  those  cases  where  the  infection  sought  to  be 
attacked  is  limited  to  the  surface  of  the  skin.  The 
rays  are  incapable  of  penetrating  the  surface  of  the 
skin  and  destroying  bacteria  or  fungi  present  below 
the  surface.  The  use  of  respondent's  lamp  there- 
fore does  not  constitute  a  cure  or  remedy  or  a  com- 
petent or  adequate  treatment  for  such  conditions  as 
barber's  itch,  ringworm,  athlete's  foot,  acne,  eczema, 
psoriasis,  shingles,  or  erysipelas,  all  of  which  are 
due  to  causes  existing  below  the  surface  of  the  skin. 
In  the  case  of  sores  and  ulcers,  the  lamp  may  pos- 
sibly stimulate  the  healing  process  but  only  in  those 
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instances  in  which  the  infection  causing  the  condi- 
tion is  confined  to  the  surface  of  the  skin. 

The  lamp  possesses  no  therapeutic  value  in  the 
treatment  of  asthma,  hay  fever,  bronchitis,  colds, 
sinus  trouble,  or  discharges  from  the  ears.  It  is 
likewise  ineffectual  in  the  treatment  of  anemia.  It 
is  incapable  of  building  up  in  the  body  resistance  to 
disease.  It  does  not  produce  any  chemical  reaction 
[125]  with  respect  to  the  blood  stream,  nor  is  it  of 
any  assistance  in  overcoming  a  deficiency  of  either 
white  or  red  corpuscles.  It  has  no  tonic  effect  upon 
the  blood.  It  is  incapable  of  building  up  the  body's 
resistance  to  infection  or  stimulating  the  endocrine 
glands.  Aside  from  its  irritating  effect,  the  lamp 
affords  no  stimulation  to  the  tissues  of  the  skin. 

The  lamp  has  no  therapeutic  effect  upon  the 
nerves  or  upon  the  nerve  endings  in  the  skin.  It 
does  not  act  as  an  antacid  and  has  no  alkalizing 
effect  upon  the  body.  It  is  incapable  of  improving 
the  general  tone  of  the  body,  making  the  body 
strong,  increasing  vitality,  or  improving  mental  re- 
actions. It  does  not  tone  up  the  nervous  system  or 
induce  sleep.  It  does  not  relieve  pain.  The  lamp  is 
incapable  of  normalizing  body  chemistry  or  affecting 
metabolism,  except  insofar  as  its  use  may  activate 
cholesterol  in  the  skin,  resulting  in  the  production 
of  Vitamin  D  and  the  consequent  absorption  and 
deposition  of  calcium  and  phosphorus  in  the  tissues, 
particularly  in  the  bone  tissues.  Likewise,  any  ef- 
fect which  the  lamp  may  have  with  respect  to  the 
building  of  new  tissues  is  limited  to  such  effect  as 
may  result  from  the  production  of  Vitamin  D. 
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The  Commission  therei'ore  finds  tliat  the  repre- 
sentations made  by  respondent  with  respect  to  the 
therapeutic  vahie  of  its  lamp  are  erroneous  and  mis- 
leading, and  constitute  false  advertisements. 

Paragraph  Eight:  Unless  used  with  due  care, 
respondent's  lamp  possesses  potentialities  for  injury 
to  the  user,  in  that  excessive  exposure  to  the  lamp 
either  with  respect  to  proximity  or  length  of  time 
may  result  in  severe  erythema  (sunburn).  A  further 
need  for  care  in  the  use  of  the  lamp  arises  by  reason 
of  the  fact  that  certain  types  of  persons  are  hyper- 
sensitive to  ultra-violet  rays,  this  being  particularly 
true  in  the  case  of  fair-skinned  persons  and  young 
children.  Moreover,  certain  tyj^es  of  skin  disorders, 
particularly  lupus  erythematosus  and  some  types  of 
eczema,  are  aggravated  rather  than  helped  by  ultra- 
violet rays.  Such  rays  are  also  contra-indicated  in 
the  case  of  pellagra.  [126] 

Another  of  the  principal  dangers  in  the  use  of 
respondent's  lamp  is  that  unless  suitable  goggles  are 
worn  to  protect  the  eyes  from  the  ultra-violent  rays 
the  use  of  the  lamp  may  result  in  severe  conjunc- 
tivitis. 

While  the  directions  for  use  accom])anying  re- 
spondent's lamp  contain  certain  cautionary  state- 
ments with  respect  to  some  of  the  potential  dangers 
in  the  use  of  the  lamp,  res])ond('nt's  advertisements 
make  no  reference  to  any  of  such  dangers,  nor  do 
tlicy  contain  any  reference  to  the  cautionary  state- 
ments a])])earing  in  the  directions  for  us,'.  The 
Commission  therefore  finds  that  respondent's  ad- 
vertisements are  false  for  the  further  reason  that 
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they  fail  to  reveal  facts  material  in  the  light  of  the 
representations  contained  therein,  and  fail  to  reveal 
that  the  use  of  respondent's  lamp  under  the  condi- 
tions prescribed  in  the  advertisements  or  under  such 
conditions  as  are  customary  or  usual  may  result  in 
substantial  injury  to  the  user. 

Paragraph  Nine:  The  Coimnission  further  finds 
that  the  use  by  the  respondent  of  the  false  adver- 
tisements herein  referred  to  has  the  tendency  and 
capacity  to  mislead  and  deceive  a  substantial  portion 
of  the  purchasing  public  into  the  erroneous  and  mis- 
taken belief  that  respondent's  lamp  possesses  thera- 
peutic values  which  it  does  not  in  fact  possess,  and 
that  such  lamp  is  entirely  safe  for  use  in  all  cases, 
when  such  is  not  the  fact,  and  the  tendency  and 
capacity  to  cause  such  portion  of  the  public  to  pur- 
chase such  lamp  as  a  result  of  the  erroneous  and 
mistaken  belief  so  engendered. 

CONCLUSION 

The  acts  and  practices  of  the  respondent  as  herein 
found  are  all  to  the  prejudice  of  the  public  and  con- 
stitute unfair  and  deceptive  acts  and  practices  in 
commerce  within  the  intent  and  meaning  of  the 
Federal  Trade  Commission  Act. 

By  the  Conunission. 
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Dated  this  8tli  day  of  June,  A.  ]).,  1942. 
[Seal]  GARLAND  S.  FERGUSON 

Garland  S.  Ferguson, 
Acting  Chairman 
Attest: 

OTIS  B.  JOHNSON 
Otis  B.  Johnson, 
Secretary.  [127] 


[Title  of  Commission  and  Cause.] 

ORDER  TO  CEASE  AND  DESIST 

This  proceeding  having  been  heard  by  the  Federal 
Trade  Commission  upon  the  complaint  of  the  Com- 
mission, the  answer  of  respondent,  testimony  and 
other  evidence  taken  before  a  trial  examiner  of 
the  Commission  theretofore  duly  designated  l)y  it, 
in  support  of  the  allegations  of  said  complaint  and 
in  opposition  thereto,  report  of  the  trial  examiner 
upon  the  evidence,  briefs  in  support  of  and  in  o])- 
position  to  the  complaint,  and  oral  argument,  and 
the  Commission  having  made  its  findings  as  to  the 
facts  and  its  conclusion  that  the  respondent  has 
violated  the  provisions  of  the  Federal  Trade  Com- 
mission Act; 

It  Is  Ordered  that  the  respondent,  Ultra-Violet 
Products,  Inc.,  a  corporation,  and  its  officers,  agents, 
representatives  and  emi)loyees,  directly  or  through 
any  c()r])orate  or  other  device,  in  connection  willi 
the  offering  for  sale,  sale  or  distribution  of  re- 
spondent's  therapeutic   lamp   designated   as  "Life 
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Lite",  or  any  other  lamp  of  substantially  similar 
construction,  whether  sold  under  the  same  name  or 
any  [128]  other  name,  do  forthwith  cease  and  de- 
sist from  directly  or  indirectly: 

1.  Disseminating  or  causing  to  be  disseminated 
any  advertisement  by  means  of  the  United  States 
mails  or  by  any  means  in  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade  Commission  Act, 
which  represents,  directly  or  by  implication, 

(a)  that  said  lamp  is  a  sun  lamp,  or  that 
it  affords  benefits  to  .the  skin  or  to  the  general 
health  of  the  user  comparable  to  those  afforded 
by  natural  sunlight; 

(b)  that  said  lamp  constitutes  a  cure  or 
remedy  or  a  competent  or  adequate  treatment 
for  barber's  itch,  ringworm,  athlete's  foot, 
acne,  eczema,  psoriasis,  shingles,  or  erysipelas; 

(c)  that  said  lamp  constitutes  a  cure  or 
remedy  for  sores  or  ulcers,  or  that  it  consti- 
tutes a  competent  treatment  therefor  except  in- 
sofar as  it  may  stimulate  the  healing  process 
in  those  cases  in  which  the  infection  causing 
such  conditions  is  confined  to  the  surface  of 
the  skin; 

(d)  that  said  lamp  possesses  any  therapeu- 
tic value  in  the  treatment  of  asthma,  hay  fever, 
bronchitis,  colds,  sinus  trouble,  or  discharges 
from  the  ears; 

(e)  that  said  lamp  possesses  any  therapeu- 
tice  value  in  the  treatment  of  anemia; 

(f)  that  said  lamp  builds  up  in  the  body 
resistance  to  disease; 
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(g)  that  said  lamp  has  any  tonic  effect  upon 
the  blood,  that  it  produces  any  chemical  reac- 
tion with  respect  to  the  blood  streams,  or  that 
it  is  of  any  [129]  assistance  in  overcoming  a 
deficiency  of  white  or  red  corpuscles ; 

(h)  that  said  lamp  builds  up  the  resistance 
of  the  body  to  infection,  or  that  it  stimulates 
the  endocrine  glands; 

(i)  that  said  lamp  affords  any  stimulation 
to  the  tissues  of  the  skin  in  excess  of  such  stim- 
ulation as  may  result  from  its  irritating  ef- 
fect; 

(j)  that  said  lamp  quiets  or  soothes  the 
nerves  or  the  nerve  endings  in  the  skin ; 

(k)  that  said  lamp  acts  as  an  antacid  or 
has  any  alkalizing  effect  upon  the  body ; 

(1)  that  said  lamp  improves  the  general 
tone  of  the  body,  makes  the  body  strong,  in- 
creases vitality,  or  improves  mental  reaction; 

(m)  that  said  lamp  tones  up  the  nervous 
system,  induces  sleep,  or  relieves  pain; 

(n)  that  said  lamp  normalizes  the  chemistry 
of  the  body,  improves  metabolism,  or  builds 
new  tissues,  except  insofar  as  its  use  may  re- 
sult in  the  production  of  Vitamin  T). 

2.  Disseminating  or  causing  to  be  disseminated 
any  advertisement  by  means  of  the  United  States 
mails  or  l)v  any  means  in  commerce,  as  "commerce'^ 
is  defined  in  the  Federal  Trade  Connnission  Act, 
which  fails  to  reveal  that  excessive  exposure  to  said 
lamp  either  with  respect  to  proximity  or  length  of 
time  may  result  in   injury  to  the  user;  that  said 


98  UltrorViolet  Products,  Inc.  vs. 

lamp  should  not  be  used  in  the  case  of  pellagra, 
lupus  erythematosus,  or  certain  types  of  exzema; 
and  that  said  lamp  should  never  be  used  unless 
goggles  are  worn  to  protect  the  eyes;  provided, 
however,  that  such  advertisement  need  contain  only 
the  statement,  [130]  ''Caution:  Use  Only  As  Di- 
rected", if  and  when  the  directions  for  use,  where- 
ever  they  appear  on  the  label,  in  the  labeling,  or 
both  on  the  label  and  in  the  labeling,  contain  a  warn- 
ing to  the  above  effect. 

3.  Disseminating  or  causing  to  be  disseminated 
any  advertisement  by  any  means  for  the  purpose 
of  inducing,  or  which  is  likely  to  induce,  directly 
or  indirectly,  the  purchase  in  commerce,  as  '"com- 
merce" is  defined  in  the  Federal  Trade  Commission 
Act,  of  said  lamp,  which  contains  any  representa- 
tion probihited  in  paragraph  1  hereof,  or  which 
fails  to  comply  with  the  affirmative  requirements  set 
forth  in  paragraph  2  hereof. 

It  Is  Further  Ordered  that  the  respondent  shall, 
ivithin  sixty  (60)  days  after  service  upon  it  of  this 
order,  file  with  the  Commission  a  report  in  writing, 
setting  forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

By  the  Commission. 

[Seal]  OTIS  B.  JOHNSON 

Otis  B.  Johnson, 

Secretary.  [131] 
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[Title  of  Commission  and  Cause.] 

CERTIFICATE  OF  SECRETARY  OF 
FEDERAL  TRADE  COMMISSION 

I,  Otis  B.  Johnson,  secretary  of  the  Federal 
Trade  Commission,  and  official  custodian  of  its  rec- 
ords, do  hereby  certify  that  transmitted  herewith  is 
a  full,  true,  and  complete  transcript  of  proceedings 
had  before  the  Federal  Trade  Commission  in  the 
above  entitled  matter,  and  separate  original  exhibit 
marked : 

2-1 


4407-1 
That  this  transcript  is  certified  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit pursuant  to  the  filing  in  said  Court  of  a  peti- 
tion for  review  of  an  Order  to  Cease  and  Desist, 
dated  June  8,  1942,  entered  by  the  Federal  Trade 
Commission  in  the  above  indicated  proceeding. 

In    witness    whereof,    I   hereunto    subscribe   my 
name,  and  affix  the  seal  of  the  said  Federal  Trade 
Commission,  at  its  office  in  the  City  of  Washington, 
D.  C,  this  24th  day  of  May,  A.  D.  1943. 
[Seal]  OTIS  B.  JOHNSON 

Otis  B.  Johnson, 
Secretary. 
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PROCEEDINGS 

Trial  Examiner  Reardon:  The  hearing  in  the 
matter  of  Ultra- Violet  Products,  Inc.,  Docket  No. 
4407,  is  now  convened  at  Los  Angeles,  California, 
at  10:00  a.  m.,  Pacific  Standard  time,  on  the  28th 
day  of  May,  1941,  in  Room  255  of  the  Post  Office 
Building. 

Merle  P.  Lyon,  Esq.,  of  Washington,  D.  C,  ap- 
pears for  the  Commission;  and  Ernest  A.  Tolin, 
Esq.,  of  756  South  Broadway — is  that  Los  Angeles  ? 

Mr.  Tolin:     Yes. 

Trial  Examiner  Reardon:  — Los  Angeles,  Cali- 
fornia, appears  for  the  respondent.  [2*] 


THOMAS  S.  WARREN 

was  thereupon  called  as  a  witness  for  the  Commis- 
sion and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Lyon : 

Q.     Will  you  state  your  name  and  address, 
please  ? 

A.     Thomas  S.  Warren.     Residence  or  business, 
you  mean  by  "address"? 

Q.     Your  home  address'? 

A.     928  North  Kingsley  Drive,  Los  Angeles. 

Q.     What  is  your  business  or  occupation  f 

A.     General  manager  of  the  Ultra-Violet  Prod- 
ucts, Incorporated. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Thomas  S.  Warren.) 

Q.  What  is  the  correct  name  of  that  company, 
Mr.  Warren? 

A.     Ultra- Violet  Products,  Incorporated. 

Q.  And  sometimes  you  use  the  words  *' Ultra- 
violet Products,  Inc.'"?  A.     That  is  i-ight. 

Q.     To  designate  the  corporation  % 

A.     I-n-c. 

Q.     And  that  is  the  respondent  in  this  case? 

A.     Yes. 

Q.  What  is  your  official  position  with  that  com- 
pany ?  A.     President. 

Q.     How  long  have  you  held  that  position? 

A.  Since  the  incorporation  in  1934, — in  '33  or 
'34.  [3] 

Q.  Will  you  state  the  nature  of  the  business  of 
Ultra-Violet  Products,  Inc.?  What  do  they  sell  or 
distribute  ? 

A.  We  manufacture  ultra-violet  lamps  for 
health  purposes,  for  sterilization  purposes  and  for 
mining  fluorescence. 

Q.     Three  different  purposes,  is  that  it? 

A.     That  is  correct.  [5] 

Q.  Now,  just  generally  what  are  these  other 
lamps  that  you  sell  ? 

A.  We  make  ultra-violet  lamps  for  sterilization 
purposes  in  meat  boxes  and  refrigerators,  in  air 
Conditioning  rooms,  air  ducts,  and  bakeries,  or  any 
place  where  it  is  necessary  for  bactericidal  pur- 
poses. 

Q.     And  the  mining  lamps? 

A.     The  mining  lamps  are  used  for  the  analysis 
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(Testimony  of  Thomas  S.  Warren.) 
of  ores;  also  used  by  criminal-  departments  of  po- 
lice departments,  and  also  in  laboratories  for  chemi- 
cal analysis  of  all  kinds  of  materials.  [6] 

Q.  Ultra- Violet  Products,  Inc.  is  a  California 
corporation,  is  it?  A.     Yes. 

Q.  Is  the  statement  in  the  letter  that  the  time 
of  incorporation  was  December  18,   1933,  correct? 

A.     That  is  right.  [54] 

I  started  in  business  in  November  of  1932. 

Q.     Under  your  own  name? 

A.     Under  my  own  name. 

Q.  And  as  a  private  individual,  without  a  part- 
nership ? 

A.  Purely  as  my  own  business,  under  the  name 
of  Ultra- Violet  Home  Products  Company.  Then 
in  December  of  1933  I  incorporated  the  company. 

[56] 

Q.  Will  you  state,  generally,  approximately  how 
many  of  these  Life  Lite  lamps  you  have  been  sell- 
ing in  recent  years? 

A.  Since  the  company  first  started  in  1932,  T 
have  sold  approximately  2200  hand  lamps,  Life  Lite 
lamps,  and,  oh,  probably  1200  or  1500  stand  type 
lamps,  but  not  to  exceed — well,  I  imagine  about 
1200  is  correct.  [57] 

Q.  Have  you  had  any  experience  yourself  per- 
sonally with  the  use  of  these  various  types  of  Life 
Lite  lamps?  A.     Yes,  I  have. 

Q.     What  experience  have  you  had? 

A.  Well,  when  I  first  started  working  with  ultra- 
violet light  in  1930,  I  wanted  to  find  out  what  ef- 
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(Testimony  of  Thomas  S.  Warren.) 
feet    the    light    would    have   upon    myself,    and    I 
started  using  it  consistently  in  daily  treatments. 

[61] 

I  found  that  it  seemed  to  give  me  a  little  more 
vitality  or  increase  in  my  general  health,  which  at 
that  time  wasn't  any  too  good.  I,  for  a  number 
of  years  previous  to  that,  had  been  subject  to  colds, 
had  pneumonia  a  couple  of  times,  and  I  found  by 
using  the  lamp  it  built  me  up  to  where  I  had  more 
resistance.  I  continued  using  that  for  two  years, 
and  used  it  very  regularly. 

Q.    What  lamp  was  this? 

A.  The  Life  Lite  lamp.  The  Life  Lite  lamp 
from  1932,  but  prior  to  that  I  used  a  lamp  which 
I  had  called  the  Z-Ray.     It  was  a  cold  quartz  lamp. 

Q.  And  it  was  after  that  you  started  putting  it 
out  under  the  name  of  Life  Lite? 

A.  I  was  working  for  another  company  at  thaf 
time. 

Q.     I  see. 

A.  I  found  in  my  own  personal  experience,  with 
the  two  years  continuous  use  of  the  lamp,  that  it 
built  up  my  resistance  to  where  I  went  through  foui* 
years  without  any  colds  or  any  sickness  or  illness 
of  any  kind. 

Mr.  Lyon:     Just  a  minute.     I  object 

The  Witness:     I  continued 

Mr.  Lycm:  Just  a  minute.  I  object  to  the  por- 
tion of  the  witness'  answer,  where  he  said  the  use 
of  the  lamp  built  his  health  up.     I  think  he  can 
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state  just  what  happened,  but  not  so  far  as   any 

particular  cause  for  that  is  concerned.  [62] 

Trial  Examiner  Reardon:  You  object  to  what 
he  found,  but  he  may  state  the  facts  and  it  is  un- 
derstood that  he  stated  the  facts  that  he  observed 
after  his  use,  that  he  had  no  colds  whatever. 

Mr.  Lyon:  Yes,  but  I  think  that  the  witness' 
answer  is  really  not  responsive  to  the  question  that 
was  originally  asked.  I  asked  the  witness  what 
experience  he  had  had  with  the  use  of  this  par- 
ticular lamp. 

The  Witness:    All  right. 

Mr.  Lyon:  And  I  think  stating  the  results  that 
were  obtained  would  not  be  responsive. 

Mr.  Tolin :     That  is  a  part  of  the  experience. 

Trial  Examiner  Reardon:     I  will  let  the  answer 
stand,  on  the  ground  that  it  is  admitted  solely  to 
show  that  he  used  the  lamp,  and  what  he  said  he 
found  out  after  was  the  observation  as  to  his  con 
dition  subsequent  to  the  use  of  the  lamp. 

Q.     In  you  further  testimony 

Mr.  Tolin:  I  think  he  should  be  allowed  to  fin- 
ish his  answer  before  you  proceed. 

Trial  Examiner  Reardon:  Yes,  he  should  be  al- 
lowed [63]  to  finish  his  answer. 

By  Mr.  Lyon: 

Q.  Go  ahead  and  finish  your  answer  then,  Mr. 
Warren. 

A.  I  used  the  lamp  regularly  for  at  least  a 
period  of  two  years.     From  that  time  on  I  was  not 
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so  constant  in  using  it,  using  it  for  a  matter  of  a 
month  or  so  at  a  time  and  then  ceasing  for  a  mat- 
ter of  several  months,  and  during  the  following 
four  years  from  the  time  that  I  used  it  so  very 
regularly,  I  had  no  colds  and  was  not  in  a  run  dow 
condition  and  felt  that  the  lamp  was  the  cause  for 
the  reaction. 

Trial  Examiner  Reardon:     What  was  that? 

Mr.  Lyon :     I  object  to  the  last  statement. 

The  Witness :  In  my  opinion,  the  reason  for  my 
imjDroved  health  was  directly  due  to  the  light,  be- 
cause that  was  the  only  means  used. 

Trial  Examiner  Reardon:  I  sustain  a  motion  to 
strike  the  reason  for  his  improved  health. 

Mr.  Lyon:  It  is  a  conclusion  and  opinion  of  the 
witness. 

The  Witness  (Continuing) :  I  have  also  used 
the  light  a  number  of  times  for  treating  athlete's 
foot  condition  on  my  own  feet,  and  I  have  cleared 
it  up  every  summer  when  the  condition  has  oc- 
curred. 

Mr.  Lyon:     I  object  to  that. 

Trial  Examiner  Reardon:  I  will  have  to  grant 
the  [64]  motion.  You  say  "T  have  cleared  it 
up," 

The  Witness:     I  have  relieved   it. 

Trial  Examiner  Reardon:  As  inferring  that  it 
was  cleared  up  by  the  use  of  the  lamp.  You  may 
testify  after  you  have  used  the  thing  what  you  ob- 
served, and  whether  you  observed  something  that 
was  there  before  or  not. 
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The  Witness:  I  observed  the  fact  that  my  toes 
had  a  very  red  condition,  that  there  was  a  moist 
serum  being  given  off  from  the  cracks  in  between 
the  toes,  and  they  were  very  red  and  inflamed,  and 
after  I  used  the  lamp — I  let  the  condition  exist  for 
a  time  to  give  it  a  thorough  test  with  the  Life  Hie 
lamp,  and  I  used  it  twice  a  day  for  a  period  of 
probably  four  or  five  days,  and  at  the  end  of  that 
time  I  observed  that  the  condition  between  the  toes 
had  returned  to  very  nearly  normal,  that  the  cracks 
had  disappeared,  the  skin  was  nice  and  smooth  and 
that  the  redness  was  gradually  going  away. 

By  Mr.  Lyon: 

Q.     What  model  did  you  use  in  those  treatments  ? 

A.     Model  A  Life  Lite  hand  lamp. 

Q.  How  far  from  the  body  did  you  hold  the 
lamp  ? 

A.  I  held  the  lamp  as  close  to  the  skin  as  I 
could,  and  I  gave  myself  treatments  of  from  ten 
to  fifteen  seconds. 

Q.     Would  you  say  that  was  about  one  inch? 

A.  Li  that  particular  case  it  was  closer,  be- 
cause I  got  it  [65]  as  close  as  I  could. 

Q.  Is  that  the  recommended  distance  to  be  used 
for  the  hand  lamp? 

A.  The  hand  lamp,  in  accordance  with  the  di- 
rections and  instructions,  is  to  be  held  about  one 
inch  away,  as  you  will  find  there. 

Q.  Prom  your  experience,  Mr.  Warren,  how  long 
did  you  find  it  took  to  produce  an  erythema  on  the 
skin? 
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A.     What  part  of  the  body  are  you  talking  about? 

Q.  Well,  from  the  use  of  a  hand  lamp,  taking 
any  part  of  the  body  that  you  have  had  experience 
with. 

A.  I  have  had  experience  with  all  parts  of  the 
body. 

Q.  All  right.  Will  you  tell  us  what  period  of 
time  it  takes  for  different  portions  of  the  body,  to 
produce  an  erythema? 

A.  On  the  forearm,  the  underside  of  the  fore- 
arm, a  person  can  get  an  erythema,  say,  on  mysell' 
or  on  the  average  individual  in  a  ten  or  twelve  sec- 
ond exposure  with  a  lamp  at  a  one  inch  distance, 

[66] 

Q.     That  is  continually  moving  the  lamp? 

A.  Not  in  that  particular  case,  no.  You  can 
get  it  just  by  holding  it  about  a  one  inch  distance 
from  the  imderside  of  the  forearm,  — you  can  get 
a  first  degree  erythema  in  about  a  ten  second  period 
of  time. 

Q.  Now,  this  production  of  erythema  you  would 
say  would  be  in  about  ten  to  twelve  seconds  on  the 
forearm?  A.     That  is  right. 

Q.  Would  there  be  any  difference  on  other  parts 
of  the  body?  [67] 

A.  Yes,  definitely  so.  It  is  next  to  impossible 
to  get  an  erythema  on  the  bottom  of  the  foot  ot'  on 
the  hands,  for  instance.  You  can  take  an  exposure 
or  ten  or  fifteen  minutes  without  getting  an  (ery- 
thema, because  of  the  thickness  of  the  skin. 
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Q.  Now,  for  the  sake  of  the  record,  will  you  tell 
us  just  exactly  what  an  erythema  is? 

A.  An  erythema  is  a  redness,  or  is  commonly 
a  sun  burn  condition,  which  shows  up  from  two  tu 
six  hours  following  exj^osure  to  the  ultra-violet 
rays. 

Q.  It  would  be  the  same  as  sun  burn,  or  wliat 
is  known  as  sun  burn? 

A.     Identically  the  same. 

Q.  That  is  the  medical  term  for  sun  burn;  is 
that  right?  A.     Yes. 

Q.  Now,  you  have  been  talking  so  far  about  the 
hand  lamp.  Is  there  any  difference  in  the  use  of 
the  stand  lamp  with  reference  to  the  distance  away 
from  the  body? 

Mr.  Tolin:  To  which  we  object  on  the  giound 
that  the  instruction  sheets  are  the  best  evidence. 
There  is  no  evidence  that  this  witness  goes  about 
and  gives  instructions  to  the  persons  who  purchase 
the  lamps,  other  than  the  enclosure  of  a  jjrinted 
sheet  which  we  already  have  in  the  record.  [68] 

By  Mr.  Lyon: 

Q.  I  show  you  Commission's  Exhibits  5,  6  and  7, 
and  ask  you  if  these  are  all  with  reference  to  stand 
lamps,  directions  for  use  with  reference  to  those  par- 
ticular types  of  lamps  ?  A.     That  is  right. 

Q.  Calling  your  attention  to  the  paragraph 
marked,  ''Treatments,"  reading  as  follows: 

'^For  a  general  body  sun  bath  use  the  lamp  20 
to  24  inches  from  the  body." 
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Is  that  the  general  instruction  given  for  the  use 
of  these  kinips,  so  far  as  the  distance  from  the  liody 
is  concerned,  in  all  cases  ? 

Mr.  Tolin:  Objected  to  on  the  ground  that  the 
instruction  sheet  itself  is  the  best  evidence. 

Mr.  Lyon:  Well,  I  am  calling  his  attention  to 
the  instruction  sheet. 

Trial  Examiner  Reardon:  Will  you  read  the 
question,  please? 

(The  question  was  read  by  the  reporter.) 

Trial  Examiner  Reardon :  You  referred  to  those 
exhibits  ? 

Mr.  Lyon:     Yes,  that  is  right. 

Trial  Examiner  Reardon:  And  those  exhibits 
contain  the  instructions?  [69] 

Mr.  Lyon:     That  is  right. 

Trial  Examiner  Reardon:  Those  are  the  only  in- 
structions— or,  are  there  any  other  instructions? 

The  Witness:     No. 

Trial  Examiner  Reardon:  Well,  that  is  the  an- 
swer. 

By  Mr.  Lyon: 

Q.  Those  are  the  instructions,  that  I  have  read 
to  you?  A.     That  is  right. 

Q.  Now,  have  you  tried  any  of  those  stand  lairii)s 
on  your  own  body?  A.     Yes. 

Q.  From  your  experience  with  those  particular 
types  of  lamps,  what  would  be  the  erythema  time 
by  the  recommended  use  of  those  lamps  20  to  24 
inches  from  the  body? 
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A.  Well,  with  a  Budget  Model  lamp  a  person 
will  get  an  erythema  at  a  20  to  24  inch  distance  in 
about,  oh,  one  and  one-half  to  two  minutes,  and 
with  the  Model  M  they  would  secure  an  erythema  in 
about  a  one  to  one  and  one-half  minute  treatment 
time. 

You  see,  it  is  very  difficult  to  say  positively,  be- 
cause the  skin  of  different  individuals  varies  so 
greatly  that  no  two  react  exactly  the  same.  For 
that  reason  we  generally  put  in  the  instructions  a 
one  minute  maximum  for  the  first  exposure. 

The  same  is  true  with  the  Model  H7.  The  ery- 
thema time  [70]  for  the  average  untreated  indi- 
vidual would  probably  be  about  a  minute. 

Q.  You  mean  by  that  that  if  an  individual  has 
never  before  used  a  lamp  of  this  sort,  that  it  would 
take  one  minute  to  produce  a  perceptible  erythema  ? 
A.  No.  I  don't  care  whether  they  have  used  it 
before  or  not,  but  if  they  haven't  used  it  in  the 
past  few  months. 

Q.     And  by  *' untreated"  individual,  do  you  mean 

one  whose  skin  is  imtanned 

A.     That  is  right. 

Q.     in  the  natural  condition? 

A.  The  normal  condition  without — well,  we  wear 
clothes  and  when  our  skin  is  in  a  different  condi- 
tion than  if  we  didn't  wear  clothes,  and  in  its  nor- 
mal condition. 

Q.  And  the  skin  not  tanned  by  the  sun  or  any 
other  kind  of  tanning?  A.     That  is  right. 

Q.     Either  by  the  lamp  or  by  natural  sun  light  ? 
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A.     Yes. 

Trial  Examiner  Beardon :     This  is  off  the  record. 
(There  was  a  discussion  off  the  record.) 

Trial  Examiner  Reardon:     On  the  record. 

By  Mr.  Lyon: 

Q.  You  say  the  minimum  time  would  be  one 
minute?  A.     Yes.  [71] 

Q.  That  would  be  the  absolute  minimum  for 
the  average  individual? 

A.  They  should  use  it  that  long.  That  is  the 
minimum  period  of  time  for  which  they  use  it. 

Q.  Yes.  Ordinarily,  you  recommend  a  little 
longer  time? 

A.  No.  I  recommend  the  one  minute,  as  you 
follow  in  the  instructions.  They  can  increase  the 
time  as  they  feel  it  necessary  in  their  own  indi- 
vidual cases. 

Q.  Now,  these  other  times  that  you  gave,  the 
one  and  one-half  to  two  minutes,  with  the  Budget 
lamp,  that  would  be  a  longer  period  of  time,  would 
it? 

A.     Yes,  because  it  is  not  as  strong  a  light. 

Q.  That  is,  all  of  these  different  types  vary  in 
intensity  of  light? 

A.  And  they  are  all  controlled  by  automatic  time 
clocks. 

Q.     How  do  those  automatic  time  clocks  run? 

A.  You  set  the  clock  for  the  period  of  time  you 
want  it  to  run,  and  then  after  the  clock  has  been 
set  it  automatically  turns  on  the  lic^ht  at  the  same 
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time,  and  then  when  the  time  has  expired  the  clock 
turns  off  the  light,   so  3^ou  get  exactl}^  what  you 
set  it  for.    And  the  maximum  time  limit  for  the 
clock  is  six  minutes. 

Q.  You  mean  by  that  it  cannot  possibly  go  for 
any  more  than  six  minutes'? 

A.     That  is  right.  [72] 

Q.  If  a  person  wants  to  have  it  on  for  any  less 
than  that,  he  has  to  regulate  it? 

A.  You  can  set  it  for  one  minute,  or  a  half  a 
minute,  or  two  or  three  minutes,  or  any  other  period 
of  time  up  to  six  minutes. 

Q.  And  that  is  true  of  all  of  these  lamps,  the 
hand  lamps? 

A.  That  is  right.  Each  Life  Lite  lamp  is 
equipped  with  a  time  clock. 

Q.  I  notice  that  the  you  recommend  that  the 
first  treatment  should  be  not  more  than  one  min- 
ute.   Is  that  correct?  A.     That  is  right. 

Q.  And  that  is  increased,  the  time  is  increased 
as  the  patient  continues  to  use  the  lamp? 

A.  As  their  tolerance  for  the  ultra-violet  in- 
creases or  as  their  body  indicates  they  can  increase 
the  time,  but  the  one  minute  is  less  than  the  mini- 
mum amount  anybody  would  ordinarily  need,  but 
it  is  the  best  and  safest  treatment  time  to  start  with. 
Most  people  increase  the  time  gradually  so  that  by 
the  end  of  a  month  they  are  taking  five  or  six  min- 
utes. [73] 

Q.     Now,  will  you  state  how  these  lamps  are  con- 
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structed,  Mr.  Warren?    As  to  the  construction  of 

these  hmips,  how  are  they  made  up? 

A.     You  are  talking  about  the  quartz  tube?  [78] 

Q.    Yes. 

A.  You  don't  mean  about  the  stand  and  the  me- 
chanical features? 

Q.     I  want  to  find  out  what  produces  the  I'csults. 

A.     That  is  the  quartz  tube. 

Q.     That  is  what  I  want  to  find  out. 

A.  The  quartz  tube  is  a  genuine  fused  quartz 
tube,  bent  into  the  shape  desired.  It  is  exhausted 
of  all  gases  and  thoroughly  cleaned  of  all  gases,  and 
then  filled  with  a  mixture  of  helium,  argon,  neon 
and  krypton  to  a  pressure  of  about  15  millimeters. 

There  is  then  added  a  small  amount  of  mercury, 
two  or  three  little  drops,  and  the  tube  is  sealed 
off  the  pump,  and  usually  it  is  hermetically  sealed. 
There  is  no  air  from  the  outside  can  get  into  it  and 
nothing  from  the  inside  can  get  out  except  the  ra- 
diations which  are  transmitted  through  the  quartz 
tube. 

Now,  when  that  tube  is  ionized  by  high  voltage 
of  low  milliamp.,  we  find  the  ionization  of  the  mer- 
cury vapor  inside  produces  a  high  intensity  of 
ultra-violet  light,  which  is  primarily  located  in  tlie 
spectral  range  of  2537  angstrom  units. 

Q.  This  is  known  as  a  cold  quartz  type  of  ultra- 
violet lamp?  A.     That  is  right. 

Q.  How  does  that  differ  from  the  liot  qunvtz 
type?  [79] 

A.     The  old  hot  quartz  lamp  was  a  tube  that  was 
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six  to  eight  inches  long,  had  a  great  deal  of  mer- 
cury in  it,  with  three  electrodes,  and  the  principle 
was  a  low  voltage,  high  amperage  electrical  arc 
between  the  electrodes,  and  this  type  of  discharge 
gave  a  liigh  intensity  in  the  ultra-violet  region,  far 
more  intense  than  you  can  secure  per  inch  from  the 
cold  quartz  type  of  tube,  and  although  it  emitted 
ultra-violet  rays  of  very  high  intensity  in  this  wave 
length,  they  were  partially  absorbed  in  the  vapor 
before  it  is  transmitted  through  the  quartz,  so  that 
they  have  a  higher  intensity  and  they  also  produce 
a  greater  number  of  bands  in  the  ultra-violet  re- 
gion. 

Q.  Now,  there  are  other  types  of  ultra-violet 
lamps,  are  there? 

A.  There  is  the  bulb  type  and  also  the  carbon 
lamp. 

Q.  By  the  way,  what  technical  experience  have 
you  had  in  connection  with  the  making  of  these? 

A.     With  the  making  of  these? 

Q.     Yes. 

A.  I  have  made  tests  on  the  different  wave 
lengths  in  the  different  ranges.  I  have  cooperated 
wdth  laboratories  and  doctors  and  in  bactericidal 
tests.  I  have  read  every  book  I  could  lay  my  hands 
on  in  the  last  ten  years  on  the  subject  of  Ultra- 
violet, and  I  have  had  a  lot  of  experience  in  addi- 
tion to  that.  [80] 

Q.     Wliat  is  your  education? 

A.  I  graduated  from  Pomona  College,  taking 
a  course  that  was  generally  divided  between  sci- 


Federal  Trade  Commission  115 

(Testimony  of  Thomas  S.  Warren.) 
enee  and  general  economics,  and  I  had  had  a  very 
short  course  from  the  National  School  of  Physio- 
therapy, graduating  from  that  in  1931. 

Q.     And  where  is  that  located? 

A.  Here  in  Los  Angeles.  I  think  it  is  out  of 
business  now.  They  changed  their  name,  or  some- 
thing. 

Q.  Your  only  business  has  been  with  the  ultra- 
violet lamps ;  is  that  right  ? 

A.  No,  I  have  been  in  other  businesses  prior  to 
this. 

Q.  You  say  you  graduated  from  the  National 
School  of  Physiotherapy  in  1931  <? 

A.     Yes.    That  was  a  night  school  course. 

Q.  That  was  while  you  were  engaged  in  other 
work?  A.     Yes. 

Q.     And  you  graduated  from  college  when? 

A.     In  1926. 

Q.  You  have  had  no  other  experience  or  educa- 
tion in  this  particular  type  of  product,  other  than 
you  have  told  us? 

A.  Well,  I  worked  with  one  of  the  men  in  the 
physiotherapy  department  in  the  County  Hospital 
very  constantly  for  six  months.  I  was  with  a  com- 
pany at  that  time  that  was  preparing  to  go  into 
the  manufacture  of  ultra-violet  lamps  for  dental 
and  medical  purposes,  and  they  gave  me  the  full 
charge  of  [81]  the  department,  and  T  was  to  lonrn 
everything  that  I  could,  and  I  spent  a  great  deal 
of  time  in  some  of  the  hospitals  and  with  the  doc- 
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tors,  building  up  a  foundation  on  which  to  lay  this 

work. 

Q.  But  you  never  had  any  medical  training  or 
experience  ? 

A.     No,  not  as  far  as  schooling  is  concerned. 

Q.  Did  you  have  any  training  or  experience  in 
using  an  ultra-violet  lamp  on  other  people? 

A.     Yes,  I  have,  on  my  own  family. 

Q.     On  your  own  family? 

A.     That  is  right. 

Q.  Have  you  used  it  on  individual  customers, 
other  than  your  own  family? 

A.  No,  sir;  except  I  did  nine  or  ten  years  ago, 
under  the  supervision  of  a  doctor  in  a  couple  of 
doctors'  offices,  following  the  instructions  of  the  doc- 
tor on  some  of  his  own  patients. 

Q.  Now,  from  your  study  and  experience  with 
reference  to  sun  lamps  and  therapeutic  lamps,  would 
you  say  that  there  was  an  established  minimum 
distance  in  connection  with  the  use  of  the  lamp, 
from  which  to  figure  erythema  time?  Would  you 
say  that  20  to  24  inches  would  be  the  standard,  or 
a  distance  more  than  that? 

A.  I  have  used  that  as  an  arbitrary  standard 
for  the  stand  t^^ie  lamps.  With  the  hand  lamps, 
it  is  about  a  one  [82]  inch  distance. 

Q.  Isn't  it  a  fact  that  30  inches  is  the  standard 
distance  ? 

A.  That  is  with  a  bulb  type  lamp,  not  a  cold 
quartz  type  lamp.    I  think  you  will  find  that  most 
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physicians  using  a  cold  quartz  lamp  cither  use  it 

at  a  16  inch  distance  or  about  an  18  inch  distance. 

Q.  Well,  is  30  inches  given  ordinarily  as  a  stand- 
ard from  which  to  determine  erythema  time? 

A.     On  the  bulb  type  lamp,  yes. 

Q.     How  about  the  cold  quartz  type  lamp? 

A.  For  comparative  measurements,  but  not  for 
treatment  purposes. 

Q.     Just  for  comparative  measurements'? 

A.     That  is  right. 

Q.  Now,  for  comparative  measurements  on  the 
30  inch  basis,  what  would  you  say  the  minimum 
perceptible  erythema  time  would  be  for  the  use 
of  your  stand  lamps ?  A.     I  don't  know. 

Q.  Calling  your  attention  to  the  statement  in 
Commission's  Exhibit  41-B: 

"The  minimum  perceptible  erythema  time  at  30 
inch  distance  for  the  Model  K  is  approximately 
one  and  one-half  minutes ;  for  the  Model  J  one  and 
one-fourth  minutes,  for  the  Model  M  one  minute, 
and  the  Model  lU  three-fourths  minutes,  and  the 
Model  P   [83]   20  to  30  seconds." 

Would  you  say  that  that  was  correct,  so  far  as 
those  particular  types  of  lamps  are  concerned? 

A.  Yes.  I  have  told  you  about  the  distance  of 
20  to  24  inches,  and  this  mentions  30  inches. 

Q.  These  lamps  are  all  designed  for  use  at  20 
to  24  inches,  rather  than  30  inches ;  is  that  correct  ? 

A.  Yes,  because  it  takes  too  long  a  time  if  you 
are  going  to  have  them  at  30  inches. 
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Q.  I  show  you  Commission's  Exhibit  42,  for 
identification,  Mr.  Warren,  and  ask  you  if  jou. 
wrote  that  letter? 

(Handing  document  to  witness.) 
A.     This   has   reference   to   the   Model   A   hand 
lamp  only,  although  it  doesn't  say  so. 
Q.     You  wrote  the  letter  though? 
A.     That  is  correct. 

Mr.  Lyon:  I  offer  this  in  evidence  as  Commis- 
sion's Exhibit  42. 

Trial  Examiner  Reardon:     Any  objection? 
Mr.  Tolin:     No. 

Trial  Examiner  Reardon:  There  being  no  ob- 
jection, mark  it  in  evidence  as  Commission's  Ex- 
hibit 42. 

(The  letter  heretofore  marked  "Commission's 
Exhibit  42",  for  identification,  was  received  in 
evidence.)  [84] 

By  Mr.  Lyon: 

Q.  Now,  you  say  that  this  letter  refers  only 
to  the  Model  A  hand  lamp  ? 

A.     That  is  right. 

Q.  Would  the  figures  given  in  this  letter  be  any 
different  for  your  other  types  of  lamps? 

A.     Very  definitely. 

Q.  Will  you  state  what  difference  there  would 
be?  A.     What  figures? 

Q.  The  wave  lengths,  percentage  of  wave 
lengths. 

A.  No,  identically  the  same,  so  far  as  that  is  con- 
cerned. 
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Q.  I  call  your  attention  to  the  statement  in  this 
letter,  as  follows:  "The  spectral  range  of  the  Life 
Lite  lamp  is  exactly  the  same  as  that  for  any  stand- 
ard cold  quartz  unit,  and  is  as  follows: 

"Wave  length,  2540,  89.2  per  cent;  wave  length 
2960  to  3020,  .6  per  cent;  wave  length,  3132,  1.8  per 
cent;  wave  length,  3660,  1.5  per  cent;  visible  liglit 
and  heat,  6.9  per  cent." 

Now,  what  are  referred  to  there  in  those  num- 
bers, Mr.  Warren? 

A.     Which  numbers,  the  per  cent  or  the — — 

Q.     No,  the  first  numbers  I  referred  to. 

A.     The  angstrom  unit  wave  lengths. 

Q.     Those  are  angstrom  units'?  [85] 

A.    Yes. 

Q.     And  what  is  an  angstrom  unit? 

A.     One  fifty-second  millionth  of  an  inch. 

Q.     How  is  it  used? 

A.  Used  as  a  basis  for  measurement  of  visible 
and  ultra-violet  radiation,  or  it  is  one  of  the  units 
of  measurement  for  the  electromagnetic  spectrum. 

Q.  Yes,  that  is  right.  And  the  statement  in  this 
letter  that  89.2  per  cent  of  the  wave  lengths  in  the 
Life  Lite  lamp  consist  of  wave  lengths  of  2540  ang- 
strom units  is  correct,  is  it  not? 

A.     No,  89.6  per  cent. 

Q.     89.2? 

A.  89.2  per  cent  of  the  energy  from  the  i-ango 
is  at  that  wave  length. 

Q.     What  is  that  distinction? 

A.     You  see,  89.2  per  cent  of  the  wave  lengths 
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Q.     Of  the  energy  from  the  wave  lengths'? 

A.  Total  energy  of  the  output  of  the  lamp  is 
concentrated  at  that  point. 

Q.  I  see.  AVhat  do  you  mean  by  "spectral 
range"? 

A.  That  is  the  band  or  region  over  which  you 
secure  radiation  from  the  particular  lamp  you  are 
using. 

Q.  Do  you  know  what  the  spectral  range  of  the 
sun  is,  the  natural  sun  light?  [86] 

A.     Very  closely. 

Q.     What  is  it? 

A.  It  ranges  from  2910  angstrom  units  to  ap- 
proximately 20,000,  I  believe,  angstrom  units. 

Q.  And  the  wave  lengths  in  your  Life  Lite  lamps 
are  practically  all  less  than  that  spectral  range? 

A.     Yes,  89.2  per  cent  is  below  that  point,  yes. 

Q.     That  is  right. 

A.     But  that  does  not  mean  very  much. 

Q.  Now,  you  say  that  the  statements  in  Com- 
mission's Exhibit  42  were  all  with  reference  to  the 
hand  lamp?  A.     That  is  right. 

Q.     Model  A?  A.     Yes. 

Q.  And  your  statement  is  then  that  that  lamp 
would  produce  a  perceptible  erythema  in  15  minutes 
at  a  24  inch  distance? 

A.  No,  I  think  I  said  60  minutes,  didn't  I?  Isn't 
that  the  question  they  asked  me? 

Q.  Well,  I  will  show  you  this  letter  to  refresh 
your  memory.  A.     Yes. 

(Handing  document  to  witness.) 
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A.  Oh,  yes.  It  produces  a  far  more  than  a  per- 
ceptible erythema  in  60  minutes  at  a  24  inch  dis- 
tance. 

Q.  And  in  your  opinion,  would  it  produce  a  per- 
ceptible erythema  in  15  minutes  at  a  24  inch  dis- 
tance? [87]  A.     That  is  right. 

Q.  But  you  recommend  this  onl}^  to  be  used  at 
a  one-inch  distance?  A.     Yes,  very  definitely. 

Q.     At  that  distance  it  would 

A.  The  intensity  varies  inversely  to  the  square 
of  the  distance. 

Q.  I  believe  you  stated  previously  that  for  the 
recommended  distance  of  one  inch  it  would  produce 
an  erythema  in  ten  to  twelve  seconds'? 

A.     On  the  underpart  of  the  forearm. 

Q.  Why  do  you  specify  the  underpart  of  the 
forearm  ? 

A.  Because  that  is  used  as  a  testing  basis.  For 
a  person,  an  individual,  you  wouldn't  consider  that 
except  for  test  purposes.  People  treat  themselves 
ordinarily  on  the  stomach  or  chest,  not  on  the  fore- 
arm. 

Q.  You  think  that  the  underside  of  the  fore- 
arm would  be  more  sensitive  than  any  other  part 
of  the  body? 

A.  It  is  as  sensitive  as  any  other  part  of  the 
body. 

Q.  Would  it  be  as  sensitive  as  the  chest  or 
stomach  ? 

A.  No.  The  stomach  is  less  sensitive.  The  in- 
side of  the  thigh  is  equally  as  sensitive.    Tlie  under- 
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part  of  a  woman 's  breast  is  as  sensitive,  but  all  other 

parts  of  the  body  are  less  sensitive. 

Q.  Would  you  say  that  at  a  30  inch  distance 
your  various  [88]  models  of  stand  lamps  would  pro- 
duce a  perceptible  erythema  in  times  varying  from 
one  minute  to  one  and  one-half  minutes'?  Would 
that  be  approximately  correct? 

A.  Yes,  on  the  average  individual,  I  would  say 
so. 

Q.  Would  it  possibly  be  any  less  than  one  min- 
ute? 

A.  There  are  certain  very  thin  skinned,  red 
Tieaded  individuals,  whose  reaction  to  ultra-violet 
is — well,  they  can  hardly  stand  out  in  the  sun  light. 
Most  of  them  know  about  it  and  realize  what  they 
get,  know  their  sensitivity,  and  are  careful.  In  fact, 
most  of  them  don't  have  to  be  told. 

Q.  And  that  varies  also  in  whether  a  person  is 
a  blonde  or  a  brunette? 

A.  As  an  average  individual,  I  refer  to  an  av- 
erage brunette,  not  a  blonde. 

Q.     And  the  blondes  are  more  susceptible? 

A.  That  is  correct,  and  so  stated  in  the  instruc- 
tion sheet. 

Q.  It  would  take  less  rays  of  the  lamp  to  pro- 
duce a  corresponding  sun  burn  on  a  blonde  than 
on  a  brunette?  A.     Yes. 

Q.  And  your  instructions  are  based  on  the  av- 
erage brunette;  is  that  correct? 

A.     That  is  correct. 
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Q.  Now,  do  you  recognize  the  distinciion  be- 
tween a  sun  lamp  and  a  therapeutic  lamp? 

A.  I  have  read  the  distinction  that  is  given  as 
the  opinion  [89]  of  medical  authorities,  yes. 

Q.     And  is  that  your  opinion  also? 

A.     Probably  should  be. 

Q.     What  is  that  distinction? 

A.  That  lamps  which  produce  a  radiation  above 
2800  or  2900  angstrom  units  are  considered  sun 
lamps,  and  those  producing  radiation  shorter  than 
that  are  considered  therapeutic  lamps.  It  is  a  very 
arbitrary  method  of  standardization. 

Q.  That  is,  the  rays  of  the  sun  are  in  the  spectral 
range  of  more  than  2900  angstrom  units;  is  that 
correct  ?  A.     Yes. 

Q.  And  they  vary  from  that  up  to  about  how 
much,  would  you  say  ? 

A.  Roughly,  about, — I  believe  it  is  about  20,000 
angstrom  units. 

Q.  Well,  isn't  it  true  that  they  vary  generally 
from  2900  to  only  approximately  3130  angstrom 
units? 

A.     We  are  talking  about  ultra-violet? 

Q.     Yes,    the    ultra-violet    rays    of   the    sun. 

A.  The  ultra-violet  rays  of  the  sun  begin  at 
2900  and  go  continuously  clear  on  through  the 
whole  ultra-violet  range. 

Q.  Do  you  not  make  a  distinction  ])etween  the 
ultra-violet  spectrum  and  the  sun's  rays? 

A.    Yes. 

Q.     What  distinction?  [90] 
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A.  The  ultra-violet  is  only  about — from  4000 
angstrom  units,  which  is  the  upper  limit  of  the 
ultra-violet  region.  That  is  where  the  limit  of 
visible  light  is,  and  from  there  on  is  the  ultra- 
violet region,  and  the  ultra-violet  region  between 
4,000  and  3,200  is  apparently  negative  so  far  as 
actinic  or  chemical  effects  on  the  human  body  are 
concerned.  From  3200  to  2900  they  start  getting 
chemical  effects  from  the  ultra-violet  rays,  and  you 
continue  those  same  ultra-violet  effects  in  the 
shorter  regions.  It  does  not  make  any  difference 
whether  the  sun's  rays  stop  there  or  not.  That  has 
nothing  to  do  with  it. 

Q.  I  am  just  asking  if  you  know  there  is  a  dis- 
tinction so  far  as  the  sun's  rays  are  concerned. 

A.  There  is  a  distinction  only  in  so  far  as  the 
American  Medical  Association  has  said  there  is. 

Q.  I  believe  you  stated  that  was  your  opinion 
also  ? 

A.  No.  I  stated  the  distinction,  that  possibly 
there  should  be  a  distinction  between  lamps  of 
longer  wave  lengths,  and  those  producing  shorter 
wave  lengths.    I  think  that  is  all  right. 

Q.  That  is,  there  is  a  distinction  between  a  sim 
lamp  and  a  theraj^eutic  lamp? 

A.  Yes,  on  the  basis  of  that  definition,  and  the 
definition  is  probably  all  right. 

Q.  And  the  definition  you  refer  to  is  that  the 
ultra-violet  [91]  rays  of  the  sun  are  in  a  spectral 
range  from  2900  to  approximately  3200  angstrom 
units?  A.     Those  are  the  actinic  ravs. 
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Q.     The  actinic  rays? 

A.     The  chemically  acting  rays. 

Q.  And  there  are  some  other  rays  that  do  not 
have 

A.  There  are  other  ultra-violet  rays  that  have 
no  effect  on  the  human  body,  so  far  as  I  know. 

Q.  As  far  as  the  sun  is  concerned,  the  only 
rays  that  have  any  effect  are  between  2900  ang- 
strom units  and  approximately  3200? 

A.  No.  The  only  ultra-violet  rays  from  the  svm 
that  have  any  effect  on  the  body 

Q.     I  mean,  the  ultra-violet  rays.  A.     Yes. 

Q.  You  will  have  to  excuse  me  for  not  being  a 
technical  expert  along  this  line. 

A.     That  is  all  right. 

Q.  I  believe  you  state  in  your  literature  that 
your  lamps  are  therapeutic  lamps;  is  that  correct? 

A.  We  have  tried  to  do  that  all  the  time.  Once 
in  a  while  we  slipped  up  in  one  or  two  places,  but 
it  has  not  been  our  intention  to  classify  them  as 
a  sun  lamp  at  any  time. 

Q.  You  do  not  at  the  present  time  make  any 
claim  that  you  have  a  sun  lamp?  [92] 

A.  No,  not  a  bit ;  neither  verbal,  nor  written,  nor 
in  any  way. 

Q.  Would  you  know  what  the  standard  of  the 
American  Medical  Association  is  with  reference  to 
the  sun  lamp  ?  That  is,  what  kind  of  a  lamp  should 
be  classified  as  a  sun  lamp,  based  upon  the  time 
of  erythema  and  the  distance  at  which  the  lamp  is 
to  be  used? 
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A.  I  can't  give  you  that  exactly,  and  I  would 
rather  not. 

Q.    Yes. 

A.  I  have  the  information  in  my  files,  but  not  in 
my  mind. 

Q.  Now,  Mr.  Warren,  will  you  state  what  the 
reason,  if  any,  is  for  the  differentiation  between  a 
sun  lamp  and  a  therapeutic  lamp?  Why  is  there 
that  distinction  made,  do  you  know'? 

A.  The  reason  that  it  is  made  is,  I  think,  largely 
a  commercial  reason.  The  results  from  the  thera- 
peutic rays  shorter  than  sunlight,  or  the  therapeu- 
tic rays  larger  than  the  limits  of  the  sunlight  spec- 
trum are  more  or  less  the  same,  depending  on  the  in- 
tensity from  the  different  wave  lengths.  The  reason 
that  there  is  th-e  distinction,  and  the  reason  for 
the  distinction,  I  think,  is  so  that  certain  light 
sources  which  duplicate — not  duplicate,  because 
none  of  them  duplicate,  but  certain  light  sources 
that  have  the  highest  intensity  in  the  wave  lengths 
similar  to  the  bands  we  receive  from  sunlight  are 
ones  which  give — well,  they  just  more  nearly  resem- 
ble the  sunlight  than  the  lamps  [93]  producing 
shorter  waves.  There  is  no  reason  why  they  should 
not  be  called  sun  lamps.  There  is  no  reason  why 
the  lamps  producing  shorter  wave  lengths  cannot 
give  the  same  results  either. 

Q.  Well,  is  it  or  is  it  not  a  fact  that  the 
shorter  the  wave  lengths  the  less  time  it  takes  to 
produce  a  perceptible  erythema  of  the  skin? 
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A.     That  is  true. 

Q.  Would  it  be  true  that  a  sun  lamp  would  be 
less  severe  on  the  skin,  have  a  less  severe  action 
tlian  a  therapeutic  lamp? 

A.  No,  not  a  bit.  What  difference  does  it  make 
whether  it  takes  tw^o  minutes  or  it  takes  15  min- 
utes? 

Q.  It  would  take  a  longer  time  to  get  the  same 
result  from  a  sun  lamp,  is  that  right,  than  a  thera- 
peutic lamp?  A.     Yes. 

Q.  Isn't  it  true  that  the  minimum  time  in  which 
a  person  can  obtain  a  perceptible  erythema  from 
the  use  of  a  sun  lamp  would  be  an  hour? 

A.  That  is  what  the  American  Medical  Associ- 
ation thinks,  but  I  don't  have  to  agree  vdth  them. 

Q.     But  is  that  your  personal  opinion  ? 

A.    No. 

Q.     That  is  the  recognized  standard,  is  it  not  ? 

A.  That  is  what  they  have  tried  to  establish  as 
the  [94]  recognized  standard. 

Q.  And  anything  less  than  that  time  is  classi- 
fied as  a  therax)eutic  lamp  rather  than  a  sun  lamp? 

A.  No,  I  don't  think  so,  because  you  have  your 
Burdick  lamp,  which  is  classified  as  a  sun  lamp, 
and  you  can  get  a  perceptible  erythema  from  the 
Burdick  lamp,  or  from  the  G.E.  bulb  lamp  and  you 
will  have  quite  an  erythema  in  five  minutes.  And 
the  Hanovia  sun  lamp  produces  the  very  short  wave 
lengths  and  therapeutic  bands,  just  like  the  cold 
quartz,  and  will  give  you  a  perceptible  erythema  in 
one  to  two  miiuites. 


128  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Thomas  S.  Warren.) 

Q.  Are  your  lamj^s  designed  for  use  without  the 
supervision  of  a  physician? 

A.    We  believe  so,  yes. 

Q.  That  is,  they  are  designed  for  use  in  the  home 
by  the  average  individual,  without  having  any  par- 
ticular medical  training? 

A.     I  think  they  are  perfectly  so. 

Q.     And  you  recommend  them  for  that  use? 

A.     I  would  be  glad  to.  [95] 


DR.  SAMUEL  AYRES,  JR. 

was  thereupon  called  as  a  witness  for  the  Com- 
mission, and,  having  been  first  duly  sworn,  testified 
as  follows: 

Direct  Examination  [97] 

Q.    Will  you  state  your  name,  please? 

Trial  Examiner  Reardon:  Just  a  minute.  This 
witness  is  called  out  of  order,  the  cross  examina- 
tion of  the  previous  witness  having  been  deferred. 

Mr.  Lyon:     That  is  correct. 

Trial  Examiner  Reardon:  Now,  the  question  is 
your  name. 

The  Witness :     Samuel  Ayres,  Jr. 

By  Mr.  Lyon: 

Q.     Where  do  you  live.  Doctor  Ayres? 
A.     4657  El  Camino  Corto,  LaCanada. 
Q.     What  is  your  profession? 
A.     Physician. 
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Q.  Will  you  state  in  as  much  detail,  as  you  care 
to,  your  experience  and  education  as  a  physician? 

A.  A.B.,  University  of  Missouri,  1915;  M.D., 
Harvard  Medical  School  in  1919;  interneship,  Mas- 
sachusetts General  Hospital;  graduate  assistant  in 
dermatology,  six  months  at  the  Massachusetts  Gen- 
eral Hospital;  practiced  in  Los  Angeles,  limited 
to  diseases  of  the  skin,  since  October  1920. 

Q.  You  have  been  practicing  here  as  a  specialist 
in  skin  diseases  since  1920;  is  that  correct?  [98] 

A.     That  is  right. 

Q.  Now,  Doctor,  for  your  information,  the  prod- 
uct involved  in  this  case  is  known  as  a  Life  Lite 
Ijamp,  L-i-f-e  L-i-t-e,  the  trade  name,  and  is  a  cold 
quartz  type  of  lamp,  in  which  a  mercury  arc  is 
burned  in  quartz.  Are  you  familiar  with  that  type 
of  lamp  ?  A.     Yes. 

Q.  Will  you  state  what  experience,  if  any,  you 
have  had  with  the  use  of  such  a  lamp? 

A.  I  have  employed  a  lamp  of  that  type  in  my 
owTi  practice  for  a  period  of  approximately  eight 
or  ten  years,  or  about  as  long  as  that  particular  type 
of  lamp  has  been  manufactured.  I  have  forgotten 
the  exact  time  in  which  I  used  it  for  the  treatment 
of  certain  skin  diseases. 

Q.  Now,  for  your  further  information,  it  has 
been  testified  that  the  res])ondent  com])any  produces 
and  sells  two  general  ty])es  of  lamps;  one,  a  hand 
lamp,  and  the  other  a  stand  lamp,  and  I  show  you 
the  directions  for  the  use  of  one  type  of  hand  lamp 
which  is  in  evidence  as  Commission's  Exhibit  1,  and 
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ask  you  to  base  your  testimony  on  the  assumption 

that  the  lamp  is  used  under  those  directions. 

Mr.  Tolin:  Do  you  mind  if  I  read  over  your 
shoulder,  Doctor  *? 

The  Witness:  Not  at  all.  Now,  what  was  your 
question?  [99] 

Trial  Examiner  Reardon:    Read  it,  please. 
(The  question  was  read  by  the  reporter.) 

By  Mr.  Lyon : 

Q.  That  was  simply  a  remark  to  the  effect  that 
those  are  the  directions  for  the  use  of  this  particular 
lamp.  A.     Yes. 

Q.  And  the  directions  for  the  use  of  the  stand 
lamps  are  similar,  with  the  exception  of  the  distance 
from  the  body  at  which  they  are  to  be  used,  and  the 
directions  are  20  to  24  inches  in  the  case  of  the  stand 
lamp,  and  one  inch  from  the  body  in  the  case  of  the 
hand  lamp.  Assume  also  for  your  testimony.  Doc- 
tor, that  the  wave  lengths  of  the  ultra-violet  rays 
produced  by  this  lamp  are  as  follows :  2540  angstrom 
units  comprise  89.2  per  cent  of  the  spectral  range  of 
the  lamp;  2960  to  3020  angstrom  units,  .6  per  cent; 
3132  angstrom  units,  1.8  per  cent;  3660  angstrom 
units,  1.5  per  cent;  visible  light  and  heat,  6.9  per 
cent. 

Now,  having  those  various  facts  in  mind,  what 
would  you  say  would  be  the  effect  of  such  a  lamp, 
used  as  directed,  upon  the  skin  of  the  average  in- 
dividual ? 

A.  Oh,  I  think  as  the  increase  of  the  time  ele- 
ment came  into  play,  there  would  probably  be  a  cer- 
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tain  degree  of  redness  of  the  skin.  I  would  say  that 
l)robably  would  depend  on  how  long  the  lamp  was 
held  at  any  one  particular  point. 

Q.  I  might  say  that  the  directions  call  for  the 
moving  of  [100]  the  lamp  over  the  skin  in  a  con- 
tinuous movement. 

A.     For  one  to  two  minutes. 

Q.  Yes,  for  not  more  than  six  minutes  at  any 
one  particular  time. 

A.  Yes.  There  might  be  perhaps  a  very  slight 
redness.  It  would  depend  somewhat  upon  the  sensi- 
tivity of  the  skin,  but  I  w^ould  estimate  to  start  with 
that  a  time  of  one  to  two  minutes,  moving  the  lamp 
continuously  over  the  chest  and  abdomen,  might  be 
enough  to  produce  a  very  faint  pink  color. 

Q.  Would  you  say  that  such  a  lamp  would  be.  a 
sun  lamp  or  a  therapeutic  lamp? 

A.     I  would  say  it  would  be  a  therapeutic  lamp. 

Q.     And  for  what  reason  ? 

A.  Well,  because  it  doesn't  contain  the  full  spec- 
tral range  that  the  sunlight,  the  natural  sunlight 
would  produce. 

Q.     And  what  is  the  spectral  range  of  the  sun  ? 

A.  I  don't  recall  the  full  spectral  range,  but  it 
has  a  much — includes  many  more  of  the  longer  wave 
lengths  than  this  general  type  of  lamp  would  give. 

Q.  Are  the  shorter  wave  lengths  harsher  in  their 
effect  on  the  skin  than  the  longer  wave  lengths'? 

A.  Yes,  the  shorter  wave  lengths  produce  the 
redness  or  erythema,  and  w^th  that  type  of  lamp 
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you  don't  get,  as  a  rule,  the  tanning  that  you  get 
with  the  full  spectrum  as  [101]  given  by  the  sun. 

[102] 

Q.  What  experience  have  you  had  in  the  general 
field  of  medicine  ? 

A.  My  work  was  entirely  limited  to  skin  diseases, 
other  than  my  training  period. 

Q.  All  right.  I  will  withdraw  that  question. 
Would  you  say  that  such  a  lamp  would  give  benefits 
to  the  skin  and  to  the  general  health  of  the  indivi- 
dual, comparable  to  that  given  by  general  sunlight? 

Mr.  Tolin:  Objected  to  on  the  same  ground  as 
the  last  question. 

By  Mr.  Lyon : 

Q.  I  will  confine  the  question,  first,  to  the  bene- 
fits to  the  skin. 

A.     No,  I  don't  think  it  would. 

Q.  In  your  opinion,  would  it  give  a  benefit  to 
the  general  health  of  the  individual,  comparable  to 
that  given  by  natural  sunlight  ? 

Mr.  Tolin:  That  is  objected  to  on  the  ground 
that  the  witness  has  testified  that  his  practice  is 
limited  and  [104]  has  been  limited  since  his  training 
period  to  dermatology,  which  is  a  specialty  and  does 
not  concern  the  general  health  of  the  subject.  Hence, 
he  has  shown  himself  not  to  be  qualified  to  express 
an  opinion  upon  the  effect  of  this  light  upon  gen- 
eral health. 

Trial  Examiner  Reardon:     Off  the  record. 
(There  was  a  discussion  off  the  record.) 
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Trial  Examiner  Rearclon:  I  will  overrule  the  ob- 
jection. 

Mr.  Tolin:  Then  I  will  object  to  it  on  the  ground 
that  it  does  not  appear  that  the  witness  has  ever 
used  or  studied  ultra-violet  light  with  respect  to  the 
general  practice  of  medicine.  He  has  testified  that 
lights  of  this  kind  came  to  his  attention  when  they 
first  came  out  some  eight  or  ten  years  ago,  that  he 
took  an  M.D.  degree  at  Harvard  in  1919,  which 
would  have  been  prior  to  that  date,  and  that  in  his 
entire  practice  he  has  been  limited  to  dermatology, 
and  hence  that  the  advent  of  this  product,  within 
his  own  testimony,  has  come  about  since  he  has  had 
study  or  instruction  or  practice  in  the  field  of  gen- 
eral therapy. 

Trial  Examiner  Reardon:  Well,  he  has  testified 
to  his  familiarity  with  the  appliance  in  question,  and 
I  will  overrule  the  objection. 

You  may  answer.  [105] 

Mr.  Lyon:  Will  you  read  the  last  question  again, 
please  ? 

(The  question  was  read  by  the  reporter.) 

The  Witness:  From  direct  personal  observation, 
I  am  not  able  to  answer  the  question,  but  from  gen- 
e]'al  impression  and  from  literature,  1  would  say 
that  it  probably  has  not  the  same  effect  that  you 
would  get  from  the  sunlight,  in  particular,  that  you 
lack  the  tanning  procedure,  and  that  is  considered 
to  be  intimately  connected  with  certain  of  the  bene- 
fits of  the  natural  sun. 

Mr.  Tolin :     I  move  to  strike  the  answ^er  upon  the 
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ground  that  by  the  witness'  testimony  it  is  based 

upon  hearsay  and  speculation. 

Mr.  Lyon :  It  is  based  on  his  general  knowledge, 
I  understand. 

Trial  Examiner  Reardon :  I  think  on  his  qualifi- 
cations, I  will  have  to  deny  the  motion. 

By  Mr.  Lyon : 

Q.  Would  you  say  that  such  a  device  would  have 
any  therapeutic  value  to  the  doctor  1 

A.     Yes,  I  think  a  very  definite  one. 

Q.  What  would  be  the  therapeutic  value  of  such 
a  device? 

A.  This  particular  type  of  a  lamp  I  think  is  use- 
ful in  the  treatment  of  several  skin  diseases.  I 
think  it  has  a  very  limited  field  of  usefulness,  but  I 
think  it  is  parti-  [106]  cularly  beneficial  where  one 
desires  to  secure  a  prompt  erythema  without  peel- 
ing, such,  for  instance,  as  in  the  treatment  of  alope- 
cia areata  or  pityriasis  rosea,  and  perhaps  some 
masses  of  psoriasis. 

I  think  it  is  useful  and  could  be  used  in  certain 
types  of  superficial  eruptions  due  to  bacteria,  but  I 
don't  believe  the  light  by  itself  is  likely  to  produce 
a  cure  in  conditions  like  psoriasis  or  eczema  or  ath- 
lete's  foot,  or  things  of  that  sort. 

Q.  So  far  as  its  bactericidal  action  is  concerned, 
what  would  that  be  confined  to,  if  anything  ? 

A.     Chiefly 

Q.     To  what? 

A.  Chiefly,  staphylococcus,  and  that  t.^T^e  of  bac- 
teria which  is  risi'ht  at  the  very  surface  of  the  skin. 
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Q.     To  surface  bacteria? 

A.     Surface  bacteria,  yes. 

Q.  In  your  opinion,  would  it  be  of  any  value  in 
the  treatment  of  chronic  skin  infections  ? 

A.  I  think  it  again  has  a  limited  field  of  useful- 
ness in  such  chronic — you  say  "skin  infe(^tions"  or 
"affections"? 

Q.     Infections. 

A.  Infections.  I  don't  know  of  any  chronic  skin 
condition  which  would  be  improved  by  it  or  bene- 
fited by  it  other  than  perhaps  a  stimulating  effect, 
such  as  perhaps  in  the  [107]  case  of  a  chronic  ulcer, 
but  I  doubt  very  much  if  the  light  by  itself  would 
be  sufficient  to  bring  about  a  cure  in  even  such  a 
condition.  It  might  be  of  some  value  in  stimulating 
granulation  tissue. 

Q.  What  would  you  say  as  to  its  value  in  cases  of 
ringworm?  [108] 

A.  I  think  its  value  in  ringworm  would  be  very 
little,  personally.  Ringworm  is  a  fungus  infection 
and  forms  spores,  and  those  spores  are  very  resist- 
ant to  therapeutic  measures.  They  may  remain  alive 
even  exposed  to  just  sunlight  for  long  periods  of 
time,  and,  for  instance,  an  infection,  a  ringworm  in- 
fection, between  the  toes  like  athlete's  foot,  well,  it 
would  not  be  possible  for  the  light  to  strike  the  areas 
adequately,  on  account  of  their  position,  to  exert 
much  of  a  therapeutic  effect. 

Q.  What  would  be  your  opinion  as  to  the  use- 
fulness of  such  a  device  in  the  treatment  of  athlete's 
foot? 


136  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Dr.  Samuel  Ayres,  Jr.) 

A.  I  don't  think  it  would  be.  It  is  not  a  proper 
means  of  treating  athlete 's  foot. 

Q.     Do  you  think  it  would  be  of  any  value  at  all  ? 

A.     I  doubt  it.  [109] 

Q.  Would  such  a  device  be  of  any  value  in  the 
treatment  of  acne  ? 

A.  I  think  it  would  be  of  very  little  value  in  the 
treatment  of  acne.  Acne  is  a  condition  that  comes 
on  during  adolescence,  due  to  an  over  activity  of  the 
oil  glands  and  the  formation  of  blackheads,  and  that 
is  the  basis  for  the  blebs,  the  pustules,  and  pimples, 
which  are  due  to  bacteria  that  will  grow  in  such  a 
skin  that  would  not  grow  in  a  clear  skin,  and,  there- 
fore, the  use  of  a  light  on  this  sort  of  skin  could  not 
do  any  more  than  produce  a  peeling  and  a  tempo- 
rary stimulating  effect,  but  it  would  not  in  any  way 
change  the  underlying  condition  of  the  skin,  that 
is,  the  formation  of  the  blackheads  and  the  oiliness. 

I  would  say  its  effect  in  acne  would  be  very  small. 
It  is  sometimes  used  as  a  supplement  to  other  forms 
of  treatment,  where  a  person,  for  instance,  has  had 
the  proper  amount  of  x-ray  and  if  there  happens  to 
be  some  acne  still  left,  an  ultra-violet  light  is  some- 
times added,  but  it  is  not  the  method  of  choice.  And 
of  the  types  of  ultra-violet  light,  [110]  I  personally 
have  seen  better  results  from  the  other  types  of 
quartz  lamp,  which  give  the  longer  wave  lengths. 

Q.     You  mean  by  that  the  so-called  hot  quartz? 

A.  Yes,  with  the  tanning.  I  think  you  get  a 
little  better  effect  on  acne  when  you  use  that  type. 
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Q.  How  about  eczema?  Would  it  be  of  any  value 
in  the  treatment  of  that  ? 

A.  It  may  be  of  some  temporary  vahie  in  eczema, 
although  I  don't  think  it  is  of  sufficient  value  to 
effect  a  cure  from  it.  Eczema  is  simply  a  symptom 
of  a  disease  of  the  skin,  just  like  a  headache  is  the 
symptom  of  other  ailments  of  the  body,  and  eczema 
can  be  due  to  so  many  different  causes  that  without 
finding  out  the  underlying  cause,  it  is  perfectly 
futile  to  try  to  treat  it. 

In  other  words,  you  can  have  eczema  due  to  ex- 
ternal causes,  from  soaj:)  that  peo})le  use  in  washing 
dishes,  and  things  of  that  sort,  from  which  they  get 
a  chemical  condition,  and  eczema  may  be  due  to  food 
sensitization.  There  are  many,  many  things  that  can 
cause  the  symptom  we  call  eczema,  and  without  find- 
ing out  what  is  underlying  the  condition,  it  would 
be  perfectly  futile  to  try  to  treat  it  with  any  meas- 
ures such  as  this.  The  most  it  can  do  would  be  to 
give  a  certain  degree  of  temporary  relief,  although 
personally  I  haven't  found  that  its  value  is  enough 
to  employ  the  lamp  in  that  condition  myself.  [Ill] 

Q.  In  your  opinion,  it  would  be  necessary  or  ad- 
visable for  a  person  having  eczema  to  obtain  a  diag- 
nosis and  treatment  by  a  qualified  y)hysician? 

A.  I  think  it  certainly  would,  in  order  to  expect 
any  definite  results. 

Q.     I  believe  you  mentioned  psoriasis  a  while  a.^'o. 

A.     Yes. 

Q.  What  exactly  is  the  value,  if  any,  of  such  a 
device  in  the  treatment  of  psoriasis? 
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A.  Well,  psoriasis  is  another  skin  condition,  the 
cause  of  which  is  entirely  unknown.  It  is  charac- 
terized by  reddish  thickened  patches  that  occur  on 
various  parts  of  the  body,  covered  with  a  heavy 
scale.  Sometimes  psoriasis  will  come  out  rather 
acutely,  come  out  rapidly  over  various  parts  of  the 
body,  and  an  acute  case  of  psoriasis  would  be  def- 
initely aggravated  by  using  ultra-violet  light  suf- 
ficient to  produce  an  erythema. 

On  the  other  hand,  chronic  psoriasis,  where  there 
are  long  standing  thickened  patches  could  be  def- 
initely benefited  by  ultra-violet  light  of  either  type, 
although  again  I  feel  the  hot  quartz  is  preferable. 

Q.  In  your  opinion,  would  the  average  lay  in- 
dividual be  able  to  diagnose  his  own  particular  con- 
dition of  psoriasis,  so  as  to  enable  him  to  use  such 
a  device  with  effectiveness  ? 

A.  I  don't  think  he  would  be  able  to  diagnose  it 
himself,  [112]  unless  he  had  been  told  by  some  phy- 
sician that  he  had  psoriasis. 

Q.  And  it  would  be  necessary  to  use  a  lamp  un- 
der the  supervision  of  a  physican  in  such  a  case? 

A.     I  would  believe  it  should  be.  [113] 

Q.  Would  such  a  device  as  the  respondent's 
product  be  of  any  value  in  the  treatment  of  sores 
and  ulcers? 

A.  Yes,  it  might  be  of  some  value  in  the  treat- 
ment of  certain  chronic  ulcers,  by  way  of  stimulat- 
ing cicatrization,  but  again  one  would  have  to  know 
what  the  ulcer  was  caused  by.  You  could  have  an 
ulcer  due  to  syphilis  and  no  amount  of  light  would 
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do  it  any  good.     Or  you  may  have  an  ulcer  due  to 

cancer  and  the  use  of  the  light  might  even  aggravate 

it. 

Q.  It  would  be  necessary  to  have  the  diagnosis  of 
a  physician  in  all  of  these  cases  ? 

A.     Very  definitely. 

Q.  What  would  you  say  as  to  the  value  of  such 
a  device  in  the  treatment  of  bacterial  skin  diseases? 

A.  Probably  of  slight  benefit.  I  think  that  ques- 
tion has  been  answered  already.  Probably  of  slight 
benefit,  as  in  [114]  impetigo,  and  in  other  ways. 

Q.     In  bacterial  infections'? 

A.  Provided  it  is  supplemented  by  such  action  as 
opening  the  pustules  and  removing  crusts,  and  that 
sort  of  thing,  and  with  the  use  of  i)roj)er  local 
medication  in  between  the  light  treatments.  In 
other  words,  I  vvoidd  not  for  a  minute  depend  on 
the  use  of  a  lamp  for  the  sole  treatment  of  the 
thing. 

Q.  What  are  the  generally  recognized  causes  of 
skin  diseases.  Doctor? 

A.  They  are  just  as  varied  as  the  causes  of  dis- 
ease in  general.  Skin  diseases  can  be  caused  by  ex- 
ternal infection  of  bacteria,  external  infection  of 
fungus  or  ringworm,  external  infection  of  animal 
parasites,  like  scabies ;  internal  f ection  with  bacteria, 
such  as  shingles  or  tuberculosis ;  external  sensitivity 
to  contact  with  dyes  in  clothing,  and  through  con- 
tact with  things  that  a  person  handles  in  the  course 
of  his  work;  internal  factors,  such  as  sensitivity  to 
certain  foods  or  pollens;  disturbances  of  metabo- 
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lism,  and  a  whole  host  of  skin  diseases,  the  causes  of 

which  are  entirely  unknown. 

Q.  Are  many  of  those  germs  or  organisms  or 
bacteria  found  on  the  surface  of  the  skin  or  beneath 
the  outer  surface  of  the  skin  ? 

A.  Well,  I  don't  know  that  I  could  say  "most." 
In  the  [115]  diseases  of  the  skin  that  are  due  to 
bacteria,  about  the  only  one  in  which  it  is  found 
right  on  the  surface  is  impetigo.  In  most  of  the 
others  the  infection  lies  deeper;  as  in  barber's  itch, 
it  is  in  the  hair  follicle  and  it  burrows  its  way  deep 
into  the  hair  follicle. 

Q.  In  the  case  of  those  infections  which  are 
deeper  and  below  the  surface  of  the  skin,  what  is 
your  opinion  as  to  the  value  of  such  a  device? 

A.  I  don't  think  it  would  have  any  particular 
value,  because  most  of  the  rays  of  the  light  are  fil- 
tered out  by  the  upper  skin  layers. 

Q.  Would  you  say  that  such  a  device  would 
stimulate  the  tissues  of  the  skin? 

A.  Under  certain  conditions  it  might  stimulate 
the  tissues.  It  depends  on  what  you  mean  by 
' '  stimulate. ' ' 

For  instance,  it  might  have  this  effect  on  some 
ulcerations.  It  might  stimulate  the  formation  of 
new  granulation  tissues. 

In  the  case  of  acne,  especially  at  the  conclusion 
of  a  series  of  x-ray  treatments,  if  there  might  be  a 
few  remnants  left  over,  enough  of  this  light  to  cause 
vigorous  peeling  might  produce  a  slight  benefit,  but 
I  don't  think  that  it  would  do  more  than  that. 
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As  to  stimulating,  I  don't  think  you  get  any  great 
deal  of  stimulation — I  will  put  it  this  way:  The 
effect  [116]  of  producing  the  redness  means  that  the 
blood  vessels  are  dilated,  and  there  might  perhaps 
he  some  degree  of  stimulation  in  that  regard,  but  I 
don't  think  that  it  would  have  any  lasting  effect  or 
be  of  any  particular  value  in  the  conditions  that 
have  been  mentioned,  other  than  in  stimulating  new 
granulation  in  ulcers,  i)erliaps. 

Q.  Would  you  say  the  use  of  such  a  device  would 
build  up  resistance  in  the  body  against  disease? 

A.  I  think  that  is  a  very  difficult  question  to 
prove  one  way  or  the  other.  I  think  it  would  be 
very  difficult  to  prove  that,  and  from  the  best  opin- 
ions that  I  have  been  able  to  find,  those  resistances 
are  more  apt  to  be  built  up  under  conditions  of 
radiation  simulating  the  natural  simlight,  where 
there  are  more  of  the  longer  waA^e  lengths  ])r()duc- 
ing  tanning. 

Q.  In  your  oi)inion,  would  it  produce  any  chemi- 
cal reaction  in  the  body,  so  far  as  the  blood  is  con- 
cerned ? 

A.  Well,  it  might  i)erhaps  improve  the  calcium 
metabolism  to  some  degree,  I  wouldn't  want  to  say 
how  much. 

Q.  Would  you  say  that  it  would  make  an  im- 
provement in  the  metabolism? 

A.  I  wouldn't  be  willing  to  say.  I  don't  know 
just  how  much  benefit  you  could  got  from  it.  I 
thing  it  is  unquestionably  proven  that  natural  sun- 
light  does  have  a  generally  stimulating  effect  on 
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metabolism,  improves  the  [117]  calcium  accelera- 
tion, perhaps  improves  the  appetite  and  affects  the 
general  well-being  of  the  body,  but  I  don't  believe 
that  you  could  expect  to  get  the  same  effect  from 
this  type  of  radiation. 

Q.  In  your  opinion,  would  it  aid  in  overcoming 
a  deficiency  of  the  white  or  red  corpuscles'? 

A.  I  couldn't  answer  that.  I  wouldn't  know 
whether  it  would  or  not. 

Q.  In  your  opinion,  would  it  produce  a  tonic 
effect  on  the  blood? 

A.  That  is  too  vague  a  question.  I  don't  know 
what  that  would  be. 

Q.     That  is  not  a  medically  recognized  term? 

A.     No. 

Q.  In  your  opinion,  would  it  stimulate  the  en- 
docrine glands? 

A.     I  don't  see  how  it  could,  particularly. 

Q.  In  your  opinion,  would  it  quiet  and  soothe 
the  nerves  or  the  nerve  endings  in  the  skin? 

A.  Possibly  to  a  very  slight  extent,  but  again 
I  don't  think — it  is  such  a  vague  term  that  if  you 
mean  would  it  allay  itching  or  would  it  allay  pain, 
I  doubt  very  much  if  you  w^ould  get  a  very  great 
effect  from  it.  In  fact,  there  are  some  conditions 
in  which  the  itching  might  be  made  much  more  in- 
tense. For  instance,  you  take  a  condition  like  hives 
or  urticaria  and  expose  it  to  ultra-violet  light,  and 
I  would  [118]  anticipate  that  you  would  get  an  in- 
craese  in  itching  rather  than  a  lessening  of  the 
itching. 
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Q.  Would  you  say  that  such  a  device  would  act 
as  an  anti-acid  or  have  an  equalizing  effect  upon  the 
body? 

A.  I  liave  never  heard  of  any  such  effect  from 
it.  [119] 

Q.  How  about  sores?  I  think  we  coupled  sores 
and  ulcers.  Is  that  a  proper  coui)ling,  or  should 
they  be  distinguished? 

A.  I  think  they  should  be  distinguished,  because 
a  sore  is  a  very  general  term.  A  boil  would  be  a 
sore,  but  it  certainly  is  not  an  ulcer. 

Q.  Would  such  a  device  be  of  any  assistance  in 
the  treatment  of  sores? 

A.  I  don't  think  it  would  be  of  very  much  value 
in  the  treatment  of  sores,  no,  in  using  the  term 
in  its  general  scope. 

Trial  Examiner  Reardon:  Using  it  with  refer- 
ence to  boils?  [120] 

The  Witness:  No,  I  don't  think  it  would  be  of 
any  particular  value. 

By  Mr.  Lyon: 

Q.  Would  you  say  that  such  a  device  would 
heal  most  skin  diseases? 

A.  No,  I  don't  think  it  would  heal  most  skin 
diseases.  It  would  heal  a  very  small  number  of 
them. 

Q.  And  the  same  answer  would  be  true  also  with 
reference  to  healing  most  skin  diseases  safely, 
quickly  and  easily? 

A.     Why,  I  doubt  if  it  would  heal  hardly  any 
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skin  diseases.     I  think  it  might  be  of  benefit  in  a 
certain  few,  but  as  to  actually  healing,  I  doubt  if 
it  would  heal  very  many. 

Q.  What  would  those  certain  few  conditions  be 
that  it  would  assist  in  healing? 

A.  The  few  skin  diseases  in  which,  in  mj  exper- 
ience, this  type  of  radiation  would  be  of  some  value 
would  be  in  alopecia  areata 

Trial  Examiner  Reardon:  What  is  that  in  plain 
English,  Doctor? 

The  Witness:  That  is  a  type  of  baldness,  in 
which  the  hair  comes  out  in  spots. 

Trial  Examiner  Reardon :  It  knew  what  it  was, 
but  I  wanted  the  record  to  show  it. 

The  Witness:  The  cause  isn't  definitely  known 
and  sometimes  the  patches  heal  of  their  own  accord, 
but  there  are  [121]  certain  cases  in  which  the  con- 
dition is  prolonged,  and  vigorous  stimulation,  such 
as  you  could  produce  by  a  redness  and  peeling  from 
such  a  lamp,  would  be  of  value,  but  you  could  get 
the  same  effect  by  painting  it  with  iodine  or  cer- 
tain other  things. 

Another  is  pityriasis  rosea.  That  is  another  con- 
dition characterized  by  red  spots  that  occur  on  the 
skin.  The  cause  is  not  known.  The  disease  itself 
is  limited  anj'^^ay  and  if  left  to  its  own  devices,  it 
would  heal  up  in  about  four  to  six  weeks.  With 
the  use  of  this  particular  radiation,  over  the  entrie 
body,  with  a  sufficient  dosage  to  make  the  skin 
definitely  red  and  peel,  the  disease  would  respond 
in  probably  two  weeks.     That  is  the  one  disease  in 
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which  I  feel  it  would  be  of  value,  and  that  is  pity- 
riasis rosea. 

And  in  the  case  of  psoriasis,  it  is  of  some  value, 
along  with  other  measures,  provided  you  are  not 
developing  an  acute  attack,  because  in  acute  cases 
it  would  be  apt  to  aggravate  rather  than  benefit 
it. 

Then,  as  mentioned  before,  in  certain  types  of 
chronic  ulcers,  provided  they  are  not  due  to  syphi- 
lis, they  might  be  benetited  by  properly  supervised 
and  administered  stimulating  doses. 

And  acne  in  a  minority  of  cases  would  be  some- 
what benefited  by  a  sufficient  dose  to  cause  red- 
ness and  peeling,  but  I  don't  think  the  effect  is  as 
satisfactory  as  one  could  [122]  get  from  the  natural 
sunlight  down  at  the  beach  in  the  summertime,  and 
it  would  not  in  any  way  remove  the  underlying 
cause  of  acne,  which  is  a  disturbed  function  of  the 
oil  glands. 

Mr.  Lyon:  I  think  that  will  be  all.  You  may 
cross  examine. 

Cross  Examination 
By  Mr.  Tolin: 

Q.  Doctor,  isn't  it  your  opinion  that  all  disease 
is  proi")erly  a  subject  for  treatment  by  a  physician 
rather  than  home  treatment  % 

A.  I  think  that  is  correct.  I  would  say  supervi- 
sion. 

Q.  Now,  have  you  examined  the  particular  light 
product  that  is  in  issue  now  l^efore  the  Commis- 
sion? 
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A.     I  have  not  examined  the  apparatus,  no.  [123] 

Q.  Now,  how  long  have  you  used  ultra-violet 
light  in  your  professional  work'? 

A.  I  have  used  ultra-violet  light  as  long  as  I 
have  been  in  practice,  which  is  about  20  years. 

Q.  This  particular  type,  that  is,  light  that  comes 
from  a  device  emanating  2537  angstrom  units'? 

A.     You  mean  this  cold  quartz  type  of  light? 

Q.     Yes. 

A.  Since  about  the  time  it  was  first  introduced, 
which  I  think  was  about  eight  or  ten  years  ago.  I 
don't  recall  exactly. 

Q.  When  you  say  "cold  quartz  light",  do  you 
mean  ultra-violet  light  of  approximately  2537  ang- 
strom units?  A.     Yes. 

Q.     All  cold  quartz  light  is  about  of  that  unit? 

A.     I  think  that  is  about  correct. 

Q.  Your  practice  has  been  generally  in  the  field 
of  treatment  of  skin  disorders,  has  it  not? 

A.     Yes.  [125] 

Q.  Don't  you  feel.  Doctor,  that  a  person  who 
was  not  experiencing  any  particular  skin  disorder, 
but  who  would  have  used  a  light  of  this  type  habitu- 
ally, say,  once  a  week  or  so  for  a  considerable  period 
of  time,  would  be  less  apt  to  develop  a  skin  dis- 
order than  one  who  did  not  subject  his  skin  to  such 
treatment  ? 

A.  No,  I  don't  think  that  is  true,  and  I  think 
certain  type  of  skins  using  such  a  light  over  an  in- 
definite period  of  time  might  develop  certain  harm- 
ful effects. 
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Q.  You  mean  i)i'incipally,  don't  you,  that  if  a 
person  bad  a  skin  disease  of  a  certain  type  and  it 
was  in  a  latent  state,  that  it  might  be  brought  into 
an  active  state  by  the  use  of  light"? 

A.  Partly  that,  and  also  the  fact  that  individuals 
who  are  of  fair  skins  and  are  exposed  to  a  good 
deal  of  actinic  rays  might  get  or  are  prone  to  de- 
velop rough  patches  or  scaley  patches  on  their  skin, 
which  we  call  senile  keratoses  and  epitheliomas. 
That  results  too  from  undue  exposure  to  natural 
sunlight  in  people  who  are  unable  to  tan.  I  don't 
think  this  lamp  has  been  on  the  market  long  enough 
to  say  that  if  a  person  used  this  lamp  for  ql  long 
period  that  that  would  result,  but  all  theoretical 
signs  of  the  characteristics  of  the  apparatus,  which 
seem  to  depend  on  erythema  and  which  is  best  in 
people  who  normally  tan  or  in  dark  skinned  people, 
I  would  assume  this  sort  of  a  device  used  over  a 
prolonged  period  might  [126]  perhaps  bring  about 
undesirable  effects  over  a  period  of  years. 

Q.     Doctor,  have  you  ever  known  it  to  do  so? 

A.  No,  because  the  lamp  has  not  been  in  use 
long  enough. 

Q.     It  has  been  in  use  for  nine  or  ten  years? 

A.  It  still  isn't  long  enough,  and  its  widespread 
use  in  the  home  isn't  very  extensive.  I  am  just 
citing  that  as  a  possibility.  I  think  we  know  very 
definitely  that  fair  skinned  people  who  go  to  the 
beach  and  who  are  light  sensitive  will  develop  this 
rough  dry  skin  and  get  these  characteristics  which 
I  have  recited,  and  which   might   degenerate  into 
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cancer;  that  is,  people  who  can't  tan,  and  that  i^ 

due  to  the  ultra-violet  radiation. 

Obviously,  this  light  doesn't  provoke  tanning,  and 
it  is  desirable  when  you  produce  erythema  and  peel- 
ing, and  it  is  just  conceivable  that  such  an  effect 
might  take  place. 

I  think  for  that  reason  it  is  not  a  desirable  thing 
to  turn  loose  on  the  public. 

Q.  You  are  indulging  in  speculation  there,  Doc- 
tor, aren't  you? 

A.  That  is  what  it  is.  I  am  drawing  deductions 
from  known  facts,  however. 

Q.  However,  in  your  earlier  testimony  you  have 
told  us  that  the  radiation  of  this  light  is  not  com- 
parable to  natural  sunlight,  haven't  you'? 

A.     That  is  correct.  [127] 

Q.  And  now  you  are  drawing  a  parallel  between 
a  condition  which  developed  on  persons  exposing 
themselves  to  sunlight,  to  natural  sunlight  for  long 
periods  of  time  and  being  persons  who  do  not  pig- 
ment well,  aren't  you? 

A.  Well,  merely  the  fact  that  natural  sunlight 
provokes  tanning,  and  the  tanning  prevents  injury 
by  the  shorter  wave  lengths.  Negroes  and  dark 
skinned  do  not  show  this  injury  from  the  short 
wave  lengths.  People  with  fair  skins,  who  can't 
tan,  show  the  injury,  and  it  is  probably  due  to  the 
short  wave  lengths,  and  the  short  wave  lengths  pre- 
dominate in  this  type  of  radiation. 

Q.  Well,  the  tanning  is  a  definite  reaction  of 
the  skin?  A.     That  is  right. 
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Q.  And  tanning  does  occur  with  natural  sun- 
light ?  A.     Yes. 

Q.  And  natural  sunlight  does  not  contain  rays 
of  the  length  that  emanate  from  this  type  of  light, 
does  if? 

A.  I  think  it  contains  wave  lengths  of  all 
lengths.  I  think  that  a  certain  amount  of  this  ra- 
diation that  is  contained  in  natural  sunlight  is 
present,  but  the  amount  in  proportion  to  the  total 
radiation  is  relatively  small. 

Q.  Is  it  so  small  that  it  has  never  been  measured, 
according  to  any  of  the  tables  or  charts  in  authori- 
tative works'?  A.     I  don't  know. 

Q.  Can  you  cite  us  to  any  authority  which  does 
say  that  [128]  radiation  in  the  wave  lengths  that 
come  from  this  tyi3e  of  light,  cold  quartz,  do  exist 
in  natural  sunlight? 

A.  I  think  that  would  be  a  question  for  a  phy- 
sicist to  answer. 

Q.  Then  that  is  something  about  which  you  are 
merely  speculating,  so  far  as  your  testimony  here 
is  concerned?  A.     That  is  right. 

Q.  You  don't  know,  do  you,  whether  cold  quartz 
light  will  cause  any  activation  of  vitamin  D  in  the 
human  body? 

Mr.  Lyon:  I  object  to  that  inasmuch  as  it  was 
not  covered  by  the  direct  examination,  and  is  not 
proper  cross  examination. 

Trial  Examiner  Reardon :  I  overrule  the  ob- 
jection. 

The     AVitness:     I     can't    tell    you     how    much 
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activation  the  cold  quartz  will  produce  of  vitamin 
D,  I  don't  think  there  is  any  question  that  it  pro- 
duces some,  but  I  don't  know  what  the  amount 
would  be  compared  to  what  one  would  get  from  the 
natural  sunlight.  I  don't  think  it  would  be  so 
much. 

By  Mr.  Tolin: 

Q.  Of  course,  in  this  matter  we  are  not  saying 
that  this  light  is  a  miniature  sun,  in  any  way,  but 
you  are  aware  that  it  does  produce  some  vitamin 
D  activation? 

A.  I  am  not  aware  of  it.  I  have  understood 
that  it  does.     That  is  my  impression.  [129] 

Q.  And  you  have  gained  that  impression  from 
the  standard  treatises  and  publications  that  are  of 
good  repute  within  the  medical  profession,  haven't 
you?  A.     Yes.  [130] 

Q.  In  answering  a  question  about  the  harshness 
of  short  rays,  as  compared  to  long  rays,  you  said 
that — I  think  you  did,  and  if  you  didn't,  correct 
me— that  redness  was  caused  by  the  short  rays,  but 
is  it  not  true  that  redness  is  also  caused  by  the  long 
rays  from  hot  quartz,  and  by  [134]  sunlight  as  well  ? 

A.  It  certainly  is.  The  redness  may  be  caused 
by  heat  also,  for  that  matter,  but  the  type  of  red- 
ness that  comes  on  within  a  few  hours  and  lasts 
for  a  period  of  several  days  is  usually  due  to  the 
shorter  waves,  and  in  this  particular  type  of  cold 
quartz  there  is  a  higher  proportion  of  those  short 
waves  which  produce  the  redness  and  which  do  not 
cause  the  tanning.     The  tanning  is  produced  by 
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the   longer  waves,   and   which,   naturally,    the   hot 

quartz  also  can  do,  hoth  in  the  shorter  and  longer 

waves. 

Q.  Generally  speaking,  is  erythema  considered 
beneficial  to  the  human  body, — mild  erythema? 

A.  I  think  it  depends  on  the  type  of  skin  you 
are  dealing  with.  I  don't  believe  erythema  from  the 
sunlight  is  necessarily  beneficial  in  a  very  fair 
skinned  individual,  unless — well,  I  just  don't  think 
to  give  him  an  erythema  is  necessarily  a  good  thing. 

Q.  A  simple  erythema  is  not,  however,  ordinarily 
harmful,  is  it?  A.     No.     That  is  right. 

Q.     It  is  one  of  the  natural  incidents  of  life? 

A.     That  is  right. 

Q.     To  persons  who  go  into  the  sim? 

A.     That  is  right. 

Q.  Generally  speaking,  under  medical  theory 
at  the  present  [135]  time,  that  is,  the  preponderance 
of  medical  theory,  it  is  beneficial  to  people  to  go 
about  into  the  sunlight,  is  it  not  ? 

A.  Within  moderation,  and  depending  on  the 
type  of  skin  you  have. 

Q.  With  a  little  experience,  a  person  can  fiiif! 
out  whether  it  is  beneficial  or  harmful  to  that  par- 
ticular person,  can  he  not? 

A.  Usually,  although  an  individual  might — with 
a  fair  skin  might  get  a  lot  of  ultra-violet  radiation, 
either  from  a  lamp  or  the  sunlight,  and  eventually 
might  get  harmful  effects  and  he  might  not  a])pre- 
ciate  the  fact  that  he  was  getting  harmful  efPe^ls 
until  a  number  of  years  later  when  the  aci'umuln- 
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tive  action  shows  up  and  he  begins  to  get  the  chy- 
ness  which  is  characteristic  of  what  we  call  senile 
keratosis,  which  is  due  to  an  accumulated  effect 
of  erythema,  so  that  I  don't  believe  it  is  altogether 
without  harmful  effects. 

Q.  The  only  way  a  person  can  tell  would  be  to 
go  to  a  person  specializing  in  dermatology,  is  that 
right?  A.     Well,  no,  I  don't  think  so. 

Q.  Well,  how  else  can  we  tell  whether  we  are 
in  for  this  disease  which  you  have  just  mentioned, 
senile  something  or  other,  without  consulting  per- 
sons of  your  particular  branch  of  specialty  in  the 
medical  profession? 

A.  Well,  I  think  probably  a  dermatologist  would 
be  the  [136]  best  qualified  to  give  a  person  advice 
about  his  skin,  but  I  think  any  competent  physi- 
cian would  appreciate  the  fact  that  people  with 
very  fine  skins,  who  get  repeated  erythemas  from 
ultra-violet  light,  from  whatever  source,  over  too 
long  a  period  of  time  are  liable  to  develop  these 
undesirable  effects.    [137] 

Redirect  Examination  [141] 
By  Mr.  Lyon: 

Q.  Do  you  prescribe  the  use  of  these  cold  quartz 
lamps  under  any  conditions,  in  your  own  practice? 

A.     Yes,  in  my  own  office. 

Q.     For  what  condition? 

A.  Alopecia  areata  and  pityriasis  rosea,  certain 
types  of  chronic  ulcers,  a  limited  number  of  cases 
of  acne  and  psoriasis,  and  I  think  that  about  covers 
the  list. 
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Q.  Those  are  all  used  under  your  own  supervi- 
sion in  your  own  office? 

A.  Those  are  all  given  under  my  own  suj^ervi- 
sion,  in  conjunction  with  other  things. 

Q.  Do  you  recommend  a  person  using  such  a 
device  in  his  home,  when  such  a  condition  or  disease 
has  been  diagnosed  by  you? 

A.  I  haven't  particularly  recommended  its  use, 
because,  as  a  rule,  that  particular  treatment  by  it- 
self is  not  sufficient.  If  the  patient  brings  up  the 
question  of  using  a  lamp  at  home  to  supplement 
the  treatment,  I  have  considered  the  feasibility  of 
doing  it  and  under  proper  safeguards,  but,  as  I 
say,  the  question  has  only  come  up  on  several  occa- 
sions, not  more  than  one  or  two,  where  I  can  re- 
call that  a  person  has  proposed  to  carry  out  such 
treatments  at  home.  [145] 

Recross  Examination 
By  Mr.  Tolin: 

Q.  Doctor,  what  is  photosensitization?  What  is 
meant  by  that?  [149] 

A.  Photosensitization  means  that  an  individual's 
skin,  either  from  birth  or  as  the  result  of  some 
change,  has  become  hypersensitive  to  light,  in  other 
words,  reacts  in  an  abnormal  condition,  different 
from  the  action  of  the  normal  skin. 

Q.  That  is  the  condition  that  exists  in  this  dis- 
ease that  you  mentioned  in  your  examination  a 
while  back,  in  which  the  disease  is  aggravated  by 
light,  is  it  not? 


154  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Dr.  Samuel  Ayres,  Jr.) 

A.  Oh,  if  you  are  going  into  the  question  o^ 
photosensitization,  it  opens  up  quite  a  subject. 
There  are  a  number  of  conditions  that  could  como 
up  under  the  term  ''photosensitization,"  in  which 
a  disease  factor  could  actually  be  produced  by  light, 
as  well  as  one  which  could  be  aggravated  by  light. 

Q.  Photosensitization  then  is  just  about  the 
maximum  term  to  use  to  cover  all  of  those  condi- 
tions in  which  a  person  might  be  abnormally  sensi- 
tive to  light,  such  as  would  emanate  from  cold 
quartz?  A.     No,  it  does  not  cover  them  all. 

Q.    What  word  does? 

A.  An  acute — well,  photosensitization  means 
they  are  merely  light  sensitive,  they  are  allergic  to 
light  in  the  same  way  that  a  person  is  hypersensi- 
tive to  egg,  or  anything  else,  but  there  are  certain 
conditions  in  which  there  is  no  element  of  photo- 
sensitization. For  instance,  like  in  the  [150]  case 
of  acute  psoriasis,  in  which  an  erythema  dose  of 
light  just  might  provoke  a  case  of  severe  dermato- 
sis, and  I  would  say  probably  the  condition  you  get 
in  elderly  people  characterized  by  senile  keratosis, 
and  so  on,  is  not  so  much  a  matter  of  photosensiti- 
zation as  it  is  due  to  the  lack  of  abilit}^  to  tan.  It 
is  not  a  matter  of  being  light  sensitive.  It  is  just 
the  fact  the  skin  does  not  contain  the  pigment  cells 
to  tan. 

Q.     Is  psoriasis  a  form  of  disease? 

A.  Yes.  Dermatosis  merely  means  inflammation 
of  the  skin,  and  psoriasis  is  one  of  the  infectious 
diseases  of  the  skin.  [151] 
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DR.  FRED  B.  MOOR 

was  thereupon  called  as  a  witness  for  the  Commis- 
sion and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Lyon: 

Q.     State  your  name  and  residence  address. 

A.     Fred  B.  Moor,  239  South  Charlotte  Avenue, 
San  Gabriel. 

Q.     What  is  your  profession? 

A.     Physician. 

Q.     Where  is  your  office  ? 

A.     312  North  Boyle  Avenue,  Los  Angeles. 

Q.     Will  you  state  your  experience  and  educa- 
tion as  a  [165]  physician? 
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A.  I  am  a  graduate  of  the  University  of  North 
Dakota  and  the  College  of  Medical  Evangelists. 

Q.     In  what  year? 

A.  In  1920.  I  have  been  professor  of  pharma- 
cology and  therapeutics  for  the  past  ten  or  twelve 
years  in  this  school. 

Q.     What  school? 

A.     College  of  Medical  Evangelists. 

Mr.  Tolin:     We  are  having  trouble  hearing  hin:. 

By  Mr.  Lyon: 

Q.     A  little  louder,  please,  doctor. 

A.  I  am  a  member  of  the  group  of  consultants 
for  the  Council  of  Physical  Therapy  of  the  Ameri- 
can Medical  Association.  I  have  charge  of  the 
therapy  department  of  the  White  Memorial  Hospi- 
tal, Los  Angeles,  and  I  am  vice-president  of  the 
American  Congress  of  Physical  Therapists,  and  I 
am  a  member  of  the  examining  board  of  physical 
therapy  technicians  for  the  American  Eegister  of 
Physical  Therapy  Technicians.  That  is  all,  I 
think. 

Q.  Your  specialty  has  been,  I  take  it,  in  the 
fields  of  pharmacology  and  therapeutics  and  physi- 
cal therapy?  A.     Yes,  sir. 

Q.  You  have  specialized  in  those  fields  for  a 
number  of  years? 

A.  Yes,  sir.  I  have  been  at  it  for  about  20 
years.  [166] 

Q.  What  has  been  your  general  medical  practice, 
in  addition  to  those  specialties? 
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A.  Well,  it  has  been  teaching  and  some  internal 
medicine. 

Q.     Teaching  where? 

A.  In  the  College  of  Medical  Evangelists,  phar- 
macology and  therapeutics. 

Q.     In  Los  Angeles? 

A.     In  Los  Angeles  and  Loma  Linda,  California. 

Q.  How  long  have  you  been  teaching  those  su1)- 
jects?  A.     Since  1921. 

Q.  Doctor,  will  you  tell  us  how  ultra-violet  rays 
are  measured? 

A.  Well,  ultra-violet  rays  are  measured  com- 
monly by  the  use  of  a  photometer,  which  is  a  photo- 
electric— contains  a  photoelectric  quartz  cell,  which 
is  excited  by  and  which  is  measured  by  a  galvano- 
meter, which  is  the  common  way  of  measuring  it. 

Q.  What  is  the  unit  of  measuring  ultra-violet 
rays?  A.     Well,  you  mean  the  wave  length? 

Q.     Yes. 

A.  That  is  either  a  millimicron  or  an  angstrom 
unit. 

Q.     That  is,  those  are  synonymous? 

A.  No.  One  millimicron  is  ten  times  the  ang- 
strom unit. 

Q.     And  what  is  the  angstrom  unit  ? 

A.  The  angstrom  unit, — you  mean  in  relation  to 
the  inch  [167]  or 

Q.     Yes.     In  relation  to  the  millimicron? 

A.  The  angstrom  unit  is  one-tenth  of  the  milli- 
micron. 
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Q.  And  that  is  a  common  method  of  measure- 
ment of  ultra-violet  rays,  is  it?  A.     Yes,  sir. 

Q.  Are  ultra-violet  rays  emitted  from  natural 
smilighf?  A.     Yes,  sir. 

Q.  What  would  be  the  wave  lengths  of  such 
ultra-violet  rays  of  the  sun? 

A.  Well,  the  wave  lengths  of  the  sun's  ultra- 
violet ranges  from  the  limit  of  the  ultra-violet  and 
the  visible  spectrum,  which  is  about  3900  angstroms, 
down  to  2910,  in  the  ultra-violet. 

Q.  What  is  the  spectral  range  of  natural  sun- 
light? 

A.  The  spectral  range  is  from  2910  in  the  ultra- 
violet to  around  50,000  angstroms  in  the  infra-red, 
that  is,  through  the  visible  spectrum  into  the  infra- 
red. 

Q.  And  the  limit  of  the  ultra-violet  is  about 
3900? 

A.  That  is  the  boundary  between  ultra-violet 
and  the  visible  spectrum,  yes. 

Q.  And  most  of  the  ultra-violet  rays  would  be 
between  what  ranges  of  angstrom  units,  would  you 
say?  A.     2910  and  3900. 

Q.  What  is  a  lamp  which  emits  ultra-violet  rays 
of  that  [168]  spectral  range  commonly  known  as 
in  the  medical  profession? 

A.     It  is  designated  as  a  sun  lamp. 

Q.  Is  there  any  other  commonly  designated  type 
of  lamp,  other  than  a  sun  lamp  ? 

A.     Well,  there  is  a  so-called  therapeutic  lamp. 
Q.     In  regard  to  other  wave  lengths? 
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A.     The  therapeutic  lamps,  yes. 

Q.     What  are  therapeutic  lamps'? 

A.  Those  are  artificial  sources  of  radiation,  in 
which  you  may  produce  shorter  ultra-violet  radi  - 
tion  than  the  smi  lamp,  although  they  may  contain 
that  same  radiation  as  the  sun  lamp,  too,  in  the 
spectrum. 

Q.  What  would  the  ultra-violet  rays  of  the  ther- 
apeutic lamps   consist  of?     What  spectral  range? 

A.  They  go  into  the  limit  of  quartz  transmission, 
which  is  1860  angstroms.  That  is  the  shortest  radi- 
ation that  quartz  will  transmit. 

Q.  It  has  been  testified  in  this  case,  Doctor,  that 
the  product  of  the  respondent  in  question  in  this 
case,  known  as  the  Life  Lite  lamp,  is  as  follows: 

Wave  lengths  of  2540  angstrom  units,  89.2  j)er 
cent;  wave  lengths  of  2960  to  3020  angstrom  mi'ts, 
.6  per  cent;  wave  lengths  of  3132  angstrom  units, 
1.8  per  cent;  wave  lengths  of  3660  angstrom  units, 
1.5  per  cent;  visible  light  and  heat,  6.9  per  ccii!  ; 
total  100  per  cent.  [169] 

How  would  you  classify  such  a  range? 

A.  That  would  be  classified  as  a  therapeutic 
lamp. 

Q.  What  are  the  distinctions  between  a  sun 
lamp  and  a  therapeutic  lamp,  so  far  as  their  uses 
are  concerned? 

A.  Well,  the  sun  lamp  is  a  lamp  whicli  is  ordi- 
narily used  for  biological  effects,  that  is,  a  lamp 
which     will     produce     or    stimulate     physiological 
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changes,   for   instance,   the   activation   of   dehydro- 
cholesterol  of  the  skin. 

The  therapeutic  lamp  contains  shorter  rays  which 
may  be  used  for  bactericidal  purposes,  for  skin  stim- 
ulation, and  things  like  that. 

Q.  Would  you  say  that  there  was  any  distinc- 
tion between  the  lamps,  so  far  as  their  suitability 
for  use  without  the  supervision  of  a  physician  is 
concerned?  A.     Oh,  yes. 

Q.     Wliat  is  that  difference? 

A.  Well,  the  sun  lamp  is  a  safe  lamp,  because 
it  doesn't  contain  the  markedly  irritating  rays  of 
the  therapeutic  lamps.  The  sun  lamp,  of  course, 
will  start  producing  sunburn  if  it  is  used  for  a 
long  enough  period  of  time. 

Q.  What  would  you  say  would  be  the  minimum 
perceptible  erythema  time  for  the  use  of  a  sun 
lamp?  A.     About  15  minutes. 

Q.  And  with  a  therapeutic  lamp,  it  would  be 
how  much? 

A.  It  varies^  somewhat,  of  course,  with  distance, 
but  we  [170]  figure  a  therapeutic  lamp  about  30 
inches  for  one  minute  should  produce  a  mild  first 
degree  erjrthema,  depending  on  the  lamp,  of  course. 

Q.  Now,  it  has  been  testified  in  this  case.  Doctor, 
and  I  call  to  your  attention  that  the  respondent's 
product  consists  generally  of  two  types  of  lamps, 
one,  a  hand  lamp  designed  for  use  in  a  constantly 
moving  position  over  the  body  at  a  distance  of 
not  more  than  one  inch,  and  the  other  consists  of 
a  certain  lamp  designed  and  maintained  for  use  at 
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a  distance  of  not  more  than  20  to  24  inches  away 
from  the  body,  and  having  in  mind  the  spectral 
range  of  the  lamp  that  I  have  just  described  to 
you,  what  would  you  say  would  be  the  minimum 
perceptible  erythema  time  for  those  two  types  of 
lamps,  as  so  used? 

A.  Well,  I  don't  know  this  particular  lamj),  as 
to  its  power,  but  cold  quartz  lamps  with  which  I 
am  familiar  would  produce  an  erythema  in  ap])roxi- 
mately  a  minute. 

Q.     At  what  distance  do  you  mean? 

A.     About  20  inches. 

Q.     How  about  the  distance  of  one  inch? 

A.  Well,  that  would  be  a  matter  of  a  few 
seconds;  probably  five  or  ten  seconds. 

Q.  Now,  it  has  been  testified  by  the  president 
of  the  respondent  company  that  such  a  lamp  would 
produce  a  minimum  perceptible  erythema  within  ten 
to  twelve  seconds.  Would  [171]  you  say  that  was 
approximately  right? 

A.  That  would  be  approximately  right,  1  should 
think. 

Q.  Now,  what  are  the  principal  radiations  in 
the  electromagnetic  spectrum,  so  far  as  classification 
into  rays  are  concerned? 

A.  Well,  we  are  speaking  entirely  of  the  spe(-- 
trum  of  lamps.  The  electromagnetic  spectrum  would 
contain  ultra-violet  visible  and  infra-red  radiation. 

Q.  What  would  be  the  spectral  range  of  those 
various  types  of  rays? 
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A.  Well,  from  a  therapeutic  standpoint  the  short- 
est ray  we  can  get  from  the  transmission  of  quartz 
is  1860  angstrom  units.  From  there  to  3900  is  the 
whole  ultra-violet  spectrum  that  we  have  available. 
Then  the  visible  spectrum  extends  from  3900  to 
approximately  7800  angstroms,  where  it  contains  the 
visible  rays;  the  red,  orange,  yellow,  green,  blue, 
indigo,  and  violet.  And  then  from  7800  we  have 
on  to,  well,  depending  on  the  generator,  probably 
up  to  150,000  angstroms,  we  have  the  infra-red 
spectrum.  The  limit  of  the  sun,  of  course,  is 
about  50,000. 

Q.  What  are  the  chief  sources  of  ultra-violet 
radiation,  both  natural  and  artificial? 

A.  Well,  the  chief  natural  source,  of  course,  is 
sunlight. 

The  artificial  sources  are  the  various  lamps,  the 
carbon  arc,  the  mercury  arc,  various  cathodic  arcs. 
Of  [172]  course,  this  cold  quartz  lamp  is  really  a 
mercury  arc. 

Q.  Now,  it  has  been  testified  in  this  case  and 
admitted  by  the  respondent  company  that  the  lamp 
in  issue  in  this  case  is  a  cold  quartz  lamp,  con- 
sisting of  a  mercury  arc  burned  in  quartz.  Are 
you  familiar  with  those  lamps?  A.     Yes,  sir. 

Q.  They  are  a  common  type  of  therapeutic 
lamps?  A.     Yes,  sir. 

Mr.  Tolin:  Just  a  moment,  please,  counsel.  I 
will  object  to  the  question  upon  the  ground  that 
the  testimony  is  not  that  it  is  a  mercury  arc.  It  is 
a  mercury  vapor   discharge  tube. 
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By  ^Ir.  Lyon : 

Q.     I  will  stand  corrected  on  that  i)oint,  Doctor. 

A.     That  is  right. 

Q.     And  your  answer  is?  A.     That  is  right. 

Q.  You  may  consider  the  question  as  it  was 
amended  by  counsel  for  the  respondent.  Now,  are 
you  familiar  with  that  type  of  lamp? 

A.     Yes,  sir. 

Q.  What  has  been  the  nature  and  extent  of  your 
experience  with  such  a  lamp? 

A.  Well,  we  use  one  in  our  physical  therapy 
department.  We  have  had  it  in  there  for  probably 
four  or  five  years.  [173] 

Q.  Would  you  say  that  the  spectral  range  of 
such  a  lamp  would  be  as  I  have  previously  men- 
tioned to  you?  A.     Yes,  sir. 

Q.  Are  all  cold  quartz  lamps  of  that  ap])roxi- 
mate  spectral  range?  A.     Yes,  sir. 

Q.  Are  any  of  those  rays  found  in  the  sun 's  rays, 
to  any  extent? 

A.  Not  in  itself.  Most  of  the  radiation  in  this 
lamp  is  shorter  than  sunlight  and  not  found  in 
sunlight  as  it  reaches  the  earth. 

Q.  What  is  the  difference  in  the  effect  from  the 
shorter  waves  found  in  the  cold  quartz  lamps  as 
compared  to  the  effect  of  the  rays  of  natural  sun- 
light? 

A.  Well,  the  shorter  rays  are  much  more  irri- 
tating to  the  skin.  They  are  bactericidal,  more 
bactericidal  than  sunlight.  They  do  not  have  the 
same  biological  effects  as  sunlight. 
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Q.  Now,  in  what  conditions  would  you  say  that 
such  rays,  such  ultra-violet  rays,  of  2540  angstrom 
units,  such  as  are  foimd  primarily  in  this  re- 
spondent's product,  would  be  useful  in  the  treat- 
ment of  disease  or  body  ailments? 

A.  Useful  chiefly  for  very  superficial  infections 
and  if  it  is  desirable  to  produce  irritation  of  the 
skin,  it  can  be  used  for  that  also. 

Q.  That  is,  you  would  say  that  it  would  have  a 
bactericidal  [174]  and  stimulating 

A.     And  stimulating  effect  on  the  skin,  yes. 

Q.  That  would  be  two  different  classifications  of 
effect;  is  that  correct?  A.    Yes. 

Q.  And  you  say  the  bactericidal  effect  would  be 
superficial?  A.     Yes,  sir. 

Q.     Just  what  do  you  mean  by  that? 

A.  Well,  I  mean  that  these  rays  have  very  little 
penetrating  power  into  the  surface.  A  very  thin 
opaque  medium  of  any  kind  will  shut  them  out. 
In  fact,  the  medium  does  not  always  have  to  be 
opaque.  It  may  be  opaque  to  the  rays  and  yet 
be  transparent  to  the  visible  rays. 

Q.  And  what  bacteria  would  be  affected  by  such 
a  lamp? 

A.  Well,  practically  any  organism  which  is  on 
the  surface.  There  are  a  few  bacteria  which  flourish 
in  light,  but  most  of  the  pathogenic  organisms  are 
killed  by  light  if  they  are  right  on  the  surface, 
where  they  are  not  protected  by  any  covering  of  pus 
or  crusts  on  the  surface. 
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Q.  What  is  the  reason  for  the  use  of  quartz  in 
sucli  a  lamp? 

A.  Well,  quartz  must  be  used  in  order  to  allow 
the  passage  of  radiation  from  the  tube  to  the  surface 
or  to  the  outside.  There  are  glasses,  of  course, 
which  transmit.  For  instance,  certain  types  of 
Korax  glass  will  transmit  radiation,  but  not  as  well 
as  quartz.  [175] 

Q.  Would  there  be  any  other  possible  damage 
caused  by  the  use  of  such  a  lamp? 

A.  Well,  cer*tain  diseases,  for  instance,  pul- 
monary tuberculosis,  ultra-violet  radiation  may  pro- 
duce actunl  damage  by  causing  extension  of  the 
process,  rises  in  temperature,  and  so  forth. 

Q.     You  mean  by  that,  activate  the  disease? 

A.     Yes,  activate  the  disease. 

Q.  Are  there  any  other  physical  conditions  or 
elements  of  [178]  the  body  which  would  be  injured 
or  increased  by  the  use  of  such  a  lamp? 

A.  Well,  certain  skin  diseases  may  be  made 
worse.  For  instance,  certain  eczemas,  lupus 
erythematosus,  and  then  some  systemic  diseases, 
like  diabetes,  are  usually  considered  contra-indi- 
cated. Debilitation  of  seriously  ill  patients  or 
elderly  people,  a  severe  kidney  disease,  advanced 
cardiac  disease,  are  some  of  the  contra-indications 
of  its  use. 

Q.  This  would  be  true  in  regard  to  ultra-violet 
rays  in  general,  would  it?  A.     Yes,  sir. 

Q.     That   is,   ultra-violet   rays  would   be   contra- 
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indicated  in  all  of  the  conditions  you  have  men- 
tioned? A.     Yes,  sir. 

Q,  That  includes  the  ultra-violet  rays  emitted  by 
respondent's  products,  which  I  have  described  to 
you?  A.     Yes,  sir. 

Q.  Would  it  be  possible  for  skin  conditions  where 
there  is  a  quiescent  local  infection  to  be  changed 
into  an  acute  active  change,  with  the  use  of  such 
a  lamp? 

A.     That  is  a  possibility,  yes,  sir. 

Q.  Would  persons  with  an  unusual  sensitivity  be 
injured  in  some  cases?  A.     Yes,  sir. 

Q.  Are  there  any  other  forms  of  tuberculosis, 
in  addition  [179]  to  pulmonary  tuberculosis,  which 
would  be  aggravated  by  such  rays  ? 

A.  Well,  ultra-violet  radiation  in  the  form  of 
sunlight  is  commonly  used  for  extra  pulmonary 
tuberculosis.  I  don't  think  that  the  others  would 
be  activated  particularly  from  ultra-violet  radiation. 

Q.  Would  there  be  any  forms  of  dermatitis  which 
would  be  aggravated  by  ultra-violet  ? 

A.  Those  that  I  named,  especially  eczema, 
psoriasis,  possibly  sometimes. 

Q.  Would  you  say  that  the  use  of  respondent's 
device  would  be  of  any  value  in  the  treatment  of 
chronic  infections,  Doctor?  A.     Not   directly. 

Q.     Now,  will  you  simplify  that? 

A.  Well,  if  you  mean  building  up  resistance  to 
an  infection,  that  is  not  an  accepted  action  of 
ultra-violet  radiation.  [180] 
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Q.  What  would  you  say  with  respect  to  bron- 
chitis? A.     No  direct  effect  on  bronchitis. 

Q.     What  is  the  cause  of  bronchitis  ? 

A.  Bronchitis  is  commonly  caused  by  germs  in 
the  respiratory  tract.  It  may  be  also  caused  by 
chemical  irritation,  but  most  commonly  by  infection. 

Q.  Why  would  ultra-violet  rays  not  reach  the 
source  of  that  infection? 

A.  Because  they  don't  penetrate,  they  are  very 
superficial  in  action. 

Q.  It  would  have  to  be  below  the  surface  of 
the  skin  in  [181]  order  to  reach  bronchitis? 

A.     Yes,  sir. 

Q.  And  you  say  ultra-violet  rays,  such  as  are 
emitted  by  respondent's  product,  do  not  reach  below 
the  surface  of  the  skin?  A.     No,  sir. 

Q.     Is  that  correct?  A.     Yes,  sir. 

Q.  Would  the  use  of  respondent's  device  be  of 
any  benefit  or  value  in  the  treatment  of  colds  ? 

A.    No.  ♦ 

Q.     And  why  not? 

A.  Well,  here  again  we  do  not  believe  that — at 
least,  it  is  not  accepted  at  the  present  time,  that 
ultra-violet  radiation  builds  up  resistance  to  infec- 
tions. 

Q.  What  are  the  causes  of  colds?  Are  they 
known  ? 

A.  Well,  the  cause  of  colds  is  not  known,  but  it 
is  thought  to  be  a  filtrable  virus  which  is  not  like 
the  ordinary  bacteria. 
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Q.  Is  there  any  commonly  accepted  medical  treat- 
ment for  colds'? 

A.     Nothing  that  is  very  effective. 

Q.  Does  the  medical  profession  recognize  the 
use  of  such  an  ultra-violet  lamp  as  respondent's 
product  in  the  treatment  of  colds?  [182] 

A.     No,  sir.  [183] 

Q.  I  will  name  a  number  of  skin  diseases,  Doctor, 
and  ask  you  if  this  has  any  value  in  the  treatment 
of  such  diseases.  [184] 

Q.     Ringworm  1 

A.  I  doubt  if  it  would  be  of  value  in  ringworm, 
although  I  wouldn't  want  to  be  too  sure  of  that. 

Q.     Athlete's  foot?  A.     No  value. 

Q.     And  why  not? 

A.  Because  the  organism  which  produces  the 
fungus  which  produces  athlete's  foot  burrows  down 
into  the  skin  and  the  tendency  of  the  organism 
would  be  to  go  deep. 

Q.  ^hat  is  the  accepted  medical  treatment  for 
athlete's  foot? 

A.  Various  ointments.  One  is  the  so-called 
Whitfield's  ointment,  acetoacetic  acid.  That  is 
Whitfield's.     Another  is  phenolmercuro  nitrate. 

Q.  Doctor,  it  has  been  testified  in  this  case  by 
the  president  of  the  respondent  that  he  cured  him- 
self, without  any  medical  advice  or  supervision,  of 
a  case  of  athlete's  foot  by  the  use  of  ultra-violet 
rays  of  his  product  involved  [185]  in  this  case. 
Would  you  say  that  would  be  possible  ? 
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Trial  Examiner  Reardon:  Just  a  moment.  Off 
the  record,  please. 

(There  was  a  discussion  off  the  record.) 

Trial  Examiner  Reardon:     On  the  record. 

By  Mr.  Lyon : 

Q.  I  will  modify  that  question,  Doctor,  and 
assuming  that  he  has  testified  that  he  had  such  a 
condition  of  athlete's  foot  and  used  the  ultra-violet 
lamp  for  a  considerable  length  of  time,  with  no 
other  treatment,  and  the  condition  disappeared. 
"Would  you  say  that  that  would  be  due  to  the  results 
or  influence  of  the  ultra-violet  rays  of  such  a  lamp  ? 

A.  Assuming  that  the  diagnosis  was  correct,  I 
would  have  to  admit  it  was  caused  by  the  lamp. 

Q.  Would  athlete's  foot  disappear  without  any 
medical  treatment,  or  treatment  of  any  kind  ? 

A.     Not  usually. 

Q.  Assuming  that  no  other  treatment  is  used, 
would  you  say  that  the  ultra-violet  rays  in  that 
case  would  have  had  some  effect? 

A.    Likely  so. 

Q.  In  your  opinion,  in  most  cases  it  would  have 
no  effect;  is  that  true?  A.     I  think  so. 

Q.  Would  it  be  possible  for  anybody  to  have 
a  superficial  [186]  case  of  athlete's  foot,  where  the 
organism  had  not  burrowed  into  the  skin? 

A.  Well,  the  nature  of  the  organism  is  such 
that  I  think  it  usually  burrows  into  the  skin.  I 
am  not  a  dermatologist.  I  don't  know  about  the 
microscopic  pathology  concerned  here,  but  T  know 
that  this  organism  does  burrow  into  the  skin. 
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Q.  Ordinarily,  the  ultra-violet  rays  will  not  pene- 
trate that  far?  A.     That  is  right. 

Q.  What  would  you  say  in  regard  to  acne, 
Doctor?  A.     Of  little  value  in  acne. 

Q.     What  value  would  it  have? 

A.  Well,  it  may  produce  some  slight  temporary 
improvement,  but  not  permanent. 

Q.     What  would  the  temporary  improvement  be? 

A.     The  lessening  of  the  number  of  pustules. 

Q.  What  is  the  generally  accepted  medical  treat- 
ment for  acne? 

A.  Wei],  the  best  recognized  treatment  is  x-ray 
therapy. 

Q.     How  about  eczema? 

Mr.  Tolin:     Objected  to  as  asked  and  answered. 

By  Mr.  Lyon : 

Q.  How  about  eczema,  as  regards  the  treat- 
ment of  such  a  condition  by  respondent 's  device  ? 

Mr.  Tolin:     Objected  to  as  asked  and  answered. 

Trial  Examiner  Reardon:  On  what  ground, 
please?  [187] 

Mr.  Tolin:  As  asked  and  answered.  He  has 
already  gone  into  that. 

Mr.  Lyon:  I  don't  think  he  has.  I  don't  believe 
I  asked  him  that  question. 

Trial  Examiner  Reardon:  Have  you  answered 
that  before.  Doctor? 

The  Witness:  It  seems  to  me  I  answered  a 
question  on  eczema.    I  am  not  certain. 

Trial  Examiner  Reardon:  I  will  overrule  the 
objection.    It  may  be  repetition. 
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Mr.  Lyon:     It  will  not  do  any  harm  anyway. 
The   Witness:     Not   usually   considered   of   any 

value  in  eczema. 

By  Mr.  Lyon: 
Q.     Psoriasis  ? 

A.  You  are  speaking  of  this  particular  lamp 
now  ? 

Q.  Yes,  that  is  right,  1  am  talking  of  the  re- 
spondent's product. 

A.     I  would  say  it  is  of  no  value. 
Q.     Of  no  value?  A.     Of  no  value.    [188] 

Q.     Would  respondent's  device  be  of  any  value 
in  the  treatment  of  sores  or  ulcers'? 
A.     It  might. 
Q.     In  what  way*? 

A.    As  a  stimulating  effect  to  hasten  healing. 
Q.     Would  it  heal  them,  in  your  opinion? 
A.     Not  by  itself. 

Q.  You  make  a  distinction  betw^een  sores  and 
ulcers,  from  a  medical  standpoint? 

A.  Well,  the  distinction  I  would  make  is  that 
in  chronic  ulcers  I  would  si)ecify  that  this  probably 
w^ould  be  the  only  [189]  indication  for  such  a  use, 
because  you  need  stimulation  to  hasten  healing. 

Q.  Would  you  say  that  use  of  such  a  device 
would  stimulate  the  tissues  in  the  skin  ? 

A.  These  short  rays  are  likely  to  be  damaging 
to  the  human  tissues  and,  therefore,  this  lamp  would 
not  be  desirable  for  most  open  wounds;  only,  I 
would  say,  the  very  chronic  ones.    The  longer  ultra- 
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violet  rays,  such  as  are  contained  in  sunlight,  would 
be  better  for  this  purpose. 

Q.  What  is  the  stimulating  effect,  if  any,  of 
ultra-violet  rays,  such  as  are  found  in  the  cold  quartz 
lamps'?    Just  how  far  would  that  effect  go? 

A.  Well,  it  would  change  a  chronic  inflammation 
into  a  more  acute  one,  and  thereby  probably  pro- 
mote healing  somewhat. 

Q.  Would  it  have  any  tendency  to  bu.ild  up 
resistance  in  the  body  against  disease  ?  A.     No. 

Q.     And  why  not? 

A.  Well,  resistance  against  disease  means  a  stim- 
ulation of  antibody  formation;  for  instance,  white 
blood  cells  and  various  chemical  antibodies,  and 
ultra-violet  radiation  has  not  been  shown  to  have 
that  effect  on  white  blood  cells. 

Q.  Would  the  use  of  such  a  device  produce  a 
chemical  reaction  in  the  body,  in  your  opinion? 

A.  Only  in  the  activation  of  ergosterol  in  the 
skin.  [190] 

Q.     And  just  what  is  that  ? 

A.  It  really  isn't  ergosterol  that  is  activated. 
It  is  a  cholesterol  derivative  which  is  activated  by 
ultra-violet  rays,  chiefly  those,  however,  in  the  longer 
range  for  the  production  of  vitamin  D,  and  vitamin 
D  influences  the  absorption  of  calcium  and  phos- 
phorous from  the  gastro-mtestinal  tract  and  its 
deposition  in  bone,  especially  in  children. 

Q.  Are  you  familiar  with  a  book  written  by 
Dr.  Richard  Kovacs  on  the  subject  of  Ultra-Violet 
Badiation  and  Therapy?  A.    Yes,  sir. 
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Q.  W^ould  you  agree  with  his  statement  that 
the 

Mr.  Tolin:    I  will  object  to  that  as  hearsay. 

Trial  Examiner  Reardon:  You  have  read  that, 
I  suppose,  and  you  may  ask  any  question  that 
occurs  to  your  mind, 

Mr.  Lyon:    All  right. 

Trial   Examiner   Reardon:     without   stating 

what  your  question  is  based  on. 

By  Mr.  Lyon: 

Q.  In  your  opinion,  would  you  agree  that  the 
only  definite  benefits  known  to  come  from  the  use 
of  ultra-violet  rays  would  be  the  maintaining  of  the 
phosphorous  and  calcium  of  the  body  and  inhibition 
of  rickets? 

A.  Really,  that  is  the  only  well  proven  effect 
of  ultra-  [191]  violet  radiation  of  the  body. 

Q.  In  your  opinion,  would  that  be  the  only 
proven  benefit  from  such  a  device, 

A.     Yes. 

Q.     of  the  respondent,  as  described  to  you  in 

this  case?  A.     Yes,  sir. 

Q.  Would  you  say  that  such  a  device  would  keep 
the  blood  stream  in  balance? 

A.  I  would  say  no,  because  that  is  a  rather 
vague  statement,  keeping  the  blood  stream  in 
balance. 

Q.     It  is  not  a  medical  term?  A.     No,  sir. 

Q.  Would  you  say  that  it  w^ould  aid  in  over- 
coming a  deficiency  of  the  white  or  red  corpuscles? 

A.     No. 
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Q.     Would  it  produce  a  tonic  effect  on  the  blood? 

[192] 

A.     No. 

Q.  Would  it  have  any  effect  at  all  upon  the 
blood?  A.     No. 

Q.     Would  it  stimulate  the  endocrine  glands'? 

A.     No,  not  so  far  as  we  know. 

Q.     AVhat  are  the  endocrine  glands'? 

A.  The  glands  of  internal  secretions,  such  as 
the  thyroid,  the  pituitary,  the  adrenals. 

Q.  Would  it  quiet  the  nerves  or  the  nerve  end- 
ings in  the  skin*?  A.     No. 

Q.  Would  it  act  as  an  antacid  or  have  an  alkaliz- 
ing effect  upon  the  body?  A.     No. 

Q.  Would  the  use  of  such  a  device  result  in  the 
improvement  of  the  person's  own  metabolism? 

Trial  Examiner  Reardon :  What  do  you  mean  by 
"such  a  device"? 

Mr.  Lyon:  As  respondent's  product.  I  am 
talking  about  respondent's  product  in  all  these 
questions. 

The  Witness:  Well,  we  speak  of  the  handling 
of  phosphorous  and  calcium  as  metabolism.  Are  you 
speaking  of  metabolism  of  the  carbohydrates?  If 
that  is  the  question,  I  would  say  no. 

By  Mr.  Lyon: 

Q.     What  is  metabolism?  [193] 

A.  Metabolism  applies  to  the  general  chemical 
processes  of  the  body,  such  as  the  absorption — not 
the  absorption,   but   the  handling,   the  burning   of 
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carbohydrates  and  fats,  the  handling  of  calcium  and 
phosphorous.  Most  of  the  chemical  processes  of 
the  body  are  sometimes  spoken  of  as  metabolism; 
for  instance,  the  absorption  and  assimilation  and 
elimination  of  nitrogenous  food,  spoken  of  as  nitrog- 
enous metabolism. 

Q.  Would  you  say  that  the  use  of  respondent's 
device  would  have  any  regulatory  influence  on  the 
metabolism  in  cases  showing  a  calcium  and  phos- 
phorous deficiency?  A.     Some,  not  much. 

Q.     Would  it  normalize  the  body  chemistry? 

A.  No.  In  so  far  as  calcium  and  phosphorous 
metabolism  is  concerned,  that  would  be  the  only 
effect. 

Q.     What  was  that  again,  please? 

A.  Only  in  so  far  as  calcium  and  phosphorous 
metabolism  is  concerned. 

Q.     What  w^ould  be  the  effect  in  those  cases?  [194] 

A.  It  would  hasten  the  absorption  and  deposi- 
tion of  calcium  and  phosphorous  in  bone.  [195] 

Cross  Examination 
By  Mr.  Tolin: 

Q.  Doctor,  isn't  it  the  general  philosophy  of 
the  medical  profession  that  people  should  not  under- 
take any  health  measui'cs,  other  than  the  ordinary 
activities  of  eating  and  sleeping,  excey)t  on  the 
advice  of  a  physician?  [198] 

A.  I  don't  know  just  what  you  mean  by  "health 
measures. ' ' 

Q.     I  mean  by  "health  measures"  the  use  of  any- 
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thing,  either  a  physical  force  of  some  kind,  or  a 
chemical  or  foodstuff  other  than  that  which  i^eople 
will  eat  at  the  ordinary  dinner  table,  or  the  sleep 
that  they  will  have  when  they  have  ordinary  repose. 

Mr.  Lyon:  Just  a  minute.  If  the  Examiner 
please,  I  object  to  the  question  as  being  entirely 
too  general.  I  think  that  it  should  be  limited  to  a 
device  such  as  in  issue  in  this  case. 

Trial  Examiner  Reardon:  No,  I  will  overrule 
the  objection.     You  may  answer. 

The  Witness:  I  think  that  is  true.  Physicians 
are  interested  in  protection  of  the  public,  and  most 
of  these  things,  outside  of  eating  and  sleeping,  are 
something  which  may  have  some  potential  danger 
in  them. 

By  Mr.  Tolin: 

Q.  I,  for  instance,  might  be  suffering  from 
diabetes  and  not  know  it,  and  be  injuring  myself 
by  the  diet  which  is  acceptable  to  a  normal  indi- 
vidual, but  injurious  to  one  in  that  condition; 
isn't  that  true?  A.     I  think  that  is  true. 

Q.  So  that  even  in  the  every  day  activities,  you 
think  we  really  need  to  do  that  with  some  guidance 
from  the  medical  profession,  don't  you?  [199] 

A.  We  would  be  better  off  if  we  did  have  some 
guidance;  most  of  us. 

Q.  Now,  do  you  use  a  quartz  lamp  in  your 
practice?  A.     Yes,  sir. 

Q.     How  long  have  you  used  it? 

A.     About  18  years. 
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Q.  The  quartz  lamp  and  the  device  sold  by  the 
respondent  here  are  the  same  thing,  aren't  they? 

A.     Not  the  quartz  lamp  I  have  used. 

Q.  Well,  wherein  does  the  quartz  lamp  that  you 
used  differ?  A.     We  use  the  hot  quartz  lamp. 

Q.     Oh,  haven't  you  ever  used  cold  quai-tz? 

A.  We  have  a  cold  quartz  lamp  which  we  use 
occasionally,  but  most  of  our  work  is  done  with  hot 
quartz. 

Q.     In  what  way  have  you  used  cold  quartz? 

A.  We  have  used  it  mostly  for  the  treatment  of 
certain  skin  conditions.  That  is  practically  all  we 
have  used  it  for  at  any  time. 

Q.     What  skin  conditions  have  you  used  it  for? 

A.  We  have  used  it  for  pityriasis  rosea  and 
impetigo.  I  think  those  are  the  only  things  we 
have  used  it  for. 

Q.  Have  you  obtained  good  results  with  it,  in 
the  use  for  those  particular  disorders  ? 

A.  In  pityriasis,  yes;  in  impetigo,  I  would 
Bay  no. 

Q.  You  know,  however,  that  the  medical  j)ro- 
fession  generally  [200]  does  consider  it  useful  in 
the  treatment  of  impetigo? 

A.     Not  generally  accepted. 

Q.  You  have  used  that  term,  ''not  generally 
accepted,"  before  in  your  testimony  here.  Can  you 
tell  me  what  you  mean  by  that  ? 

A.  Well,  I  base  that  on  the  opinion  of  the 
Council  of  Physical  Therapy  of  the  American 
Medical    Association.      They    have    issued    various 
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statements  on  such  equipment,  and  that  is  what  I 
base  that  on.     If  they  accept  it,   I   assume  it  is 
generally  accepted. 

Q.     Where  may  those  statements  be  found'? 

A.  They  issue  statements  at  various  times  in  the 
Journal  of  the  American  Medical  Association,  and 
in  the  section  by  the  Council  of  Physical  Therapy. 

Q.  Are  they  issued  in  any  other  publication, 
that  you  know  of? 

A.  They  get  out  a  pamphlet  or  a  book,  I  just 
can't  recall  the  name  of  it  at  the  moment,  but 
those  things  are  published  in  a  book  and  issued  by 
the  Association. 

Q.     Is  that  the  Archives  of  Physical  Therapy'? 

A.  No,  the  Archives  of  Physical  Therapy  is  the 
Journal  of  the  American  Congress  of  Physical 
Therapy. 

Q.  Is  that  an  organization  of  which  you  are 
an  officer?  A.     Yes,  sir. 

Q.  Are  the  statements,  the  articles,  in  the  Ar- 
chives of  [201]  Physical  Therapy  accepted  as  au- 
thoritative, with  respect  to  this  type  of  thing,  that 
is,  ultra-violet  light  of  one  kind  and  another? 

Mr.  Lyon:  Accepted  by  whom?  I  think  that 
should  be  specified. 

Mr.  Tolin:     Accepted  by  the  medical  profession. 

Trial  Examiner  Reardon:     Off  the  record. 
(There  was  a  discussion  off  the  record.) 

Trial  Examiner  Reardon:  On  the  record.  Re- 
peat the  question,  please. 

(The  question  was  read  by  the  reporter.) 
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The  Witness:  The  originator  of  the  statement 
would  have  to  be  considered  in  that  case.  Some 
men  bear  more  weight  than  others. 

By  Mr.  Tolin: 

Q.  The  Archives  of  Physical  Therai)y,  however, 
do  not  contain  articles  by  men  who  have  no  stand- 
ing at  all  in  the  field  of  physical  therapy,  do  they? 

A.     That  is  right. 

Q.  So  that,  in  order  to  have  an  article  published 
in  that  publication,  one  would  have  to  be  recognized 
as  a  legitimate  practitioner  of  medicine? 

A.     That  is  right. 

Q.  And  for  the  most  part,  in  order  to  have  an 
article  accepted  in  that  publication,  one  would  have 
to  be  recognized  [202]  as  having  some  specialized 
experience  or  training  in  the  field  of  physical 
therapy?  A.     Yes. 

Q.  Now,  generally  speaking,  the  Council  of 
Physical  Therapy,  in  its  publication,  where  it  issues 
a  statement  upon  a  subject,  will  base  that  state- 
ment only  upon  an  experience,  which  to  the  mind 
of  the  majority  of  the  Council  conclusively  estab- 
lishes that  the  particular  device  or  product  does 
accomplish  a  particular  result  beyond  all  question? 

A.     That  is  right. 

Q.  So  that,  in  order  to  obtain  a  favorable  state- 
ment for  a  particular  device  or  treatment,  in  a 
statement  of  the  Council  of  Physical  Therapy,  it 
is  necessary  for  that  product  or  thing  that  is  brought 
to  their  attention  to  have  had  an  established  exjieri- 
ence  of  success,  is  it  not?  A.     That  is  rii-lif. 
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Q.  Hence  it  is  true,  isn't  it,  that  many  devices 
have  been  used  successfully  for  a  considerable  period 
of  time  prior  to  their  being  favorably  reported  upon 
in  a  statement  of  the  Council  of  Physical  Therapy? 

A.  Yes,  that  is  true.  Of  course,  in  many  in- 
stances they  have  never  been  submitted  to  the 
Council.  For  example,  apparatus,  if  accepted  by 
the  Council,  is  submitted  to  the  Council  and  they 
study  it  and  approve  it,  if  it  seems  to  be  of 
value.  [203] 

Q.  Well,  aren't  your  statements  here  in  evidence, 
your  conclusions  as  to  the  matter  that  you  testi- 
fied to,  based  upon  the  statements  of  the  Council 
of  Physical  Therapy'?  A.     Some  of  them  are. 

Q.     What  were  the  others  based  on? 

A.     My  own  personal  experience  and  observation. 

Q.  Now,  just  what  personal  experience  and  ob- 
servation have  you  had  with  a  cold  quartz  lamp, 
in  its  use  upon  the  hinnan  body? 

A.  I  have  had  it  in  my  department  for  several 
years  and  have  used  it  occasionally. 

Q.  Have  you  used  it  upon  any  person  for  treat- 
ment of  diseases  other  than  the  two  that  you  men- 
tioned in  a  previous  answer? 

A.     No,  I  don't  think  I  have. 

Q.  Now,  you  have  mentioned  quartz  lamps  as 
emitting  rays  of  angstrom  units  as  low  as  1860. 
It  is  true,  however,  isn't  it,  that  the  angstrom  units 
emitted  from  such  lamps  may  go  up  as  high  as 
2900?  A.     Yes,  sir. 
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Q.  You  did  not  intend  to  state  that  I860  was 
an  inflexible  angstrom  unit  limit  of  tliose  rays? 

A.  It  is  the  inflexible  limit  of  quartz  by  trans- 
mission. Quartz  will  not  transmit  any  radiation 
shorter  than  1860. 

Q.     But  it  does  transmit  radiation  up  to  2900? 

[204] 

A.     Oh,  yes. 

Q.  When  the  respondent  here  claims  that  his 
product  transmits  radiation  of  2537  angstrom  units, 
that  is  entirely  within  the  probabilities,  isn't  it? 

A.     Of  quartz  transmission? 

Q.     Yes.  A.    Yes,  sir. 

Trial  Examiner  Reardon:     Is  the  answer  "yes"? 

The  Witness:     Yes. 

Mr.  Lyon :  If  the  Examiner  please,  the  evidence 
shows  2540  instead  of  2537,  I  believe. 

Mr.  Warren:     There  is  no  technical  difference. 

Trial  Examiner  Reardon:     Off  the  record. 
(There  was  a  discussion  off  the  record.) 

By  Mr.  Tolin: 

Q.  May  we  consider  that  that  question  referred 
to  2540  instead  of  2537?  A.     Yes,  sir. 

•    Q.     Would  your  answ^er  be  the  same? 

A.     Yes,  sir. 

Q.  Does  the  sun  lamp  ordinarily  have  a  l^eno- 
ficial  effect  upon  the  human  body? 

A.  If  it  is  used  according  to  proper  indicatioiis, 
yes. 

Q.     The   only   practical    difference   in   its   effect 
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upon  the  body  lies  in  the  fact  that  it  takes  longer 
to  obtain  a  result  [205]  from  the  sun  lamp  than  it 
does  to  obtain  the  same  result  from  a  therapeutic 
lamp,  isn't  that  true? 

A.  Except  that  the  therapeutic  lamps  have 
shorter  radiation,  as  a  general  thing,  than  the 
sun  lamps. 

Q.  With  that  exception,  the  answer  would  be 
"yes",  would  it  not? 

A.     May  I  hear  that  question  again  ? 

(The  question  referred  to  was  read.) 

A.  No,  I  would  say  that  isn't  true,  because  the 
therapeutic  lamp  has  shorter  radiation.  It  is  more 
irritating  than  the  sun  lamp  and  it  doesn't  have 
the  pronounced  biological  effects  that  the  sun  lamp 
has. 

Q.  What  pronounced  biological  effect  is  obtained 
with  the  sun  lamp  that  is  not  obtained  with  a  ther- 
apeutic lamp  ? 

A.  The  activation  of  vitamin  D  from  cholesterol 
in  the  skin. 

Q.  Does  not  the  therapeutic  lamp  have  that 
effect? 

A.  Not  the  cold  quartz  lamp.  It  has  the  effect^ 
but  not  nearly  as  great  as  the  longer  wave  lengths 
contained  in  sun  lamps. 

Q.  There  is  an  appreciable  activitation  of  vita- 
min D  in  the  human  body  by  the  use  of  cold  quartz, 
is  there  not?  A.     That  is  true. 

Q.  And  the  practical  effect  of  that  is  that  the 
calcium  metabolism  of  the  body  is  improved? 
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A.     That  is  right.  [206] 

Q.  Now,  just  what  does  calcium  metabolism  in- 
volve ? 

A.  It  involves  the  deposition  of  calcium  in  the 
bone  structure,  and,  also,  the  calcium  is  present,  of 
course,  in  all  tissues  of  the  body. 

Q.  What  percentage  of  the  calcium  of  the  body 
is  present  in  the  bone  structure  *? 

A.  Well,  I  can't  give  you  the  figure  offhand.  It 
is  a  high  percentage. 

Q.  But  there  is  a  definite  percentage  present  in 
the  blood  and  lymph  of  the  body  as  well  ? 

A.     That  is  right,  yes,  sir. 

Q.  What  is  the  function  of  that  calcium  that  is 
present  in  the  blood  and  lymph  % 

A.  The  calcium  in  the  blood  is  necessary  for 
blood  coagulation,  necessary  for  contraction  of  mus- 
cle. It  is  necessary  for  sedation  of  the  nervous 
system.  That  is,  the  nervous  system  causes  you 
to  be  very  irritable  in  the  absence  of  calcium. 

Q.  So  a  calcium  deficiency  in  the  blood  gives  rise 
to  various  nervous  and  muscular  diseases,  does  it 
not?  A.     That  is  right. 

Q.  It  gives  rise  also  to  heart  disease,  does  it 
not? 

A.  Well,  if  the  deficiency  were  severe  enough,  it 
mio'ht,  but  that  is  not  a  common  cause  of  calcium 
deficiency — a  common  cause  of  heart  disease,  I 
should  say.  [207] 

Q.  Calcium  deficiency  diseases  are  among  the 
serious  diseases  with  which  the  human  race  is  af- 
flicted, however?  A.    Yes,  sir. 
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Q.  In  your  opinion,  is  calcium  deficiency  of  the 
blood  corrected  to  any  extent  at  all  by  the  use  of 
cold  quartz  light  % 

A.     It  must  be  because  it  benefits  rickets. 

Q.  Rickets  is  a  calcium  deficiency  disease,  is  it 
not?  A.     True. 

Q.  And  from  a  condition  of  rickets  many  other 
diseases  result,  is  that  true? 

A.     No,  not  directly. 

Q.  But  they  co-exist,  that  is,  the  same  condition 
that  has  brought  about  rickets  will  bring  about 
numerous  other  diseases  in  the  same  person*? 

A.  I  wouldn't  accede  to  that  statement.  I  don't 
believe  that  is  so. 

Q.  Well,  is  an}^  statement  approximately  like 
that  true?   If  so,  will  you  make  such  a  statement? 

A.  It  is  true  that  rickets  occurs  in  debilitated 
children;  that  is,  children  are  debilitated  with  rick- 
ets, and  that  might  predispose  them  to  other  dis- 
eases, that  is  true. 

Q.  Rickets  is  caused  by  a  deficiency  of  calcium 
or  some  defect  in  calcium  metabolism,  is  it  not? 

A.  Not  caused  by  a  deficiency  of  calcium  alone. 
It  is  [208]  caused  by  a  deficiency  of  vitamin  D. 

Q.  Then  the  use  of  a  cold  quartz  light  frequently 
would  tend  to  activate  in  the  body  vitamin  D  to 
the  end  that  the  person  so  using  the  light  would  be 
less  apt  to  have  calcium  deficiency,  would  it  not? 

A.     Correct. 

Q.     And  if  we  avoid  calcium  deficiency,  we  are 
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exerting  a  general  prophylaxis  in  our  bod,y,  are  we 

not?  A.     To  a  certain  extent.   [209] 

Q.  NoW,  what  are  the  two  diseases  in  which 
you  have  used  cold  quartz  light  in  your  own  prac- 
tice? A.     Pityriasis  rosea  and  impetigo. 

Q.     Those  are  the  only  ones?  [211] 

A.     Yes,  sir. 

Q.  Now,  doctor,  is  it  true  that  cold  quartz  light, 
emanating  from  a  light  such  as  you  have  examined 
here  in  the  hearing  room, 

Trial  Examiner  Reardon:  You  mean  the  re- 
spondent's? 

By  Mr.  Tolin: 

Q.     the    respondent's    light,    does    reach   the 

blood  stream? 

Mr.  Lyon:  Just  a  minute.  I  will  object  to  that 
question  as  lef erring  to  something  not  in  evidence. 

Trial  Examiner  Reardon:  Overruled.  He  may 
answer. 

The  Witness:  T  can't  say.  It  is  very  supei'ficial 
in  action,  Init  whether  its  penetration  would  be 
enough  into  the  skin  to  reach  the  blood  stream,  I 
do  not  know. 

By  Mr.  Tolin: 

Q.  Vitamin  D  is  manufactured  in  the  skin,  is 
it?  A.     Yes,  sir. 

Q.     The  skin  consists  of  several  layers? 

A.     That  is  right. 

Q.     I  don 't  know  if  that  is  a  correct  medical  term, 
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but  that  is  the  way  I  understand,  it  does  consist 

of  several  layers,  does  it  not?  A.     Yes,  sir. 

Q.     What  is  the  first  one,  as  we  go  in? 

A.     The    epidermis. 

Q.  What  happens  in  the  epidermis  when  ultra- 
violet light,  [212]  emanating  from  cold  quartz, 
strikes  it? 

A.  Well,  vitamin  D  is  manufactured  somewhere 
in  that  superficial  layer  of  the  skin.  It  is  manufac- 
tured even,  apparently,  in  feathers  of  birds,  so  that 
it  does  not  necessarily  mean  that  the  radiation 
strikes  the  blood  stream. 

Q.  Is  the  epidermis  itself  made  up  of  several 
layers  ? 

A.  Yes,  there  is  more  than  one  layer  of  epi- 
dermis. 

Q.     Wliat  are  they? 

A.  Well,  there  is  a  very  superficial  layer  of  dead 
cells,  and  then  there  is  another — probably  another 
layer  below  that.  I  don't  remember  all  the  layers 
of  the  skin  myself.  There  is  another  layer.  Then 
you  come  to  the  true  skin  or  dermis  below  that,  in 
which  the  blood  supply  is  abundant. 

Q.  In  which  the  blood  supply  that  fills  the  skin 
and  nourishes  it  is  found;  is  that  right? 

A.     Correct. 

Q.  And  is  it  the  blood  that  comes  into  that  part 
of  the  skin  that  receives  ultra-violet  light  from  a 
cold  quartz  light? 

A.  I  don't  know  whether  your  radiation  pene- 
tration would  be  enough  to  reach  the  blood  in  the 
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deeper  layer  of  the  skin  or  not.    I  am  under  the 

impression  that  it  does  not. 

Q.  Well,  is  it  your  testimony  now,  Doctor,  that 
you  do  not  know  how  far  into  the  skin  cold  quaitz 
emissions  of  2540  or  2537  angstrom  units  will  pene- 
trate'? [213] 

A.  I  know  it  is  very  superficial,  but  I  can't  state 
in  millimeters.  It  is  probably  less  than  one  milli- 
meter, the  penetration. 

Q.     How^  thick  is  the  skin? 

A.  Oh,  the  skin,  the  whole  skin,  probably  three 
or  four  or  five  millimeters  thick. 

Q.  Do  you  know,  without  just  hazarding  a  guess, 
but  do  you  know  from  your  study  or  observation 
whether  cold  quartz  light  does  in  some  instances 
penetrate  the  skin  and  reach  the  body  tissue  be- 
low the  skin? 

A.  I  have  not  done  the  experiments  myself.  It 
was  done  at  the  University  of  Chicago  by  Dr.  Ba- 
chem. 

Q.     Dr.  Albert  Bachem?  A.     That  is  right. 

Q.     Of  the  University  of  Illinois? 

A.     The  University  of  Illinois,  that  is  right. 

Q.  Do  you  consider  statements  by  Dr.  Albert 
Bachem  upon  the  subject  of  cold  quartz  light  as 
authoritative?  A.     Yes,  they  should  be. 

Q.  Do  you  know  what  Dr.  All)ert  Bachem  says 
respecting  the  de])th  at  which  ultra-violet  light 
emanating  from  cold  quartz  of  2537  angstrom  units 
has  penetrated  the  skin  of  a  white  human  being? 

A.     I  don't  remember  his  exact  figure. 
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Q.     You  don't  know  from  any  other  source, 

[214] 
A.     No,  sir. 

Q.     to  what  depths 

A.     Not  the  exact  depth. 

Q.     that  a  light  of  that  kind  penetrates? 

A.     Not  the  exact  depth. 

Q.  You  are  not  prepared  to  say  that  it  does  not 
go  all  the  way  through  the  skin,  are  you? 

A.  Why,  certainly,  I  am.  I  judge  from  data  con- 
tained in  medical  literature.  I  don't  do  everything, 
of  course,  myself,  that  you  ask  here. 

Q.  Please  understand.  Doctor,  I  am  not  asking 
you  that  your  whole  answer  should  be  based  on 
what  you  have  done.  Would  you  state  that  a  state- 
ment of  this  kind  is  true : 

"From  the  various  physical  and  biological 
effects  observed  we  can  state  that  the  wave 
length,  2537  angstrom  units,  has  enough  pene- 
trating power  to  produce  biologic  effects ;  that  it 
causes  an  erythema  with  little  danger  of  over- 
exjDOsure  and  accumulation;  that  it  has  a  posi- 
tive antirachitic  effect;  it  produces  Vitamin 
D  and  does  not  destroy  it  as  long  as  excessive 
irradiation  is  avoided.  Hence,  there  is  not 
antagenistic  effect  between  this  and  the  longer 
actinic  rays." 

Would  you  say  that  that  statement  is  true? 

A.     Yes,  sir.  [215] 

Q.     "In  regard  to  the  bactericidal  effect  it  does 
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not   differ   from   raj^s   of   longer   or   shorter   wave 

length." 

By  '"it"  meaning  that  2537  angstrom  units  of 
ultra-violet  light  transmitted  through  cold  quartz. 
Would  you  say  that  statement  is  correct? 

A.     I  would  say  that  is  correct. 

Q.  Do  you  recognize  it  as  quotations  from  the 
writings  of  Dr.  Albert  Bachem  in  the  Archives  of 
Physical  Therapy  ? 

A.  Well,  I  don't  remember  the  statement.  I 
suppose  I  have  read  it,  but  I  don't  remember  it. 

Q.  Well,  do  you  know  that  Dr.  Bachem  has  given 
an  opinion  of  that  kind,  or  to  that  effect? 

Mr.  Lyon:  I  object  to  that.  The  witness  has 
already  answered  the  question. 

Trial  Examiner  Eeardon:  T  overrule  the  objec- 
tion.    You  may  answ^er. 

The  Witness :  Well,  I  don 't  remember  that  state- 
ment of  Dr.  Bachem? 

By  Mr.  Tolin: 

Q.  Do  you  know  whether  that  statement  is  in 
keeping  with  the  general  course  of  instruction  of  Dr. 
Bachem?  A.     I  think  it  is. 

Q.  Would  you  say  that  this  statement  is  cor- 
rect: 

"The  valuable  action  of  ultraviolet  irradi- 
ation in  skin  diseases  is  due  to  many  effects. 
Among  the  [216]  general  eifects  are: 

"(a)  stimulation  of  cellular  metabolism; 
(b)   increased  resistance  of  the  bodv  to  infec- 
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tioii;  (c)  stimulation  of  the  vasomotor  reflexes 
of  the  body;  (d)  improvement  in  the  functional 
activity  of  the  skin  in  consequence  of  a  re- 
distribution of  blood  amongst  the  organs  of  the 
body;  (e)  production  in  the  skin  of  Vitamin  D 
which  hastens  the  healing  of  certain  skin  con- 
ditions; (f)  alteration  in  blood  chemistry — cal- 
cium, potassium,  etc. — the  ra3^s  acting  as  a  mor- 
dant for  calcium;  and  (g)  a  marked  psycholog- 
ical improvement'"? 

A.  Of  course,  those  are  the  opinions  of  one  man, 
but  even  though  Dr.  Bachem — if  that  is  from  Dr. 
Bachem, — ^may  be  an  authority,  there  are  numerous 
other  authorities  who  do  not  agree  with  him  on  all 
of  those  statements. 

Q.     But  do  you  agree  with  those  statements? 

A.     Not  all  of  them. 

Q.  Well,  let's  go  through  them  and  let  us  see 
how  far  you  will  go  along  with  this  statement. 
"Stimulation  of  cellular  metabolism;"  do  you  agree 
wdth  that? 

A.  Well,  that  is  quite  a  general  statement.  I 
w^ouldn't  want  to  agree  with  it  and  not  know  just 
what  type  of  cellular  metabolism  is  meant. 

Q.  Well,  to  some  extent  would  you  say  that 
cellular  [217]  metabolism  is  influenced  by  the  use 
of  cold  quartz? 

A.     No,  I  wouldn't  even  state  that. 

Q.  Is  your  refusal  to  say  that  based  upon  the 
fact  that  you  feel  not  sufficiently  acquainted  with 
the  literature  of  the  subject  to  know? 
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A.     No,  it  isn't. 

Q.  Is  it  ])ascd  upon  your  owu  experimental  work 
or  your  class  room  instruction  at  the  time  that  you 
have  been  a  student?  A.     No. 

Q.  Is  it  based  upon  laboratory  work  done  by 
others  under  your  supervision?  A.     No. 

Q.     Upon  what  is  it  based? 

A.  It  is  l:)ased  upon  the  statements  of  the  Coun- 
cil of  Physical  Therapy  of  the  American  Medical 
Association,  who  have  enumerated  the  things  for 
which  they  think  cold  quartz  light  is  good,  and 
that  is  one  of  them  that  we  have  no  evidence  on, 
that  it  stimulates  cellular  metabolism. 

Q.  Doctor,  in  Scottish  law  they  have  three  forms 
of  verdict  that  a  jury  can  bring  in.  They  can  say, 
''giiilty,"  "not  guilty,"  and  ''not  proved."  Now, 
I  say  that  by  way  of  a  preface  to  this  question: 
Is  your  answer  then  that  you  cannot  say  that  cel- 
lular metabolism  is  influenced  by  the  use  of  cold 
quartz  light  of  2537  angstrom  units  based  upon 
[218]  the  fact  that  to  you  it  is  not  proved? 

A.     Yes,  sir,  that  is  right. 

Q.  And  you  accept  the  fact  that  the  Touncil  of 
Physical  Therapy  of  the  American  Medical  Asso- 
ciation has  so  far  maintained  the  position,  not 
proved  ?  A.     Correct. 

Q.  Now,  let  us  take  (b) :  "Increased  resistance 
of  the  body  to  infection."  Do  you  agree  that  that 
is  true?  I  mean  as  to  all  of  these,  of  course,  n]ion 
the  application  of  2537  angstrom  units  from  a  de- 
vice such  as  the  respondent  manufactures? 
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A.  No,  I  don't  agree  with  that.  Neither  is  that 
proven. 

Q.     Is  your  disagreement  upon  that  same  basis? 

A.     Yes,  sir. 

Q.     And  solely  upon  that  basis? 

A.     Yes,  sir. 

Q.  ''(c)  Stimulation  of  the  vasomotor  reflexes 
of  the  body — there  is  an  increased  tolerance  to  ex- 
tremes of  temperature."  Do  you  agree  with  that 
statement  ? 

A.  I  agree  with  that  statement  in  relation  to 
sunlight,  but  not  on  the  basis  of  cold  quartz. 

Q.  With  relation  to  ordinary  sunlight  or  the 
sun  lamp? 

A.  Sunlight  or  the  sun  lamp.  Sunlight  more  so, 
however. 

Q.  You  believe  that  would  be  true  of  the  sun 
lamp?  A.     Yes.  [219] 

Q.  What  is  the  position  of  the  Council  of  Phys- 
ical Therapy  of  the  American  Medical  Association 
with  respect  to  that  statement,  as  it  relates  to  ex- 
posure to  ultra-violet  from  a  sun  lamp,  if  you 
know? 

A.  Well,  I  don't  know  what  the  attitude  of  the 
Council  is  on  that.  That  is  a  personal  opinion  of 
mine  and  based  on  observation  of  patients  also.  For 
instance, 

Q.  You  have  used  the  sun  lamp  considerably  in 
your  practice,  haven't  you? 

A.  Well,  I  have  used  something  equivalent  to 
it,  yes. 
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Q.  And  most  of  your  experience  in  ultra-vio- 
let lias  been  with  the  sun  lamp  and  hot  quartz, 
rather  than  with  the  cold  quartz? 

A.     That  is  true. 

Q.  In  fact,  so  far  as  the  use  of  cold  quartz  in 
general  therapy,  you  wouldn't  say  that  you  have 
had  any  experience,  would  you? 

A.     Very  little. 

Q.  Not  sufficient  upon  which  to  base  an  opinion 
as  an  expert  witness? 

A.     Not  from  personal  experience. 

Q.  Well,  let's  take  (d)  in  this  statement:  ''Im- 
provement in  the  functional  activity  of  the  skin  in 
consequence  of  a  redistribution  of  blood  amongst 
the  organs  of  the  body."   Do  you  agree  with  that? 

[220] 

A.    No. 

Q.  Is  your  disagreement  on  the  basis  that  it  has 
not  been  proved?  A.     That  is  right. 

Q.  And  by  that  you  mean  that  it  has  not  been 
proved  to  the  extent  that  the  Council  of  Physical 
Therapy  of  the  American  Medical  Association  has 
accejjted  it  as  proved? 

A.  Well,  I  don't  know  that  I  have  ever  seen 
a  statement  by  the  Council  on  that  particular  thing. 

Q.     You  mean  it  has  not  been  proved  to  you? 

A.     It  has  not  been  proved  to  me,  that  is  right. 

Q.  What  would  prove  it  to  you,  Doctor,  if  it 
were  to  be  ])roved?  How  would  it  be  ])i'oved  to  you, 
in  your  practice  or  study? 

A.     Well,  it  would  be  evidenced   bv   dianues  in 
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skin  circulation,  increased  skin  temperature,  prob- 
ably tanning. 

Q.  It  would  be  proved  by  your  taking  a  cold 
quartz  light  and  turning  it  on  somebod}^  and  see- 
ing the  results,  wouldn't  it,  or  rather  than  on  some- 
body, on  a  number  of  persons'? 

A.  Study,  and  my  knowledge  of  other  types  of 
ultra-violet  radiation. 

Q.  I  will  proceed  now  to  (e),  and  ask  you 
if  this  statement  is  true,  with  respect  to  cold  quartz 
light  of  2537  angstrom  units,  emitted  from  a  de- 
vice such  as  respondent  manufactures,  that  it  would 
cause  "production  in  the  skin  of  Vitamin  D  [221] 
which  hastens  the  healing  of  certain  skin  condi- 
tions"?   Is  that  true? 

A.  I  think  that  is  true.  No.  I  beg  your  pardon. 
You  said  "of  skin  conditions"? 

Q.     Yes,  "of  certain  skin  conditions". 

A.  Oh,  I  don't  think  vitamin  D  has  anything 
to  do  with  it. 

Q.  Would  you  say  that  vitamin  D  has  no  func- 
tion whatsoever  in  the  healing  of  skin  conditions  ? 

A.     Not  so  far  as  is  known. 

Q.  Vitamin  D,  in  so  far  as  you  are  aware  of  its 
function  in  the  body,  has  to  do  with  calcium  and 
phosphorous  metabolism?  A.     Yes,  sir. 

Q.  Is  phosphorous  metabolism  different  from 
calcium  metabolism? 

A.  Well,  they  are  very  similar.  They  ai-e  recip- 
rocal. They  go  along  together,  because  calcium 
is  deposited  in  the  skeleton  as  calcium  phosphate? 
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Q.     What  about  this  language  of  "a  marked  psy- 
chological improvement"?   Do  you  agree  with  that? 
A.     Oh,  that  is  a  possibility   with   any  kind   of 
treatment. 

Q.  As  a  matter  of  fact,  doctors  often  paint  the 
skin  of  patients  with  a  brilliantly  colored  drug, 
whereas  so  far  as  the  therapy  is  concerned,  they 
could  get  the  same  results  from  a  colorless  one,  just 
to  bring  about  a  psychological  improvement  in  the 
patient?  [222] 

A.  I  think  quacks  probably  do  it.  I  don't  think 
ethical  medical  men  do. 

Q.     Do  you  agree  with  this  statement  as  a  true 
statement,  with  respect  to  the  use  of  cold  quartz 
light  of  2537  angstrom  units,  or  thereabouts,  emit- 
ted from  a  device  such  as  respondent  manufactures : 
"The  sedative  effect  of  ultraviolet  irradia- 
tion on  the  nerve  endings  in  the  skin  is  very 
valuable  in  allaying  the  intense  and  distressing 
itching  associated  with  many  skin  dermatosis'"? 

A.     No,  I  wouldn't  agree  with  that. 

Q.  Is  your  failure  to  agree  with  that  based 
upon  the  position  of  the  Council  of  Physical  The- 
rapy of  the  American  Medical  Association  that  it' 
is  not  proved?  A.     That  it  is  not  proved. 

Q.  Is  that  your  sole  disagreement  with  that 
statement?  A.     Yes,  sir. 

Q.  Will  you  say  that  this  statement  is  true: 
"With  respect  to  eczema  ultraviolet  irradiation  is 
of  especial  value  in  the  less  acute  and  more  chronic 
forms"? 
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A.  If  it  is  to  be  used,  in  eczema,  I  think  that  is 
true. 

Q.  Do  you  agree  with  this  statement  as  to  urti- 
caria : 

"Mild  application  of  actinic  rays  usually  suf- 
fice to  relieve  the  intense  itching  and  to  clear 
up  the  condition"?  [223] 

A.  Well,  it  might  lessen  the  itching,  but  not 
clear  up  the  condition. 

Mr.  Lyon:  May  we  have  a  definition  of  that 
particular  disease*? 

The  Witness :  Uticaria  is  one  of  the  allergic  dis- 
eases, related  to  asthma  and  hay  fever.  It  is  due 
to  a  protein  sensitization.  Some  people  are  sensi- 
tive, for  instance,  to  strawberries,  which  produces 
urticaria. 

By  Mr.  Tolin: 

Q.  Then  the  use  of  actinic  rays  would  be  sim- 
ply palliative  rather  than  curative? 

A.     That  is  right. 

Q.     But  they  would  have  some  palliative  effect? 

A.     Somewhat. 

Q.     What  is  the  definition  of  "actinic  rays"? 

A.  Well,  the  word  "actinic"  means  chemical,  a 
chemical  action. 

Q.  Would  it  refer  to  rays  of  the  type  that  emit 
from A.     Yes,  sir. 

Q.     the  device  the  respondent  manufactures? 

A.     That  is  right.  [224] 

Q.     Would  you  say  that  this  statement  is  a  true 
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statement,  having  reference  to  the  use  of  cold  quartz 

light: 

"The  proof  that  such  acceleration  of  oxida- 
tion and  reduction  reactions  does  take  place" — 

well,  that  is  not  a  good  statement  with  the  word 
"such"  in  that. 

I  will  find  another  statement  here.  Would  you 
say  that  this  statement  could  not  be  true  concern- 
ing cases  treated  with  cold  quartz  light: 

"Cases  of  tuberculosis  in  children  and  cases 
of  early  tuberculosis  in  war  prisoners  (adults) 
demonstrated  a  definite  increase  in  activated 
oxygen  in  the  blood." 

A.     I  wouldn't  say  that  could  not  be  true. 

Q.  If  it  were  true,  do  you  think  it  might  have 
been  caused  by  the  radiation  wdth  cold  quartz  light? 

Mr.  Lyon:     Objected  to  as  speculative. 

Trial  Examiner  Reardon:     Overruled. 

The  Witness:  I  don't  know  whether  it  would  be 
or  not. 

By  Mr.  Tolin: 

Q.  Do  you  know  the  position  of  the  Council  of 
Physical  Therapy  of  the  American  Medical  Asso- 
ciation on  that  point? 

A.  I  don't  think  they  w^ould  acce])t  it.  T  don't 
know  absolutely,  but  I  doubt  if  they  accept  it. 

Q.     You  are  a  member  of  the  CoTuicil,  aren't  you? 

A.  No,  I  am  not  a  member  of  the  Council.  I  am 
a  member  of  [227]  the  educational  committee  of  the 
Comicil.  I  am  not  a  member  of  the  regular  Cou.ncil. 
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Q.  How  does  the  publication,  ''The  Archives  of 
Physical  Therapy,  Official  Journal  of  the  Ameri- 
can Congress  of  Physical  Therapy"  compare  in 
standing  with  the  physicians  of  this  country,  with 
the  British  Journal  of  Physical  Medicine?  [228] 
A.  I  think  it  has  better  standing  in  this  country 
than  the  British  Journal  of  Physical  Medicine. 

Q.  Is  it  in  this  country  comparable  to  the  physi- 
cians here  with  the  British  Journal  of  Medicine  to 
the  physicians  there  ? 

A.     I  can't  say  as  to  that. 
Q.     It  is  considered  a  reliable  publication? 
A.    Yes,  in  the  field  which  it  covers,  it  is. 
Q.     Do  you  know  of  a  physician  by  the  name  of 
Frank  H.  Krusen  ?  A.     Yes,  sir. 

Q.     What  is  the  standing  of  Frank  H.  Krusen, 
as  a  man  familiar  with  ultra-violet  radiation  ? 
A.     He  has  very  good  standing. 
Q.     Would  you  say  that  this  statement  is  a  true 
statement : 

''Ultraviolet  irradiation  produces  photo- 
chemical effects  with  activation  of  substances 
in  the  skin  and  possibly  in  the  blood.  Biologic 
effects,  such  as  stimulation  of  metabolism,  cellu- 
lar activity,  growth  and  circulation  are  also  pro- 
duced. Ultraviolet  radiation  in  wave  lengths 
shorter  than  315  millimicrons  will  prevent  and 
cure  rickets.  These  rays,  in  wave  lengths 
shorter  than  315  millimicrons,  will  impart  an 
antirachitic  potency  to  fats,  milk,  ergosteral,  7- 
dehydrocholesterol,  oils,  and  vegetables.  [229] 
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Such  radiation  causes  delay  or  latent  erythema 
of  the  skin  of  human  beings,  improves  the  tone, 
color  and  elasticity  of  the  skin  and  presumably 
increases  the  cutaneous  secretory  and  protective 
powers.  Also,  irradiation  with  ultraviolet  en- 
ergy will  increase  the  active  oxygen  content  of 
the  1-i-p-i-d-s " 

A.    Lipids. 

Q.    'lipids  of  the  skin,  thus  increasing  their 

bactericidal  action"? 

A.     I  think  that  is  all  true. 

Q.     Is  this  true : 

"On  general  exposure  to  ultraviolet  radiation 
there  will  be  produced  an  increase  in  the  num- 
ber of  erythrocytes,  leukocytes,  blood  platelets 
and  hemoglobin  of  the  circulating  blood  and  a 
decrease  in  the  hydrogen  ion  concentration,  co- 
agulation time  and  eventually  in  the  blood  vol- 
ume. A  transient  lowering  of  blood  pressure 
is  produced  by  exposure  to  ultraviolet  rays"? 

A.  There  is  one  controversial  point  in  there, 
which  hasn't  been  proven.  That  is  the  effect  on 
hemoglobin  and  red  blood  cells,  or  erythrocytes. 
Otherwise,  I  think  that  it  is  all  accepted. 

Q.  Is  this  true:  "From  wave  lengths  longer  than 
290  milimicrons  there  are  presumably  stimulative 
effects  [230]  on  the  human  body."     Is  that  true? 

A.  Yes,  that  is  true,  with  biological  rays.  You 
don't  have  any  of  those  in  your  lamp  though;  that 
is,  not  enouu'h  of  them  to  speak  of. 
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Q.     Well,  there  are  some,  aren't  there? 
A.     Very  few. 
Q.     Is  this  true: 

"General  exposures  to  ultra-violet  rays  im- 
prove muscular  tone,  increase  the  metabolism 
of  proteins  and  minerals  and  increase  the  abil- 
ity of  the  organism  to  utilize  more  effectively 
materials  which  are  present  but  not  available'"? 

A.  There  might  be  some  controversy  about  the 
metabolism  of  proteins.     In  fact,  there  is. 

Q.  Isn't  there,  however,  respectable  and  respected 
medical  authority  to  the  effect  that  ultra-violet  rays 
emanating  from  a  device,  such  as  the  respondent 
here  manufactures,  will  produce  that '? 

A.  He  doesn't  specify  the  wave  length  there, 
does  he? 

Q.  I  have  read  you  statements  and  asked  you  if 
they  were  true.  In  some  of  them  it  does  specify, 
as  the  question  shows,  shorter  than  315  millimicrons, 
and  in  another  longer  than  290. 

A.  Of  course,  most  of  the  therapeutic  lamps  have 
shorter  radiation  than  315  millimicrons. 

Mr.  Lyon :    What  is  that  in  angstrom  units  ?  [231] 

The  Vfitness:     Just  multiply  it  by  ten:  3150. 

By  Mr.  Tolin: 

Q.  I  read  you  one  question  here,  Doctor,  which 
had  reference  to  ultra-violet  radiation  in  wave 
lengths  shorter  than  315  millimicrons? 

A.     That  is  right. 

Q.     Now,  you  remember  generally  that  question. 
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AVill  you  say  that  the  biological  effects  tliat  1  recited 
in  that  question  would  be — or,  that  your  answer  to 
the  question  would  be  the  same  if  I  added  to  it,  as- 
suming that  the  light  used  was  light  coming  from 
such  a  device  as  respondent  here  manufactures'? 

A.  Well,  I  would  alter  my  statement  somewhat, 
if  I  thought  the  only  light  we  had  came  from  a  de- 
vice of  this  wave  length.  You  said  a  wave  length 
shorter  than  3150,  which  many  therapeutic  lamps 
have,  and  which  the  longer  hot  quartz  light  has,  for 
instance. 

Q.  Of  course,  I  don't  want  to  have  your  ''yes" 
answer,  which  you  gave  me,  stand  if  we  were  not 
having  a  definite  understanding  on  it. 

A.  Krusen  is  not  talking  about  the  wave  lengths 
of  this  type,  particularly.  He  is  talking  about  wave 
lengths  shorter  than  3150. 

Q.  Now,  let  me  read  you  part  of  this  statement, 
Doctor,  and  as  I  go  along  in  it,  you  bear  in  mind  the 
device  that  is  [232]  in  controversy  here,  and  stop 
me  at  a  point  where  your  answer  would  be  other 
than  the  matter  I  am  reading  to  you : 

"Ultraviolet  radiation  y^roduces  photo- 
chemical effects  with  activation  of  substances  in 
the  skin  and  possibly  in  the  blood.  Biologic 
effects,  such  as  stimulation  of  metabolism,  cellu- 
lar activity,  growth  and  circulation  are  also 
produced." 

A.  That  is  where  I  would  object.  That  last 
statement  there. 

Q.     What  part  of  it? 
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A.  Well,  regarding  metabolism  and  cellular  ac- 
tivity. 

Q.     You  would  object  to  this  part  of  that  state- 
ment then:  "stimulation  of  metabolism,  cellular  ac- 
tivity, growth  and  circulation  are  also  produced"? 
A.     That  is  true. 
Q.     You  feel  that  is  not  true  ? 
A.     At  least  is  unproven. 

Q.     That  is,  it  is  unproven  to  the  Council  of  Phy- 
sical Therapy  of  the  American  Medical  Association  ? 
A.    Yes. 

Q.     And  that  is  your  sole  basis  for  non-accept- 
ance of  that  statement  ? 
A.     Oh,  not  entirely. 

Q.  Well,  in  your  own  experience,  are  those  the 
sole  bases  of  your  rejection?  [233] 

A.  That  and  perusal  of  medical  literature  which 
I  have  read  on  the  subject. 

Q.  I  will  now  read  a  little  further  here,  with  the 
same  undretsanding,  that  you  are  going  to  stop  me 
when  I  come  to  a  place  where  you  disagree: 

"Ultraviolet  radiation  in  wave  lengths 
shorter  than  315  millimicrons  will  prevent  and 
cure  rickets.  These  rays,  in  wave  lengths 
shorter  than  315  millimicrons  will  impart  an 
antirachitic  potency  to  fats,  milk,  ergosterol,  7- 
dehydrocholesterol,  oils  and  vegetables." 

Would  you  say  that  that  is  true  of  a  devise  that 
radiates  wave  lengths  of  2537  or  2540  angstrom 
units  ?  A.     That  is  right. 

Q.     I  will  now  read  on:    "Such  radiation  causes 
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delayed  or  latent  erythema  of  the  skin  of  human 

beings,  improves  the  tone,  color  and  elasticity  of  the 

skin'^ 

A.     I  would  object  to  that  for  this  lamp. 
Q.     What  part  of  that  would  3'OU  object  to? 
A.     "Improves  the  tone  and  elasticity." 
Q.     It  says  "tone,  color  and  elasticity."     Does 
your  objection  go  to  color  too? 

A.  Well,  color  is  all  right.  I  would  say  elasticity 
and  tone,  as  unproven. 

Q.  By  saying  "unproven",  you  mean  unproved 
to  the  Council  of  Physical  Therapy  of  the  American 
Medical  Association?  [234]  A.     Yes. 

Q.    And  solely  on  that  basis  ? 
A.     Not  entirely.    On  basis  of  perusal  of  medical 
literature  aside  from  that. 

Q.    You  mean  unproved  to  you  ? 
A.     Unproved  to  me,  yes,  sir. 
Q.     You   consider   that   the   position   which   you 
take  on  these  matters  is  identical  to  the  position 
taken  by  the  Council  of  Physical  Therapy  of  the 
American  Medical  Association,  do  you  not? 
A.     Well,  largely;  not  entirely. 
Q.     You  recognize  that  your  position  on  matters 
of  w^hat  is  proved  in  the  field  of  ultraviolet  radia- 
tion is  that  of  an  ultra-conservative  physician? 

Mr.  Lyon:  Just  a  minute.  That  is  objected  to 
as  argumentative. 

Mr.  Tolin:  I  am  asking  him  on  the  basis  that  if 
a  man  gets  up  and  says,  "I  am  pretty  radical  on 
this  subject",  that  means  one  thing,  and  if  the  man 
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is  ultra-conservative,  it  goes  to  the  weight  to  be 

given  the  testimony. 

Trial  Examiner  Reardon :    I  will  overrule  the  ob- 
jection. 

The  Witness:     You  mean  that  I  am  ultra-con- 
servative ? 

By  Mr.  Tolin: 

Q.     Yes,  Doctor?  [235]  A.     No. 
Q.     On  the  subject  of  ultra-violet  radiation? 
A.     I  don't  think  I  am  ultra-conservative. 
Q.     What  do  you  classify  the  observers  of  litera- 
ture on  ultra-violet  radiation,  and  men  who  have 
and  hold  theories  respecting  it, — into  ultra-conser- 
vatives, conservatives, 

A.    And  enthusiasts. 

Q.    liberals,  and  radicals,  and  enthusiasts? 

Now,  where  would  you  place  yourself  ? 

A.     Well,  I  would  say  probably  a  conservative. 
Not  ultra-conservative. 

Q.     I   will   now  read  another  statement.     I  am 
about  finished. 

"Also,  irradiation  with  ultraviolet  energy 
will  increase  the  active  oxygen  content  of  the 
lipids  of  the  skin,  thus  increasing  their  bac- 
tericidal action." 

Do  you  agree  with  that  ? 

A.     I  think  that  is  all  right. 

Q.     As  to  the  respondent 's  product  ? 

A.    Yes. 

Q.     ''Ultraviolet  irradiation  will  impart  an  anti- 
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rachitic  potency  to  the  milk  of  cows  or  pregnant 

or  nursing  mothers'"? 

A.     That  is  unproved  for  this  lamp. 

Q.  Is  it  proved  as  to  ultra-violet  radiation  at 
all?  [236]  A.    Yes. 

Q.  It  has  not  been  disproved  as  to  this  lamp, 
has  it?  A.     No,  sir. 

Q.  Have  any  of  the  things  you  have  said  are  un- 
proved been  disproved,  to  your  knowledge? 

A.     Not  so  far  as  I  know. 

Q.  Is  it  not  true  that  in  the  field  of  ultra-violet 
therapy  and  the  use  of  therapeutic  lamps  of  2540 
or  2537  angstrom  units,  there  is  great  division  of 
opinion  among  physicians  and  research  men  of  high 
standing  ? 

A.     I  think  that  is  true.  [237] 

Redirect  Examination 
By  Mr.  Lyon : 

Q.  I  believe  you  stated  that  you  are  connected 
with  the  White  Memorial  Clinic  here  in  Los  An- 
geles? A.     Yes,  sir. 

Q.  And  you  say  you  have  used  a  cold  quartz 
lamp  in  connection  with  that  clinic  ? 

A.     Yes,  sir. 

Q.  How  many  years  have  you  had  that  lamp 
there?  [238] 

A.     We  have  had  it  four  years. 

Q.  And  what  was  the  reason  that  you  did  not 
use  it  for  any  other  diseases  except  the  two  that 
you  mentioned,  impetigo  and  pityriasis  rosea? 
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A.  Because  I  have  always  considered  the  hot 
quartz  lamp  better  for  our  purposes. 

Q.  And  what  is  the  difference  between  a  hot 
quartz  lamp  and  a  cold  quartz  lamp  ? 

A.  Well,  the  hot  quartz  lamp  is  a  mercury  vapor 
arc  in  a  quart  tube,  which  has  much  longer  ultra- 
violet radiation,  that  is,  longer  than  this  lamp  here, 
extended  way  up  and  through  the  visible  spectrum. 
As  a  matter  of  fact,  there  we  have  potent  lines  and 
a  continuous  wave, — potent  lines  in  the  biological 
region,  in  which  there  is  also  radiation  of  the  sun- 
light. 

Q.  What  is  the  majority  of  the  spectral  range  of 
the  hot  quartz  light  ? 

A.     They  lie  between  2900  and  3900  angstroms. 

Q.     Those  are  longer  rays  than  the  cold  quartz? 

A.  Longer  rays.  They  also  have  many  short 
rays  too. 

Q.  Those  longer  rays  are  regarded  as  more 
therapeutic  than  the  shorter  rays;  is  that  correct? 

A.     Yes. 

Q.  Is  that  the  general  opinion  of  the  medical 
profession?  A.     I  think  so.   [239] 

Q.  By  the  way,  what  is  your  position  with  the 
White  Memorial  Clinic  ? 

A.     I  am  director  of  physical  therapy. 

Q,  How  many  patients  do  you  have  occasion  to 
observe  during  the  course  of  a  year? 

A.  We  treat  twenty  to  twenty-five  thousand 
patients  a  year. 
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Q.  How  many  physicians  are  there  under  your 
immediate  direction  and  supervision  ? 

A.     We  have  three. 

Q.  How  many  of  these  patients  do  you  have  oc- 
casion personally  to  observe  during  the  year? 

A.  I  write  the  prescriptions  for  all  of  them.  I 
don't  always  see  all  of  them,  but  the  prescriptions 
come  in  from  other  physicians,  and  I  re-write  them 
to  fit  the  patient. 

Q.  And  you  used  the  hot  quartz  lamp  on  numer- 
ous individuals  in  your  experience  ? 

A.     Oh,  yes. 

Q.     How  many  would  you  say,  approximately  ? 

A.  Well,  I  have  used  it  for  years.  I  could  not 
say  absolutely,  but  I  would  say  probably  10,000 
patients. 

Q.  That  is  during  the  course  of  your  entire  ex- 
perience   A.    My  entire  experience. 

Q.     with  the  White  Memorial  Clinic? 

A.     Yes. 

Q.     How  long  have  you  been  there?  [240] 

A.  I  have  been  at  the  White  Memorial  Clinic 
only  since  1937. 

Q.  How  many  cases  have  you  treated  with  the 
cold  quartz  lamp? 

A.  I  can't  state  definitely.  We  treat  only  two 
conditions,  as  I  have  already  mentioned  to  you. 

Q.     And  those  are  what  ? 

A.     Pityriasis  rosea  and  im])otigo. 

Q.  What  was  your  exix'rionco  with  respect  to 
impetigo,  with  the  use  of  the  cold  quartz  lamp? 
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A.  We  didn't  find  it  so  very  effective  in  im- 
petigo. 

Q.  Would  you  say  it  was  of  any  value  in  that 
condition  ? 

A.     I  would  say  it  is  of  little  value. 

Q.  How  about  the  other  disease,— pityriasis 
rosea  ? 

A.     It  is  of  definite  value  in  pityriasis  rosea. 

Q.  In  your  opinion,  are  those  the  only  two  dis- 
eases or  conditions  of  the  human  body  in  which  the 
cold  quartz  lamp  would  be  useful  in  physical 
therapy  ? 

A.  No.  I  would  say  it  is  useful  also  for  its  in- 
fluence on  calcium  metabolism. 

Q.     Anything  else  besides  those? 

A.     That  would  be  about  the  limit. 

Q.  By  the  way,  Doctor,  do  you  know  smjthing 
about  the  standing  of  Dr.  Samuel  A3n:"es  of  Lo§ 
Angeles  ? 

A.  Samuel  Ayres  is  one  of  the  most  prominent 
skin  men  in  [241]  the  city;  well  known  throughout 
the  country,  as  a  matter  of  fact. 

Mr.  Lyon :    I  see.    That  is  all. 

Trial  Examiner  Reardon :  Doctor,  I  was  going  to 
ask  you:  Is  the  cold  quartz  lamp  that  you  have 
used  and  your  staff  the  same  as  the  respondent's 
cold  quartz  lamp  here  ? 

The  Witness:  It  is  the  same  type  of  radiation, 
but  much  more  potent. 

Trial  Examiner  Reardon:     Thank  you. 


Federal  Trade  Commission  209 

(Testimony  of  Dr.  Fred  B.  Moor.) 

Recross  Examination 
By  Mr.  Tolin : 

Q.     It  has  the  same  angstrom  units,  2540,  ap- 
proximately, in  the  majority  of  its  rays? 

A.     Yes,  sir. 

Q.     And  all  cold  quartz  lam])s  are  approximately 
the  same,  so  far  as  the  spectral  range  is  concerned? 

A.     Yes,  sir. 

Mr.  Tolin :    That  is  all.  [242] 

Trial  Examiner  Reardon:     The  Commission  has 
rested. 

Mr.  Tolin:    I  call  Dr.  Truesdail. 


DR.  ROGER  W.  TRUESDAIL 

was  thereupon  called  as  a  witness  for  the  Resi:)ond- 
ent  and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
The  Witness:    The  name  is  Roger  W.  Truesdail, 
T-r-u-e-s-d-a-i-1. 

By  Mr.  Tolin : 

Q.     Dr.  Truesdail,  will  you  state  your  profession  ? 

A.  Well,  I  am  a  consulting  chemist  and  consult- 
ing nutritionist. 

Q.  Where  did  you  take  your  training  in  that 
work? 

A.  Well,  my  graduate  training  was  done  at  the 
University  of  Oregon  and  the  University  of  Wash- 
ington. 
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Q.  Prior  to  that,  did  you  take  any  scientific 
work  at  all  ? 

A.  Yes.  I  had  my  Bachelor's  Degree  from  the 
University  of  [244]  Redlands  in  chemistry. 

Q.  What  degree  did  you  take  at  the  University 
of  Oregon?  A.     Master  of  Science. 

Q.  What  degree  did  you  take  at  the  University 
of  Washington*? 

A.     Doctor  of  Philosophy  and  Chemistry. 

Q.  How  long  have  you  been  engaged  as  a  con- 
sulting chemist  and  consulting  nutritionist? 

A.     Since  1931. 

Q.    Where  have  you  practiced  that  profession? 

A.     Here  in  Los  Angeles. 

Q.  Do  you  have  any  connection  with  any  of  the 
institutions  of  learning  here  ? 

A.  Yes.  Since  1935  I  have  been  a  lecturer  in 
chemistry  at  the  University  of  Southern  California. 

Q.  Have  you  had  any  teaching  connection  wdth 
any  of  the  other  schools  here,  that  is,  in  the  South- 
west? 

A.  Yes.  I  was — prior  to  starting  my  own  lab- 
oratories here  in  Los  Angeles,  I  was  in  the  De- 
partment of  Chemistry  for  four  years  at  Pomona 
College,  and  prior  to  that  I  had  been,  as  acting  head 
of  the  department  of  chemistry  for  one  year,  at  the 
University  of  Redlands. 

Q.  Have  you  taught  in  any  schools  outside  of 
California  ? 

A.     Yes,  the  University  of  Nevada. 
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Q.  Have  those  teaching  positions  been  in  the 
teaching  of  scientific  subjects  ?  [245] 

A.     Yes,  entirely  in  the  field  of  chemistry. 

Q.  Are  you  connected  with  some  laboratory  or 
institution  here  at  the  present  time  ? 

A.  Yes.  I  am  president  and  director  of  the 
Truesdail  Laboratories  here  in  Los  Angeles. 

Q.  What  is  the  nature  of  the  work  that  is  car- 
ried on  at  the  Truesdail  Laboratories  ? 

A.  Our  work  is  essentially  in  the  field  of  chem- 
istry and  bacteriology. 

Q.  Are  you  affiliated  with  any  scientific  institu- 
tions or  organizations  ?  A.     Yes  I  am. 

Q.     Will  you  tell  us  some  of  them  ? 

A.  Well,  I  am  a  Fellow  in  the  American  In- 
stitute of  Chemists;  and  also  a  Fellow  in  the  Amer- 
ican Association  for  the  Advancemnt  of  Science;  a 
charter  member  of  the  Institute  of  Food  Techno- 
logists; and  a  member  of  the  American  Chemical 
Society,  the  American  Public  Health  Association, 
and  the  Biochemical  Society  of  Great  Britain. 

Q.  How  many  years  have  you  been  engaged  in 
nutritional  research  work? 

A.  Well,  I  have  been  doing  work  in  mitrition 
since  1925. 

Q.  In  the  course  of  that  work,  have  you  had  oc- 
caison  to  study  vitamin  D  ? 

A.     Yes,  I  have.  [246] 

Q.  Have  you  ever  done  any  work  in  experi- 
mentation with  vitamin  D,  to  determine  its  pres- 
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ence  in  animals  and  the   effect   of   different   sup- 
posed sources  of  vitamin  D  in  animals  ? 

A.  Yes.  Our  work  has  heen  involved  in  the 
biological  testing  of  various  food  and  pharmaceu- 
tical products,  and  also  processes  involving  the  cre- 
ation of  vitamin  D. 

Q.  And  have  you  been  engaged  in  that  study 
for  the  same  period  of  time  ? 

A.  Well,  the  work  that  I  have  done  in  vitamin 
D  has  been  done  primarily  during  the  past  12 
years. 

Q.  Can  you  outline  to  us,  in  a  general  way,  what 
your  work  has  been  with  respect  to  vitamin  D"? 

A.  Well,  yes.  We  have  done  work  in  the  field 
of  determining  the  vitamin  D  content  of  pharmaceu- 
ticals and  food  products,  and  have  also  conducted 
laboratory  investigations  to  develop  processes  for 
the  creation  of  vitamin  D  in  various  food  prod- 
ucts. 

Q.  Had  you  been  engaged  in  that  work  prior  to 
February  20,  1935?  A.     Yes,  I  had;  yes,  sir. 

Q.  Extensively  or  was  that  the  beginning  of 
your  work? 

A.  No.  As  I  stated  previously,  the  beginnii]': 
of  my  interest  in  this  particular  vitamin  work  dates 
back  approximately  12  years  from  now. 

Q.  Do  you  know  Mr.  Warren,  seated  beside  me 
at  the  counsel  [247]  table?  A.     Yes,  sir. 

Q.  Have  you  examined  the  Life  Lite  cold  quartz 
lamp  that  is  manufactured  by  L^ltra- Violet  Prod- 
ucts, Inc.,  the  respondent  in  this  case? 
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A.     Yes. 

Q.  Have  you  physically  examined  any  of  those 
Life  Lites? 

A.  Yes,  I  have.  As  a  matter  of  fact,  I  hav(^ 
owned  one. 

Q.     Have  you  used  it? 

A.     Yes,  I  have  used  it  in  my  own  home. 

Q.  Did  you  at  some  time  during  the  year  1935 
conduct  experiments  with  respect  to  that  Life  Lite, 
meaning  the  cold  quartz  light  sold  under  the  trade 
name,  Life  Lite,  which  is  jDroduced  by  the  respond- 
ent here? 

A.  Well,  our  work  on  that  was  done  approxi- 
mately at  the  beginning  of  1935. 

Q.     At  whose  instance  did  you  do  that  work? 

A.     At  Mr.  Warren's,  as  one  of  our  clients. 

Q.  When  you  say  "our  clients",  whom  do  you 
mean?  A.     My  client. 

Q.  At  what  place  did  you  conduct  your  experi- 
ments ? 

A.  Well,  at  that  time  they  were  conducted  in 
my  laboratories  in  the  Bendix  Building  here  in  Los 
Angeles. 

Q.  With  what  light  did  you  conduct  the  experi- 
ments ? 

A.  Well,  those  particular  experiments  were  con- 
ducted with  [248]  the  regular  home  Life  Lite,  the 
lamp  tliat  I  see  there  on  the  table,  as  near  as  I  can 
tell. 

Q.     Do  you  refer  to  the  hand  model  Life  Lite  ? 

A.     Yes,  the  hand  model,  with  the  timing  device. 
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Q.  Ill  the  course  of  that  experimentation,  did 
you  g-et  burned  yourself?  A.     No,  I  never  did. 

Trial  Examiner  Rear  don:  Is  that  the  lamp,  to 
further  identify  it,  that  has  the  instructions  in 
Commission's  Exhibit  1  and  2? 

Mr.  Tolin:     Yes. 

Trial  Examiner  Reardon :     I  see. 

Mr.  Tolin:  I  don't  think  that  the  witness  saw 
those  instructions. 

Trial  Examiner  Reardon:  All  right.  I  just 
wanted  to  know. 

Mr.  Lyon:  Why  not  ask  the  witness  if  he  saw 
the  instructions  for  the  use  of  that  lamp? 

Mr.  Tolin:     All  right. 

Trial  Examiner  Reardon :  I  just  wanted  to  con- 
nect it  up  with  something  we  had  in  the  record 
here. 

By  Mr.  Tolin: 

Q.  I  show  you  Commission's  Exhibit  1,  and  ask 
you  if  you  have  ever  seen  that  before? 

(Handing  document  to  witness.)  [249] 

A.  Well,  I  have  seen  instructions  similar  to  this. 
I  don't  know  whether  it  was  this  particular  one, 
but  it  was  similar  to  this. 

Q.  You  are  not  familiar  with  this  particular  ex- 
hibit? 

A.     I  don't  recall  this  particular  exhibit  here. 

Q.  I  show  you  now  Commission's  Exhibit  9  and 
ask  you  if  on  that  Exhibit  9  you  recognize  a  picture 
of  the  type  of  Life  Lite  with  which  you  conducted 
the  experiments? 
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A.  Yes.  The  one  on  the  back  here,  this  liand 
lamp  here  (indicating). 

Mr.  Tolin:  May  I  mark  a  figure  there?  What 
would  you  suggest? 

Mr.  Lyon :  Why  not  have  the  witness  describe  it 
as  described  in  that  particular  circular,  the  model 
number,  and  so  on  ? 

Mr.  Tolin:     All  right. 

Trial  Examiner  Reardon:  Let  him  mark  an 
**X".  Let  the  witness  put  an  "X"  immediately 
near  that  one  that  he  indicates  to  be  the  one  that 
he  means  on  the  exhibit. 

The  Witness:  Well,  this  particular  type  here 
(indicating),  the  one  with  the  timing  device,  is  the 
one  that  I  used. 

Mr.  Tolin :     The  witness  indicates  Model  A. 

The  Witness:  I  don't  know  what  the  difference 
is  between  that  and  this  one  (indicating),  but  this 
looks  like  [250]  the  one. 

Mr.  Tolin:     He  also  indicates  Model  DL,  saying 
he  doesn't  know  what  the  difference  between  Model 
DL  and  Model  A  is,  and  indicates  Model  A  as  the 
one  he  used  in  conducting  the  experiments. 
By  Mr.  Tolin : 

Q.     Is  that  right?  A.     That  is  correct. 

Q.  That  being  Model  A,  as  it  appears  on  Tom- 
mission's  Exhibit  9. 

Now,  what  was  the  objective  in  the  ('X])('rini('nts? 

A.  The  objective  was  to  determine  whether  the 
light  from    this  particular  lamp  that  was  submitted 
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for  investigation  would  cure,  cause  again  a  recalci- 

fication,  in  rats  that  had  been  made  rechitic. 

Q.  Do  you  know  whether  rats  are  used  com- 
monly as  a  basis  of  investigation  in  subjects  of  that 
kind  ? 

A.  The  rat  is  the  only  accepted  animal  at  the 
present  time,  commonly  used  in  laboratories  for  vi- 
tamin D  tests  or  assays. 

Q.  How  many  individual  rats  have  you  experi- 
mented upon  ? 

A.  Well,  I  would  think  th^t  I  had  probably  had 
under  my  supervision  or  under  my  direct  control 
possibly  10,000  animals  or  more. 

Q.  That  is,  animals  that  were  being  used  for 
experimental  [251]  work? 

A.     For  vitamin  D  work  solely. 

Q.  Now,  what  did  you  do  by  way  of  experi- 
mental work  with  rats  in  this  work  that  you  did 
by  way  of  testing  the  ultra-violet  cold  quartz  light 
manufactured  by  the  respondent? 

A.  Well,  the  technique  that  was  used  is  that 
commonly  employed  for  vitamin  D  assay  work. 

It  essentially  is  this:  To  take  young  rats  at 
weaning  period,  which  is  28  days  of  age,  and  place 
them  on  a  diet  which  is  devoid  of  vitamin  D,  and 
by  feeding  them  on  this  diet  solely,  within  18  to 
21  days  to  produce  a  severe  case  of  rickets  in  the 
animals  on  this  particular  diet. 

At  that  time  these  rats  were  placed  in  individual 
cages,  and  different  animals  were  carried  through 
the  ten   day  test  period,   but  really  were   divided 
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into  four  different  groups :  one,  was  the  negative 
control  group,  which  received  no  treatment  whatso- 
ever. They  continued,  in  other  words,  on  tlie  vita- 
min D  deficient  diet.  Members  of  other  grou])s 
were  placed  under  the  light.  The  first  group  was 
placed  under  the  light  for  two  seconds  each  day 
during  the  ten  day  experimental  period,  with  the 
light  at  a  distance  of  approximately  one  inch  from 
each  of  the  animals  of  that  group.  In  the  second 
group  the  animals  were  placed  also  one  inch  away 
from  the  light  and  exposed  for  five  seconds  daily, 
and  the  third  group  were  placed  one  inch  away  from 
the  light,  and  [252]  were  irradiated  with  the  light 
for  ten  seconds  each  day. 

At  the  end  of  the  ten  days  all  of  the  animals  were 
sacrificed,  and  the  tibiae  were  removed  from  the 
animals  and  given  what  is  known  as  the  Johns  Hop- 
kins Line  Test  Technique,  and  the  degree  of  recal- 
cification  that  had  been  established  in  these  pre- 
viously rachitic  bones  was  determined.  That,  es- 
sentially, is  the  technique,  the  result  of  which^ 

Q.  We  wanted  the  technique  first.  We  are  tak- 
ing this  up  step  by  step.  A.     Yes. 

Q.  Now,  Doctor,  you  said  you  used  the  com- 
monly employed  method.  What  do  you  mean  by 
that?  I  don't  mean  for  you  to  tell  it  over  again, 
but  by  what  do  you  establish  that  that  is  the  com- 
monly represented  method? 

A.  Well,  that  is  the  method  that  now  has  be- 
come the  U.S. P.  method  for  determining  the  vita- 
min D  content  in  foods.     The  only  alteration  be- 
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Trial  Examiner  Reardon :     So  I  will  overrule  the 

objection. 

Mr.  Tolin :     Will  you  read  the  question  again  to 

the  witness,  please? 

(The  question  referred  to  was  read.) 

The  Witness:  We  found  that  there  was  a  defi- 
nite healing  of  rickets  in  all  animals  which  were 
exposed  for  [255]  the  stated  periods  of  time.  The 
value,  however,  was  interpolated  into  a  conclusion 
that  animals  on  the  average  which  were  exposed 
for  five  seconds  per  day  at  one  inch  distance  during 
that  ten  day  period  gave  a  unit  degree  of  healing, 
and  that  this  corresponded  at  that  time  to  1  ADMA 
unit  of  vitamin  D.  The  term  U.S.P.  unit  at  that 
time  in  vitamin  D  had  not  been  formulated,  but 
the  conversion  factor  which  is  now  accepted  for 
ADMA  units  and  U.S.P.  imits  makes  the  healing 
correspond  to  about  a  third  of  the  U.S.P.  unit. 
That  is,  the  light  effect  itself  was  equivalent  to  the 
administration  of  one-third  of  a  U.S.P.  unit  per 
rat  per  day. 

By  Mr.  Tolin: 

Q.  That  was  the  result  as  to  the  rats  that  had 
the  minimum  amount  of  light? 

A.  I  don't  recall  whether  the  report  was  2  or 
5.  I  had  recalled  that  it  perhaps  was  three  seconds, 
but  I  don't  recall  whether  the  report  shows  2  or  5. 

Q.  Well,  Doctor,  did  you  make  a  written  report 
to  the  Ultra-Violet  Products,  Inc.? 

A.  Yes,  we  submitted  a  report,  with  the  result 
of  our  findings. 
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Q.  At  that  time,  however,  it  was,  1  tliink  the 
Ultra-Violet  Home  Products,  was  it  not? 

A.     I  believe  that  was  the  name  at  that  time,  yes. 

[256] 

Q.  But  the  work  was  done  primarily  at  the  in- 
stance of  Mr.  Warren,  who  is  present  here  today? 

A.     That  is  correct. 

Q.     And  the  report  was  rendered  to  him  ? 

A.    Yes. 

Q.     Did  you  prepare  that  report  yourself? 

A.    Yes,  I  did. 

Q.  Would  you  recognize  it,  if  you  were  to  see 
it  again?  A.     Yes,  I  know  I  would. 

Q.  I  show  you  what  appears  to  be  a  report  by 
Rogert  W.  Truesdail,  Ph.D.,  bound  in  a  black  vol- 
ume, the  title  page  of  which  says,  ''The  cure  of 
rickets  in  rats  exposed  to  the  radiations  of  the  'Life 
Lite'  lamp,— April  24,  1935,  laboratory  No.  736", 
and  ask  you  if  you  recognize  that  as  the  report 
which  you  prepared? 

(Handing  document  to  witness.) 

A.    Yes,  I  do. 

Q.  Did  that  report  truly  and  fully  reflect  the 
results  of  your  research  on  the  subject  that  you 
have  testified  to?  A.     It  did. 

Q.  Refreshing  your  recollection  from  this  re- 
port. Doctor,  can  you  tell  us  in  any  greater  detail 
just  to  what  extent  the  experimental  animals  re- 
sponded to  the  effects  of  the  light  ? 

A.     Well,  even  the  animals  exposed  here  foi-  two 
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seconds  daily  showed   a   very   definite   healing   of 
rickets,  as  evidenced  [257]  by  this  data  here. 

Q.     Indicating  Table  1?  A.     Yes,  Table  1. 

Q.  Can  you  explain  for  the  record  the  legends 
that  are  used  on  these  tables,  or  can  you  point  out 
in  the  report  a  place  where  that  can  be  deter- 
mined? 

A.  Yes,  I  can  do  it,  or  there  is  a  legend  here  fol- 
lowing table  IV  that  gives  the  interpretation  of  the 
results. 

Q.  Then  I  think  that  table  will  be  sufficient, 
without  asking  you  to  go  into  it  more  orally. 

Now,  there  appears  to  be  a  photographic  chart 
I,  beneath  which  are  the  words,  "Tibiae  Sections 
of  Rats  Receiving  Steenbock-black  ricket-produc- 
ing  diet  No.  2965,  and  a  2-second  daily  irradiation 
with  a  'Life  Lite'  ultraviolet  lamp."  Can  you  state 
in  a  little  more  detail  what  these  four  photographs 
are  photographs  of,  and  can  you  interpret  what 
you  see  there  ? 

A.  Well,  yes.  These  are  the  longitudinal  sec- 
tions of  the  tibiae.  That  is  the  long  leg  bone,  taken 
from  the  experimental  rats  in  this  particular  group, 
and  these  photographs  show  the  result  of  staining 
the  bones,  and,  essentially,  show  the  line  or  the 
degree  of  recalcification  that  has  occurred  during 
the  ten  day  experimental  period. 

We  interpret  those  in  pluses,  all  the  way  from 
one  to  plus  six,  in  which  plus  one  indicates  that 
there  is  just  a  [258]  slight  degree  of  recalcification 
or  healing,   and  two-plus  indicates  slightly  more, 
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but  the  unit  degree  of  healing  is  three-plus,  in  which 
there  is  a  continuous  line  of  recalcification  across 
the  head  of  the  bone.     For  instance,  this  bone  here 
(indicating) ■ 

Q.  Indicating  the  bone  in  the  upper  right  hand 
corner  of  the  photograph,  Chart  I  % 

A.  Yes,  No.  3547,  shows  a  higher  degree  of  heal- 
ing than  3544,  and,  likewise,  3550  shows  a  better 
degree  of  healing  here  than  does  3549. 

Q.  Were  those  bones,  3544,  3547,  3549  and  3550 
all  from  rats  that  received  the  same  treatment"? 

A.  Yes,  that  is  true,  the  two  seconds  daily  ir- 
radiation. 

Q.  Now,  turning  to  photographic  chart  II,  in 
which  there  appear  to  be  six  photographs,  and  the 
typed  matter  underneath  them,  ''Tibia  sections  of 
rats  receiving  Steenbock-black  ricket-producing 
diet.  No.  2965,  and  a  5-second  daily  irradiation  with 
a  'Life  Lite'  ultraviolet  lamp".  Can  you  elaborate 
further  upon  what  is  reflected  by  these  pictures? 

A.  Yes.  As  compared  to  the  tibiae  photographs 
in  the  previous  photograph,  Chart  I,  all  of  these 
bones  show  a  greater  degree  of  healing  than  the 
previous  bones.  That  is,  in  general,  here  the  heal- 
ing was  considerably  more  than  those  with  the  two- 
second  irradiations,  as  evidenced  by  the  bone  photo- 
graphs themselves.  [259] 

Q.  Do  these  bones  show  a  condition  of  the  rats 
having  been  entirely  cured  of  rickets'? 

A.  Well,  no.  These  are  not  completely  healed, 
because  if  they  were  completely  healed,  this  osteoid 
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tissue  here  would  have  been  filled  in  with  calcium 

phosphate. 

Q.  I  notice  in  these  photographs,  Doctor,  both 
those  on  photographic  chart  I  and  those  on  photo- 
graphic chart  II,  and  also  on  photographic  chart 
II  continued,  and  photographic  chart  IV,  that  a 
portion  of  the  bony  substance  that  is  photographed 
is  dark,  and  then  there  is  a  considerably  lighter, 
almost  white  area.  What  is  the  difference  between 
those  two? 

A.  You  have  reference  to  this  particular  light 
area  above  the  degree  of  healing? 

Q.     Yes.  A.     Such  as  this   (indicating)  ? 

Q.     Yes. 

A.  That  is  the  normal  cartilage,  what  we  call 
the  normal  cartilage  disc  of  the  bone.  That  never 
does  heal.     That  is  there  in  a  normal  bone. 

Q.  Yes.  Then  that  is  cartilage,  and  the  darker 
portion  is  the  bone? 

Q.  Yes,  sir.  That  is,  the  bone  structure  itself 
is  the  dark.  In  this  technique  the  bone  is  im- 
mersed in  silver  nitrate  and  it  reacts  with  the  cal- 
cium phosphate  of  the  bone  [260]  to  form  silver 
phosphate,  but  silver  phosphate  is  of  a  yellow  color 
and  doesn't  photograph  well,  so  what  we  do  is  ex- 
pose the  bones  to  daylight  or  to  an  ultra-violet  light, 
and  the  actinic  rays  present  cause  a  reduction  of 
the  silver  phosphate  to  metallic  silver,  which  is 
black,  and  thus  what  we  see  here  is  actually,  while 
it  is  actually  silver,  reduced  silver,  it  is  itself  what 
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was  formerly  calcium  phosphate  or  true  bone  struc- 
ture. 

Q.  Now,  if  you  were  to  indicate,  using  photo- 
graphic chart  I,  what  portion  of  that  photograph 
shows  the  healing  of  rickets?  What  would  you 
point  out,  and  in  pointing  it  out  bear  in  mind  that 
we  are  trying  to  do  so  for  the  record,  so  that  a  re- 
viewing board  looking  at  this  exhibit  and  reading 
the  record  will  get  it,  so  do  it  with  that  in  mind 
rather  than  showing  me  here. 

A.     Well,  I  lost  the  first  part  of  your  question. 
Would  you  mind  giving  it  to  me  again  % 
(First  portion  of  question  read.) 

A.  I  would  point  out  the  part  of  the  bone  be- 
low the  cartilage  disc,  which  shows  black  on  the 
photograph. 

Q.  The  cartilage  disc  is  the  considerably  lighter 
portion  between  the  dark  part  at  the  very  top  of 
the  bone;  is  that  right? 

A.  That  is  true.  Yes,  it  is  a  disc  that  goes 
across  the  head  of  the  bone.  [261] 

Q.  You  say  that  there  is  evidence  of  healing  on 
all  of  these? 

A.     Yes,  sir.     All  of  those  show  healing,  yes. 

Q.  Now,  referring  to  photographic  chart  II  con- 
tinued, will  you  interpret  that  for  us? 

A.  Well,  this  chart  shows  essentially,  that  is,  the 
degree  of  the  healing  here  is  essentially  that  of  the 
previous  photographs,  with  the  exception  of  pos- 
sibly one  bone  here,  3559,  which  shows  a  less  degree 
of   healing  than   any   of   the   other   bone   sections 
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RESPONDENT'S  EXHIBIT  No.  lA 

Report  by  Roger  W.  Truesdail,  Ph.D.  consulting 
research  biochemist  and  nutritionist,  Los  An- 
geles, California. 

The  Cure  of  Rickets 

In  Rats 

Exposed  to  the  Radiations 

of 

The  "Life  Lite"  Lamp 

April  24,  1935 

Laboratory  No.  736 

Ultra- Violet  Home  Products,  Inc. 

6158  Santa  Monica  Blvd., 

Los  Angeles,  California 

Introduction 
The  research  of  several  scientists  has  indicated 
that  the  radiations  from  the  cold  quartz  lamp  are 
strongly  antirachitic,  i.e.  they  have  the  ability  to 
prevent  and  cure  rickets.  A  Life  Lite  Cold  Quartz 
Lamp  was  submitted  to  these  laboratories  for  ex- 
perimentations on  February  20,   1935. 

Objective 
To  determine  the  antirachitic  properties  of  the 
radiations  from  the  Life  Lite  Lamp  by  exposure  of 
ricketic  rats  to  them. 

Experiments 
Essentially  the  general  Vitamin  D  "Line  Test" 
method   as    recommended    by   the    Vitamin    Assay 
Committee  of  the  American  Drug  Manufacturer's 
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Association,    (Journal    of   the   American   Pharma- 
ceutical Association,  vol.  20,  pg.  588,  1931)  has  been 
employed. 

Albino  rats  of  the  Wistar  strain  were  weaned 
from  mothers  receiving  the  standard  Breeder's  Diet, 
when  they  were  28  to  32  days  old  and  weighing 
50  to  60  grams  each.  They  were  fed  the  Steenbock- 
Black  Ricket-Producing  Diet,  No.  2965,  ad  libitum 
and  distilled  water.  After  18  to  21  days  on  the 
rachitic  diet,  they  were  examined  to  determine  the 
stage  of  rickets  attained.  The  extent  of  rickets 
was  determined  by  examination  of  a  tibia  section, 
properly  prepared.  When  this  examination  was 
satisfactory  the  remaining  rats  of  the  litter  were 
placed  in  individual  cages  and  continued  on  the 
ricket-producing  diet.  These  rats,  suffering  severe 
rickets,  were  individually  irradiated  with  the  Life 
Lite  lamp  for  exposures  of  2,  5  or  10  seconds,  daily 
for  8  days.  The  animal  was  placed  in  a  small  box 
and  the  lamp  burner  held  approximately  one  inch 
from  the  animal.  A  stop  watch  was  used  to  accu- 
rately time  the  exposures.  One  rat  of  each  litter, 
known  as  the  negative  control,  received  no  irradia- 
tion. 

At  the  conclusion  of  the  10th  day  of  the  experi- 
mental period,  all  animals  were  killed  and  the  tibias 
removed.  One  tibia  from  each  rat  was  given  the 
staining  technique,  was  then  microscopically  ex- 
amined and  later  photographed.  The  interpretation 
of  the  degree  of  healing  must  bo  made  by  carefully 
examining  both  the  tibia  of  the  animal   killed  at 
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the  18  to  21  day  period  termination,  and  the  tibia 

of  the  control  of  the  same  litter. 

In  measuring  the  vitamin  D  content  of  foods,  or 
pharmaceuticals,  a  unit  of  vitamin  D  is  the  minimum 
average  daily  amount  of  the  sample  (this  being  the 
total  amount  of  the  sample  given  divided  by  the 
length  of  the  test  period,  10  days)  required  to 
produce  a  continuous  narrow  line  across  the  meta- 
physis  of  the  leg  bones  in  4  out  of  6  rats  under 
the  conditions  as  specified  above.  This  continuous 
narrow  line  would  correspond  to  a  degree  of  +  +  + . 

Data — Conclusions 

Tables  I-IV  and  Photographic  Charts  I-IV 
(eliminating  a  Chart  III)  contain  the  data  and 
tibia  photographs  of  this  investigation.  Photograph 
V  shows  the  method  of  irradiation  employed.  The 
2-second  daily  irradiation  of  four  rats  produced  a 
+  +  degree  of  healing  in  two  of  them  and  a 
+  +  +  unit  degree  of  healing  in  the  other  two. 
Twelve  animals  receiving  a  5-second  daily  irradia- 
tion showed  an  average  degree  of  recalcification 
slightly  in  excess  of  unit  healing  while  the  average 
for  the  three  reciving  a  10-scond  daily  irradiation 
was  slightly  higher.  The  three  negative  controls 
remained  severely  rachitic. 

The  data  of  this  investigation  indicates  that  a 
5-second  irradiation  with  the  Life  Lite  lamp,  under 
the  stated  conditions,  is  equivalent  in  its  antirachitic 
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effect  to  at  least  one  A.D.M.A.  unit  of  the  "Sun- 
shine" Vitamin  D. 

Respectfully  submitted, 
[Seal]  TRUESDAIIT  LABORATORIES, 

INC. 
ROGER  W.  TRUESDAIL 
ROGER  W.  TRUESDAIL,  Ph.D. 
Director 

TABLE  I 

* '  Line  Test ' '  Report  Upon  Rats  Receiving  Steenbock-Black 
Ricket-Producing  Diet,  No.  2965,  and  a  2-Second  Daily 
Irradiation  With  a  "Life-Lite"  Ultra-Violet  Lamp. 


Rat  &  Litter 
Number 

Degree  of 

Healing  or 

Recalcification* 

Weight  Gain 
Gm.— 10  Days 

Food  Intake 
Gm.— 10  Days 

M  3544-3543 

+  + 

6 

94 

F  3547-3543 

+  +  + 

11 

105 

F  3549-3543 

+  + 

9 

82 

F  3550-3543 

+  +  + 

14 

106 

Average  8  97 

•  See  Legend  Following  Table  IV. 

TABLE  II 

*'Line  Test"  Report  Upon  Rats  Receiving  Steenbock-Black 
Ricket-Producing  Diet,  No.  2965,  and  a  5-Seeond  Daily 
Irradiation  With  a  "Life-Lite"  Ultra-Violet  Lamp. 


Rat  &  Litter 
Number 

M  3551-3551 
M  3552-3551 
F  3553-3551 
F  3555-3551 
F  3556-3551 
F  3557-3551 


Degree  of 
Healing  or 
icalcification* 

Weight  Cain 
Gm.— 10  Days 

Food  Intiike 
Gm. — 10  Days 

+  +  + 

9 

100 

+  +  +  +  + 

9 

96 

+  +  +  +  + 

5 

9S 

+  +  +  +  + 

13 

115 

+  +  +  +  + 

7 

93 

+  +  +  +  + 

7 

85 

*  See  Legend  Following  Table  IV. 
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M  3558-3558  +  +  +  10 


M  3559-3558 

+ 

8 

84 

M  3561-3558 

+  + 

14 

91 

M  3562-3558 

+  +  +  + 

7 

86 

M  3563-3558 

+  + 

5 

78 

F  3564-3558 

+  + 

4 

82 

Averasre 


91 


TABLE  III 

Line  Test"  Report  Upon  Rats  Receiving  Steenbock-Black 
Rieket-Producing  Diet,  No.  2965,  and  a  10-Second  Daily 
Irradiation  With  a  "Life-Lite"  Ultra- Violet  Lamp. 


Rat  &  Litter 
Number 

Degree  of 

Healing  or 

Recalcification* 

Weight  Gain 
Gm.— 10  Days 

Food  Intake 
Gm. — 10  Day& 

M  3543-3543 

+  +  + 

17 

105 

F  3545-3543 

+  +  +  + 

14 

108 

F  3548-3543 

+  +  +  + 

11 

103 

Average 

TABLE 

IV 

14 

105 

'Line  Test"  Report  Upon  Rats  Receiving  Steenbock-Black 
Ricket-Producing  Diet,  No.  2965,  and  no  Daily  Irradiation 
(Controls). 


Kat  &  Litter 
Number 

Degree  of 

Healing  or 

Recalcification* 

Weight  Gain 
Gm. — 10  Days 

Pood  Intake 
Gm.— 10  Days 

F  3546-3543 

0 

12 

110 

F  3554-3551 

0 

9 

100 

M  3560-3558 

0 

6 

82 

Average 

9 

97 

*  See  Legend  on  Following  Page. 
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Legend : 

0= Severe  rickets. 

+  =Sli£?ht    indications    of    reealcification    one-third 
across. 
+  +  ^Narrow  line — approximately  two-thirds  across. 
+  -f  -h  =Narrow  continuous  line  or  reealcification 
(Unit  healing). 
-I-  -I-  -f  -f  =  Broad  continuous  line  of  reealcification. 
+  -j-  4-  +  +  =Broad  continuous  line  of  reealcification  extend 
ing  into  shaft, 
C= Complete  healing. 
M=Male 
F= Female 

[Endorsed] :  Filed  June  1, 1943. 
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•TIBIA  3ECTI0II3  cp  RATS  RECEIVIHG  3TEENB0CK-BLACK  RICKET- 
PRODUCINCJ  DIET,  NO.  2965,  AND  NO  DAILY  IRRADIATION 

(co?:trol3) 
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Mr.  Tolin:  The  complaint  says  that  the  use 
of  the  device  will  not  produce  a  chemical  reaction 
in  the  body,  and  it  further  says 

Trial  Examiner  Reardon :  This  is  a  talk  between 
you  and  Mr.  Lyon? 

Mr.  Lyon:    Off  the  record. 

Trial  Examiner  Reardon:    Off  the  record. 
(There  was  a  discussion  off  the  record.) 

The  Witness:  I  was  just  checking  here.  The 
only  photographs  I  do  not  find  there  are  the  ones 
for  this  third  table,  and  they  should  be  Chart  III, 
which  is  not  in  the  report.  [264] 

By  Mr.  Tolin: 

Q.  Do  you  find  this  report  at  this  time  incom- 
plete? 

A.  I  find  an  omission  of  one  set  of  tables,  which 
is  Chart  III,  should  be  Photographic  Chart  III. 
As  a  matter  of  fact,  the  degree  of  healing  on  this 
other  chart  on  the  average  is  even  better  than  the 
previous  one,  as  far  as  the  healing  goes,  but  they 
are  not  recorded  in  here. 

Q.  Well,  while  Mr.  Warren  looks  to  see  if  he 
can  find  those,  can  we  pass  over  to  Chart  IV,  Photo- 
graphic Chart  IV,  which  has  been  marked  1-L, 
"Tibia  sections  of  rats  receiving  Steenbock-black 
ricket-producing  diet  No.  2965,  and  no  daily  irradia- 
tion (control)'"?  A.    Yes. 

Q.     What  does  that  show  ? 

A.  Well,  those  i^hotographs  show  that  the  ani- 
mals  that   received   no   irradiation    likewise    show 
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no  degree  of  healing  of  rickets.    There  is  no  black 
bone — there  is  no  formation  here,  as  evidenced  by 
the  failure  to  photograph  black. 

Q.  Would  you  show  to  the  Examiner  this  Photo- 
graphic Chart  II,  being  Exhibit  1-K,  and  point  out 
to  him  where  the  healing  of  rickets  is  reflected? 

Trial  Examiner  Reardon:  Do  you  want  to  see, 
Mr.  Lyon,  what  he  wants'? 

The  Witness:  Now,  prior  to  the  actual  irradia- 
tion, if  there  had  been  no  irradiation,  there  had 
been  no  creation  [265]  of  vitamin  D  at  all  in  that 
animal,  there  would  have  been  no  healing,  as  evi- 
denced here,  you  see  (indicating). 

Trial  Examiner  Reardon:  "As  evidenced  here", 
you  are  pointing  to  photograph  3558,  aren't  you? 

The  Witness:    Yes,  sir. 

Trial  Examiner  Reardon:  And  pointing  to  a 
black  line  underneath  the  top  circumference? 

The  Witness:     That  is  correct. 

Trial  Examiner  Reardon:    All  right.     Go  ahead. 

The  Witness:  Whereas  over  here  (indicating) 

Trial  Examiner  Reardon:  ''Over  here",  where 
are  you  now? 

The  Witness:  On  Chart  IV,  whereas  on  Chart 
IV 

Trial  Examiner  Reardon:  On  Respondent's  Ex- 
hibit 1-L. 

The  Witness:  there  is  no  evidence,  for  in- 
stance, in  3554  of  any  recalcification  across  the 
head  of  the  bone  whatsoever. 
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Trial  Examiner  Rearclon:  Because  there  is  no 
black  line  photographed;  is  that  it? 

The  Witness :  That  is  right.  The  same  is  true  of 
3546  and  3560.  This  material  here  (indicating)  is 
just  photographic  shadows  and  shows  no  calcifica- 
tion. 

By  Mr.  Tolin: 

Q.  Now,  did  any  of  the  rats  that  were  used  as 
controls  and  [266]  which  received  no  irradiation 
from  the  respondent's  Life  Lite  show  any  recovery 
at  all  from  rickets? 

A.  All  those  rats  which  did  not  receive  irradia- 
tion showed  no  healing  of  rickets. 

Q.  Were  there  any  rats  that  received  irradiation 
from  respondent's  Life  Lite  that  failed  to  show 
at  least  partial  recovery  from  rickets? 

A.  No,  all  of  them  showed  some  degree  of  rachitic 
healing. 

Q.  Did  you  administer  to  any  of  those  rats  any 
other  source  of  vitamin  D  during  the  time  that  you 
were  conducting  the  experiments? 

A.     No,  sir. 

Q.  I  want  to  ask  Mr.  Warren  a  question  before 
I  put  another  to  the  witness. 

Doctor,  how  did  you  apply  the  ultra-violet  light 
to  these  rats? 

A.  We  placed  these  rats  in  a  small  cardboard 
box  or  carton,  so  that  we  could  keep  them  im- 
mobilized to  a  great  extent,  and  then  we  placed 
the  light  directly  down  on  the  box,  resting  on  it, 
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and  the  distance  between,  the  average  distance,  at 
least,  between  the  hair  of  the  rat  and  the  lamp 
itself  was  about  an  inch.  And  that  is  the  way 
they  wei'e  irradiated,  and  they  were  definitely 
timed  each  day  for  each  animal. 

Q.  Were  they  each  irradiated  while  they  were 
at  liberty  in  a  cage,  where  any  of  their  food  was 
lying  about?  [267] 

A.  Oh,  no.  The  method  is  to  keep  these  animals 
in  a  dark  room,  where  they  get  no  light  from  any 
source  except  an  incandescent  light  which  does  not 
have  any  curative  effect  on  rickets,  and  they  were 
kept  in  our  regular  dark  room  where  all  vitamin  D 
animals  under  test  are  kept. 

Q.  So  they  received  no  sunlight  during  this 
period  ? 

A.  Oh,  no.  There  was  no  light  in  the  room,  no 
daylight  in  the  room. 

Q.  I  asked  you  about  the  possible  presence  of 
the  food-stuff,  because  I  find  in  the  writings  of 
someone  who  had  conducted  experiments  upon  rats, 
that  there  is  a  question  as  to  the  validity  of  some 
experiments  upon  the  basis  that  the  rats  were 
irradiated  in  cages  about  which  there  were  por- 
tions of  their  food,  and  that  it  was  possible  that 
the  food  had  the  vitamin  D  activity,  and  the  rat 
then  obtained  the  vitamin  from  eating  the  food. 

A.  That  might  be  possible  if  that  was  done  that 
way,  but  we  did  not  irradiate  them  in  the  cages. 

Q.  So  that  can  you  tell  us  positively  that,  so 
far  as  these  tests  were  concerned,   there  was  no 
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possibility   of   anything   that   the    rats   afterwards 
consumed  orally  being  irradiated  by  this  ultra-violet 
light? 

A.  No.  The  rats  received  nothing  except  the 
regular  Steenbock  No.  2965  rickets-producing  diet, 
which  had  not  been  exposed  to  any  ultra-violet  light. 

[268] 

Q.  Would  you  say  that  the  production  of  vitamin 
D  by  the  methods  that  you  have  described  amounted 
to  a  chemical  change  in  the  body  of  the  rat  subjects'? 

A.  Well,  the  vitamin  D  which  was  created  in 
the  skin  by  the  irradiation  process  is  actually  the 
material  which  governs  calcium  and  phosphorous 
metabolism  in  the  body  of  the  rats. 

Q.  And  calcium  and  phosphorous  metabolism  in 
the  rats  was  affected  by  the  presence  of  vitamin  D? 

A.     Yes,  sir. 

Q.     What  was  the  effect  upon  if? 

A.  The  effect  that  the  calcium  and  phosphorous 
which  had  been  present  in  not  only  the  alimentary 
tract  of  the  animal,  but  also  in  the  blood  stream 
of  the  animal,  was  made  available  and  utilized  in 
forming  new  bone  tissue  by  forming  tri-calcium 
phosphate. 

Q.  Is  that,  in  your  opinion,  a  chemical  cliange 
in  the  body? 

A.  Well,  yes,  certainly.  It  would  be  a  formation 
of  tri-calcium  phosphate,  which  would  be  a  chemical 
change. 

Q.     Is  it  so  considered  by  all  chemists? 
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A.  My  opinion  would  be  that  they  would  con- 
sider it  that. 

Q.  It  is  recognized  as  a  chemical  change,  is  it 
not,  by  all  of  the  standard  instructors  and  writers 
upon  the  subject,  of  which  you  have  any  knowledge? 

A.     I  believe  it  is.  [269] 

Q.  What  work  did  you  do  with  respect  to  a 
patent  involving  vitamin  D? 

A.  We  did  work  showing  that  when  various  food 
and  feed  stuffs  were  irradiated  with  ultra-violet 
light  that  vitamin  D  was  created  in  them  by  that 
irradiation. 

Q.  What  tj^De  of  ultra-violet  light  did  you  use 
for  that  purpose  ? 

A.  Well,  w^e  used  different  sources.  The  two 
sources  we  experimented  with  was  the  cold  quartz 
and  the  carbon  arc  lamp. 

Q.  Do  you  know  what  the  angstrom  units  of  the 
carbon  arc  were,  which  you  used? 

A.  I  don't  recall  now,  because  I  used  special 
carbons  which  gave  a  biological  band  some  place 
below  or  around  3100. 

Q.  A  light  which  emits  in  that  radiation,  aroimd 
3100,  is  generally  considered  in  a  different  classitica- 
tion  than  one  which  emits  low^er  than  that,  is  it? 
Or  is  there  a  dividing  line  somewhere  in  there? 

A.  Well,  there  are  different  bands  of  specific 
and  definite  wave  lengths  that  are  know^n  as  bio- 
logically active  bands,  and  there  are  several  of 
those  bands.  One  of  them  is  around  that  3100 
angstrom  unit  w^ave  length,  and  there  is  also  appar- 


Federal  Trade  Commission  245- 

(Testimony  of  Dr.  Roger  W.  Tniesdail.) 
ently  one  down  around  2537  to  2540,  for  the  reason 
that  we  were  actually  able  to  create  vitamin  D  in 
food  and  feed  stuffs  by  exposing  them  to  the  light 
from  cold  quartz.  [270] 

Q.  Do  you  know  what  angstrom  unit  is  emitted 
from  cold  quartz? 

A.  Well,  my  understanding  is  that  between  ap- 
proximately 90  to  92  per  cent  of  the  light  is  around 
2540  angstrom  units. 

Q.  Would  you  say  that  that  was  the  tyjje  of 
light  that  was  used  by  you  in  these  experiments  that 
you  made  for  Mr.  Warren? 

A.     Yes,  that  is  true. 

Q.    Approximately  2540  or  2537  angstrom  units? 

A.    Yes,  that  is  right. 

Q.  Would  there  be  any  practical  distinction 
between  a  cold  quartz  light  which  emitted  2540 
angstrom  units,  and  one  which  emitted  2537  ang- 
strom units?  A.     No. 

Mr.  Tolin:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Lyon: 

Q.     Wliat  is  rickets.  Doctor? 

A.  Rickets  is  a  disease  as  a  result  of  improper 
calcium  and  phosphorous  metabolism. 

Q.  And  that  is  a  disease  condition  of  the  human 
body,  as  well  as  in  animals,  is  it? 

A.     Yes,  sir. 

Q.  In  what  individuals  would  it  commonly 
occur  ? 
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A.  Well,  rickets  is  primarily  a  disease  of  infants 
and  [271]  growing  young. 

Q.     Up  to  what  age? 

A.  Well,  generally,  it  shows  up  to  the  age  of 
approximately  ten  years  of  age. 

Q.  It  is  not  ordinarily  found  in  individuals  over 
ten  years  of  age? 

A.  Not  normally,  as  defined  as  rickets,  although 
there  may  be  improper  tooth  eruption,  which  is 
believed  to  be  due  in  many  cases  to  a  deficiency 
either  of  vitamin  D,  or  of  calcium  and/or  phos- 
phorous. 

Q.     It  is  really  a  disease  of  children  then? 

A.     Primarily,  a  disease  of  children. 

Q.  What  is  the  ordinary  and  common  cause  of 
Tickets  in  children? 

A.  Well,  the  ordinary  cause  is  a  deficiency  of 
vitamin  D. 

Q.  And  that  is  caused  by  a  deficiency  in  the 
diet,  ordinarily,  is  it? 

A.     Primarily  in  the  diet. 

Q.  What  specific  deficiencies  in  the  diet  would 
ordinarily  cause  rickets  in  children? 

A.  Well,  it  happens  to  be  that  vitamin  D  is  the 
scarcest  of  any  of  the  vitamins  naturally  occurring 
in  foods,  so  that  unless  the  child  has  either  irradia- 
tion from  sunlight  or  artificial  irradiation  from  some 
lamp  source,  they  develop  rickets,  unless  that  vita- 
min D  is  substituted  in  their  diet  [272]  from  either 
a  pharmaceutical  or  a  food  enhanced  source. 

Q.     How  about  milk  as  a  source  of  vitamin  D? 
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A.  Unless  milk  is  irradiated  or  the  cow  is  fed 
vitamin  D,  so  that  she  can  metabolize  vitamin  D  in 
the  milk,  milk  is  considered  a  very  poor  source  of 
vitamin  D. 

Q.  Well,  in  your  opinion,  would  the  average 
diet  of  the  normal  infant  be  sufficient  to  prevent 
the  development  of  rickets  ? 

Mr.  Tolin:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial. 

Mr.  Lyon:  I  am  trying  to  find  out  if  it  is 
necessary  in  most  cases  or  in  many  cases  to  have 
any  ultra-violet  irradiation  of  any  kind,  in  addition 
to  normal  diet,  to  prevent  rickets.  I  think  it  is  a 
perfectly  natural  and  proper  question. 

Mr.  Tolin:  No  particular  diet  or  milk  is  being 
complained  about  here. 

Trial  Examiner  Reardon :  No.  This  is  a  question 
of  this  product. 

Mr.  Lyon:  Also,  there  is  no  allegation  as  to 
rickets.  That  is  why  I  originally  objected  to  the 
entire  line  of  questioning. 

Trial  Examiner  Reardon:  I  overrule  the  objec- 
tion. 

Mr.  Lyon:  Will  you  answer  that  last  question, 
please?  [273] 

The  Witness:  May  I  have  that  question  again, 
please  ? 

Trial  Examiner  Reardon:    Read  the  question. 
(The  question  referred  to  was  read.) 

The   Witness:     Not   unless   the   child   or   infant 
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receives  an  additional  source  of  vitamin  D,  either 
through  some  pharmaceutical  source,  such  as  cod 
liver  oil,  or  by  irradiation  through  some  artificial 
source,  such  as  an  ultra-violet  lamp. 

By  Mr.  Lyon: 

Q.  Well,  is  rickets  a  common  disease  among 
children? 

A.  Very  common,  unless  these  things  are  admin- 
istered. 

Q.  What  proportion  of  children  would  you  say 
would  have  rickets'? 

A.  Well,  as  measured,  if  you  take  as  a  standard 
dental  caries,  which  is  believed  to  be  a  symptom 
of  rickets,  they  run  anywhere  from  75  to  85  per 
cent  of  the  children  which  have  some  dental  caries 
of  the  tooth  structure  definitely. 

Trial  Examiner  Reardon:  That  ran  before  the 
discovery  of  vitamin  D,  and  its  effectiveness  ? 
■  The  Witness :  Oh,  yes.  It  used  to  be  very  much 
worse  than  it  is  now.  I  am  quoting  from  scientific 
literature  on  the  occurrence  of  dental  caries  among 
pre-school  children  that  have  been  examined. 

By  Mr.  Lyon : 

Q.  What  has  been  the  basis  of  your  nutritional 
work?  Have  [274]  you  had  any  experience  with 
children  in  that  respect? 

A.  No.  My  work  has  been  primarily — in  this 
particular  field  has  been  primarily  with  animal 
experimentation. 

Q.     In  your  experimentation  you  have  tried  to 
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develop  by  these  artificial  means  the  rachitic  condi- 
tions which  may  occur  in  children? 

A.  Yes.  That  is  the  condition  that  we  produce 
in  these  rats  by  putting  them  on  a  vitamin  D 
deficient  diet.  We  produce  in  them  what  we  call 
severe  rickets. 

In  children  you  find  that  same  thing  where  the 
bone  structure  is  so  soft  that  they  either  have  knock 
knees  or  bow  legs  due  to  improper  calcification. 

Q.  Those  are  natural  conditions,  and  the  con- 
ditions you  have  produced  are  artificial  conditions 
to  simulate  them?  A.     That  is  true. 

Q.  I  believe  you  stated  on  direct  examination 
that,  in  yonr  opinion,  the  use  of  respondent's  device 
would  produce  a  chemical  reaction  in  the  human 
body.     Is  that  correct?  A.     That  is  true. 

Q.  What  would  be  that  specific  chemical  re- 
action ? 

A.  That  specific  chemical  reaction  would  be  a 
catalytic  effect,  which  would  permit  the  union  of 
calcium  and  phosphorous  ions  to  produce  the  chem- 
ical compound  tri-calcium  phosphate  in  the  bones. 

Q.  In  your  opinion,  is  that  the  cause  of  the 
improvement  [275]  that  you  found  in  your  experi- 
ments with  the  use  of  the  ultra-violet  ray? 

A.     Absolutely. 

Q.     It  was  due  to  that  chemical  reaction? 

A.     Yes,  due  to  that  formation. 

Q.  Now,  would  you  say  that  that  chemical  reac- 
tion would  have  any  effect  uijon  the  blood  stream? 

A.     Well,  only  as  it  changed   the   concentration 
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of  the  calcium  and  phosphorous  ions  in  the  blood 
stream  itself. 

Q.  Would  it  keep  the  blood  stream  in  balance,  so 
to  speak  ?    Do  you  recognize  any  such  term  as  that  ? 

A.  I  don't  recognize  it  by  that  particular  ex- 
pression. 

Q.  Is  there  such  a  thing  as  a  normal  alkaline 
acid  of  the  blood? 

A.     Oh,  yes,  that  is  always  true. 

Q.     What  do  we  mean  by  that '? 

A.  Well,  that  normal  alkaline  acid  balance 
merely  means  the  P.H.  of  the  blood  is  absolutely 
neutral,  and  that  occurs  where  you  have  not  only 
adequate  numbers  of  calcium  and  phosphorous  ions, 
but  other  acid  and  base  forming  ions  as  well. 

Q.     What  do  you  mean  by  "P.H."? 

A.  Well,  the  P.H.  is  the  reciprocal  of  the  log 
of  the  hydrogen  ion  concentrates,  and  it  is  actually 
an  empirical  measure  of  either  acidity  or  alkalinity. 

[276] 

Q.  We  are  getting  into  a  little  deep  water  here. 
Can  you  put  that  in  a  little  plainer  language  for 
the  layman.  Doctor? 

A.  Well,  the  P.H.,  when  you  have  a  neutral 
solution  that  is  neither  acid,  nor  base,  the  P.H.  of 
that  general  solution  is  7.  If  you  increase  the 
acidity,  the  P.H.  value  becomes  less  than  7.  If 
you  increase  the  alkalinity,  the  P.H.  becomes  greater 
than  7.  In  other  words,  a  solution  with  a  P.H.  6 
is  definitely  acid,  and  a  solution  with  a  P.H.  of  8 
is  definitely  alkaline. 
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Q.  From  your  experiments,  would  you  have  an 
opinion  as  to  whether  or  not  respondent's  device 
would  have  an  antacid  effect  *? 

A.    Would  have  a  what? 

Q.     An  antacid  effect.  A.     Anti? 

Q.     Yes,  antiacid. 

A.  Well,  when  you  start  to  utilize  the  calcium 
and  phosphorous,  I  don't  see  myself  how  you  would 
have  actually  either  an  antiacid  or  an  anti alkaline 
effect.  What  you  are  starting  to  do  is  using  ions. 
Calcium  is  alkaline  forming,  and  that  is  a  cellular 
reaction,  and  phosphorous  is  acid  forming  and  gives 
an  acid  reaction.  So  that  it  seems  that  the 
utilization  of  both  calcium  and  phosphorous  would 
not  primarily  change  either  the  acidity  or  the  alka- 
linity of  the  body  tissue  itself.  [277] 

Q.     The  one  would  offset  the  other;  is  that  true? 

A.    Yes,  that  is  what  I  have  in  mind. 

Q.  In  other  words,  you  say  the  use  of  respond- 
ent's device  here,  the  Life  Lite  lamp,  would  not 
have  any  alkalizing  effect  upon  the  body? 

A.  It  would  have  neither  alkalizing,  nor  acidi- 
fying effect. 

Q.  Therefore,  it  would  have  no  effect  to  change 
the  balance  of  the  blood  stream,  so  far  as  the  acid 
and  alkaline  factors  are  concerned;  is  that  correct? 

A.  Only  as  it  would  affect  the  calcium  and  phos- 
phorous themselves. 

Q.     Now,  would  that  have  anything  to  do  with 
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overcoming  the  deficiency  of  the  white  or  red  cor- 
puscles? A.     Not  in  my  opinion. 

Q.     It  would  have  no  effect  upon  the  blood  itself? 

A.  Other  than  the  effect  upon  utilization  of  the 
calcium  and  phosphorous. 

Q.     What  does  that  affect  ? 

A.  Well,  that  affects  the  bone  formation  in  the 
body. 

Q.  That  is,  it  is  a  chemical  reaction  of  the  phos- 
phorous and  calcium  that  produces  the  vitamin  D; 
is  that  correct  ? 

A.  No.  You  could  have — may  I  state  an  ex- 
ample ? 

Q.    Yes. 

A.  You  may  have  an  individual  who  has  in  his 
diet  all  [278]  of  the  calcium  and  phosphorous  re- 
quired for  normal  bone  structure  formation  and 
tooth  formation,  but  unless  you  have  either  vitamin 
D  there  in  the  body,  either  by  irradiation  or  by 
oral  intake,  the  calcium  and  phosphorous  is  not 
utilized  in  the  body  and  is  simply  excreted  in  the 
urine  and  feces,  without  being  fed.  That  is  why 
we  call  vitamin  D  a  catalyst.  It  causes  the  utiliza- 
tion of  the  calcium  and  phosphorous  that  is  going 
through  the  alimentary  tract  of  the  body. 

Q.  Would  you  say  that  the  use  of  the  respond- 
ent's product  would  have  any  tonic  effect  on  the 
blood? 

A.     I  don't  know  what  you  mean  by  ''tonic". 

Q.  Well,  is  there  such  an  expression  recognized 
by  nutritionists? 


Federal  Trade  Commission  253- 

(Testimony  of  Dr.  Roger  W.  Truesdail.) 

A.  Not  ''tonic  effect."  It  might  have  a  stimu- 
lative effect,  that  is,  a  temporary  stimulative  effect, 
but  I  wouldn't  think  of  it  as  a  general  toning  up  of 
the  entire  body. 

Q.  Is  rickets  one  disease  or  is  it  a  combination 
of  diseases,  or  a  symptom  of  a  disease,  or  just 
what  is  it? 

A.  Eickets  is  considered  to  be  a  definite  disease 
itself. 

Q.  Would  it  have  anything  to  do  with  any  other 
diseases,  either  as  a  symptom  or  a  cause,  or  is  it 
just  one  specific  disease? 

A.  Well,  rickets  itself  is  a  specific  disease,  but 
there  are  other  related  diseases  that  are  similar 
to  rickets,  that  are  also  caused  by  improper  calcium 
and  phosphorous  [279]  metabolism;  such  diseases 
as  osteomalacia  and  osteophthisis,  which  are  actually 
a  disease  where  the  bone  structure  is  not  normal, 
and  they  are  in  a  sense  somewhat  similar  to  rickets, 
because  they  are  all  concerned  with  the  proper 
calcium  and  phosphorous  metabolism. 

Q.  Do  you  recognize  the  use  of  a  term,  "nor- 
malizing the  body  chemistry"? 

A.    Well,  I  have  heard  it  before. 

Q.     What  does  it  mean? 

A.  Well,  I  think  it  is — to  me,  it  is  an  all- 
inclusive  term,  and  it  does  not  mean  anything 
specifically. 

Q.     It  is  too  vague  to  be  of  any  material 

A.     I  think  it  is  a  little  broad. 

Q.     In  your  opinion,  would  the  use  of  respond- 
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ent's  device  have  any  effect  to  normalize  the  body 
chemistry  ? 

A.  I  would  say  only  as  it  applies  to  the  calciima 
and  phosphorous  metabolism. 

Q.  That  would  be  the  only  chemical  effect  it 
would  have,  in  your  opinion? 

A.     The  chemical  effect,  yes,  sir. 

Q.  In  your  opinion,  would  the  use  of  respond- 
ent's device  have  the  same  effect  in  preventing 
rickets  and  related  diseases  as  natural  sunlight 
would  have,  or  would  there  be  any  difference? 

A.  Well,  I  would  say  that  for  the  actual  calciiun 
and  [280]  phosphorous  metabolism,  the  light,  the 
artificial  light,  is  more  effective  than  the  natural 
sunlight,  because  it  possesses  a  biological  band  in 
larger  relative  quantities  even  than  sunlight. 

Q.  You  mean  the  shorter  rays  would  be  more 
effective  ? 

A.  Yes,  that  is  true.  You  can  put  food  out  in 
the  sunlight  and  put  milk  out  there,  and  you  don't 
get  a  creation  of  very  much  vitamin  D,  but  you  can 
take  an  artificial  source  and  produce  vitamin  D 
in  it. 

Q.  How  long  did  you  continue  these  treatments 
on  the  rats  that  you  used  in  your  experiments? 

A.  Well,  the  test  period  was  only  for — was  a 
standard  period,  which  was  ten  days.  That  is  the 
standard  test  for  foods  and  pharmeceuticals  as  well. 
Q.  Is  it  an  established  principle  in  the  use  of 
ultra-violet  light  to  have  rest  periods  following  the 
period  of  irradiation? 
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A.     No.    You  mean  so  far  as  animal  experimenta- 
tion is  concerned? 
Q.    Yes. 

A.  Well,  up  until  this  time  we  were  not  aware 
of  anything  that  had  been  done  with  actual  irradia- 
tion of  animals  of  a  similar  nature.  They  had,  of 
course,  been  exposed  to  other  sources  of  ultra-violet 
light,  but  the  experiments  were  a  daily  irradiation 
that  had  not  been  performed  before.  [281] 

Q.  Is  the  use  of  an  ultra-violet  light,  such  as 
the  respondent's  product  involved  in  this  case,  the 
commonly  accepted  method  to  prevent  rickets  in 
children,  or  is  that  used  as  an  aid  to  such  a  treat- 
ment? 

A.  Well,  the  use  of  ultra-violet  light  irradiation^ 
as  such,  is  a  common  practice. 

Q.  Is  it  not  true  that  the  control  of  diet  is  alsa 
a  very  important  element  in  the  treatment  and  pre- 
vention of  rickets? 

A.  Yes,  proper  diet,  with  the  proper  calcium 
and  phosphorous  ratio  in  the  diet,  is  essential. 

Q.  It  would  be  necessary  to  have  both  proper 
diet,  as  well  as  the  use  of  the  ultra-violet  lamp,  in 
your  opinion;  is  that  correct? 

A.  My  opinion  would  be  that  you  have  to  have 
proper  diet  as  well  as — if  you  are  going  to  do  this 
you  must  provide  the  proper  amount  of  calcium  and 
phosphorous  in  the  diet. 

Q.  And  the  proper  amount  of  diet  would  be  suf- 
ficient, would  it? 
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A.  If  you  incorporated  the  vitamin  D  in  some 
supplemental  source,  along  with  that  food  supply. 

Q.  That  is,  by  proper  use  of  irradiated  milk  and 
butter  and  eggs,  and  other  vegetables? 

A.  And  nutritional  adjuncts,  such  as  cod  liver 
oil  or  halibut  liver  oil,  or  any  of  the  other  sources 
of  vitamin  D.  [283] 

Mr.  Lyon:     That  is  all. 

Redirect  Examination 
By  Mr.  Tolin: 

Q.  Is  the  presence  of  dental  caries  in  an  adult 
a  symptom  of  a  deficient  calcium  phosphorous  me- 
tabolism? 

A.  Well,  you  become  involved,  because  there  are 
other  factors  there  that  are  also  necessary  to  main- 
tain normal  tooth  structure.  It  is  believed,  how- 
ever, that  severe  dental  caries  is  probably  due  to 
the  fact  that  either  in  the  pre-natal  period  or  the 
early  infancy  period  or  childhood  period  that  there 
has  been  improper  calcium  and  phosphorous  metab- 
olism in  the  body. 

Q.  It  wouldn't  mean,  however,  that  if  an  adult 
were  to  develop  dental  caries  at,  say,  35  or  36  years 
of  age,  he  was  at  that  time  suffering  a  defective 
metabolism  as  to  calcium  and  phosphorous? 

A.  No.  There  are  other  factors  involved  besides 
calcium  and  phosphorous,  I  would  say,  at  that  jDar- 
ticular  age. 

Q.  Is  there  such  a  thing  as  an  unbalanced  me- 
tabolism as  to  calcium  and  phosphorous  in  an  adult 
person? 
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A.  In  my  opinion,  you  may  have  an  im])alanc'ed 
calcium-plios2)liorous  metabolism  in  an  adult  person 
due  to  a  prolonged  restricted  diet. 

Q.  Would  the  use  of  a  cold  quartz  light  of  the 
kind  you  testified  to  using  on  these  rats  be  useful 
in  a  correction  [284]  of  a  faulty  phosphorous-cal- 
cium metabolism  in  such  an  adult  ? 

A.  Yes,  providing  the  diet  itself  was  altered 
to  provide  the  optimum  of  calcium  and  phosphorous. 

Q.  In  substance,  you  mean  that  there  might  be 
an  intake  of  calcium  and  phosphorous,  and  that 
when  that  calcium  and  phosphorous  is  there  in  the 
body  that  the  use  of  the  ultra-violet  light  enables 
the  body  to  make  use  of  it  *?  A.     That  is  true. 

Q.  Where  did  that  calcium  and  phosphorous 
come  from  in  the  case  of  the  rats  that  were  fed 
the  restricted  diet? 

A.  Well,  the  calcium  and  phosphorous  in  those 
particular  diets  we  produced — we  actually  produced 
rats  in  a  diet  in  which  the  calcium  and  phosplior- 
ous  intake  is  completely  out  of  balance.  That  is  one 
of  the  principles  of  the  Steenbock  No.  2965  diet, 
is  to  feed  an  unusually  large  amount  of  calcium 
and  a  relatively  small  amount  of  phosphorous,  and 
because  the  ratio  of  the  calcium  to  phosphorous  is 
completely  out  of  balance,  and  the  fact  there  is  no 
vitamin  D  in  the  diet  and  the  further  fact  that  tlio 
animals  receive  no  light  source  of  vitamin  D,  they 
develop  rickets  very  quickly.  As  I  said  before,  in 
about  18  to  21  days  they  have  severe  rickets.  That 
is  due  to  a  combination  of  all  of  those  factors. 
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Q.  Is  vitamin  D  a  necessary  factor  in  tlie  health 
of  an  adult, — an  adult  human  being? 

A.  My  general  opinion,  and  that,  I  believe,  of 
most  [285]  authorities,  is  that  some  vitamin  D  is 
desirable,  but  the  actual  requirements  of  the  adult 
for  vitamin  D  is  unknown  at  the  present  time. 

Q.  Does  a  cold  quartz  light  of  the  type  manu- 
factured by  the  respondent  produce  vitamin  D  in  an 
adult  human  being? 

A.     In  my  opinion,  it  would  develop  vitamin  D. 

Mr.  Tolin:     Thank  you,  Doctor.    That  is  all. 

Mr.  Lyon:     Just  a  minute. 

Recross  Examination 
By  Mr.  Lyon: 

Q.  Isn't  it  true  that  continued  daily  exposures 
with  ultra-violet  light  would  tend  to  inhibit  the 
liberation  of  vitamin  D  in  a  human  body  rather 
than  to  liberate  it? 

A.  Only  if  there  was  a  pigmentation  produced 
in  the  outer  layer  of  the  skin,  such  as  severe  tan- 
ning. In  that  case  your  penetration  and  absorp- 
tion of  your  vitamin  D  would  become  increasingly 
limited.  This  is  evidenced  by  the  fact  that  people 
of  dark  pigmentation,  such  as  the  negroes,  are  the 
most  susceptible  individuals  to  rickets,  and  the  rea- 
son for  that  is  that  the  ultra-violet  light  is  not  ab- 
sorbed, and  so  it  is,  therefore,  thought  by  authori- 
ties, that  when  you  produce  a  heavy  tanning  of  the 
skin  that  you  get  less  activation  per  unit  of  ultra- 
violet energy  than  you  would  if  the  skin  was  per- 
fectly clear. 


Federal  Trade  Commission  259 

(Testimony  of  Dr.  Roger  W.  Triiesdail.) 

Q.  This  unbalanced  phosphorous  and  calcium 
condition  of  [286]  the  body  that  we  have  been  talk- 
ing about,  is  that  an  ordinary  or  usual  condition, 
or  is  it  unusual? 

A.  You  are  speaking  now  of  the  children  or 
adults? 

Q.  Yes,  I  am  speaking  of  either  children  or 
adults.  In  a  human  being. 

A.  Well,  I  can't  answer  that  "yes"  or  "no." 
That  depends,  of  course,  upon  their  actual  supply 
of  vitamin  D.  If  they  are  getting  adequate  quan- 
tities of  vitamin  D,  then  that  condition  would  not 
tend  to  exist,  provided  you  were  getting  an  opti- 
mum quantity  of  the  calcium  and  jjhosphorous. 

Q.  If  they  were  getting  the  regular  normal  diet, 
in  your  oi)inion,  would  they  be  getting  enough  to 
get  the  balance  of  phosphorous  and  calcium  they 
should  have? 

A.  You  mean  by  "normal  diet"  the  average  r\m 
of  individuals? 

Q.     Yes,  the  average  diet,  if  there  is  such  a  thing. 

A.  Well,  in  my  opinion,  the  average  diet  is — 
from  my  own  studies  on  human  diets, — is  deficient 
in  calcium,  ]:>hosphorous  and  vitamin  I). 

Q.  If  a  person  does  eat  a  proper  food  in  the 
proper  amounts,  in  your  opinion,  would  he  ha^•e 
any  such  unbalanced  condition  as  you  desci'ibo  ? 

A.  If  he  gets  what  I  call  the  proper  diet,  which 
is  an  optimum,  he  would  not. 

Q.  And  in  such  a  case  there  would  not  ])e  any 
need  for  ultra-violet  irradiation?  [287] 
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A.  No,  if  lie  ate  what  we  call  an  optimum  diet 
in  nutrition. 

Q.  And  the  same  thing  would  be  true  so  far  as 
infants  are  concerned,  as  to  rickets,  if  the  proper 
diet  were  given? 

A.     If  an  optimum  diet  were  given,  yes,  sir. 

Q.  You  say  rickets  do  not  occur  in  individuals 
over  ten  years  of  age,  ordinarily? 

A.    Not  normally. 

Q.     Just  in  infancy,  however? 

A.  It  is  primarily  a  disease  of  infancy  and  early 
childhood. 

Mr.  Lyon :     That  is  all. 

Redirect  Examination 
By  Mr.  Tolin: 

Q.  Does  a  cold  quartz  light,  emitting  2537  or 
2540  angstrom  units,  cause  pigmentation  or  tan- 
ning? 

A.  Practically  no  tanning  that  I  have  ever  ob- 
served from  it. 

Q.     Tanning  is  pigmentation,  is  it  not? 

A.  Yes,  a  development  of  pigmentation  in  the 
skin. 

Q.  Then  would  you  say  that  frequent  use  of  a 
cold  quartz  light  of  the  type  that  is  before  the 
Commission  would  not  produce  such  tanning  as 
would  diminish  the  ability  of  the  body  to  absorb 
further  ultra-violet  rays? 

A.  Well,  in  my  opinion,  it  would  not  produce 
tanning  of  a  degree  that  would  prevent  the  con- 
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tinued  utilization  of  ultra-violet  light  in  foi'ining 

vitamin  D. 

Mr.  Tolin:     That  is  all.    Thank  you.  [288] 


MRS.  LOIS  FORD 

was  thereupon  called  as  a  witness  for  the  Respond- 
ent and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Will  you  state  your  full  name,  please? 

A.     Mrs.  Lois  Ford. 

Q.     What  is  your  occupation? 

A.     I  am  a  housewife. 

Q.     Wliere  do  you  reside?  [301] 

A.     1556  North  Mariposa  in  Hollywood. 

Q.  I  show  you  Commission's  Exhibit  9,  and  ask 
you  if  you  recognize  among  the  pictures  on  that  ex- 
hibit any  ultra-violet  device  with  which  you  are 
acquainted.  A.     This  one  here  (indicating). 

Mr.  Tolin:  The  witness  indicates  Model  DL, 
as  it  appears  upon  Commission's  Exhi])it  9. 

By  Mr.  Tolin: 

Q.  Now,  where  did  you  see  a  device  like  that  pic- 
tured on  Exhibit  9,  which  you  have  just  referred 
to?  A.     We  have  one  in  our  home. 

Q.     When  did  you  acquire  it? 

A.     Well,  it  was  one  of  the  first  ones.    I  think 
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it  must  have  been  around  1932  or  '33,  along  in  the 

beginning. 

Q.     Where  did  you  get  it? 

A.  M}^  husband  brought  it  home.  He  got  it  from 
Mr.  Warren. 

Q.  Does  it  have  any  trade  name,  that  you  know 
of? 

A.  I  think  there  is.  It  seemed  to  me  like  it 
was  ^' Ultra-Violet  Light".  I  can't  remember  about 
that. 

Q.  Well,  do  3^ou  recognize  it  as  the  device  that 
is  sold  under  the  trade  name  of  Life  Lite? 

A.     I  think  so. 

Q.  Now,  have  you  used  that  light  in  your  home 
during  the  time  you  have  had  it? 

A.     Yes,  we  have.  [302] 

Q.     Who  has  used  it  besides  yourself? 

A.  My  husband  uses  it,  and  my  son  has  used  it, 
and  we  have  had  friends  use  it,  borrow  it  and 
use  it. 

Q.     In  using  it  have  you  used  goggles? 

A.  Yes,  we  have  occasionally;  not  often.  We 
often  were  careful  about  it.  We  would  close  our 
eyes  or  use  it  on  other  parts  of  the  body.  It 
wouldn't  necessarily  be  the  face. 

Q.  Have  you  used  goggles  on  every  occasion 
that  you  have  used  it  about  the  face? 

A.     No,  I  think  not. 

Q.  Well,  have  you  ever  experienced  any  burn- 
ing of  the  eyes?  A.     No. 

Q.     Have  you  ever  been  burned  about  the  body? 

A.    No. 
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Q.     For  what  purpose  have  you  used  the  liglit? 

A.  For  colds,  when  we  have  colds,  and  often 
when — if  anyone  has  a  cold  in  the  room,  wo  pass 
it  over  the  bedding  and  the  pillows,  and  then  we 
have  used  it  for  poison-oak,  curing  poison  oak. 

[303] 
Cross  Examination 
By  Mr.  Lyon: 

Q.     How  often  did  you  use  this  lamp,  Mrs.  Ford  ? 

A.  Oh,  often,  during  the  years.  We  used  it  in 
the  winter  more  than  in  the  summer,  of  course,  be- 
cause there  isn't  as  much  sunshine. 

Q.     How  often  during  the  winter? 

A.  Oh,  occasionally.  I  don't  know.  We  used  it 
as  a  health  light.  I  don't  think  every  day,  but 
maybe  once  a  week,  maybe  not  as  often  as  that. 

Q.  Not  any  oftener  than  once  a  week  during  tlie 
winter?  A.     I  wouldn't  think  so. 

Q.     How  often  in  the  summer? 

A.  We  don't  use  it  in  the  summer,  except  when 
my  son  or  when  we  get  poison-oak.  My  boy  has 
a  tendency  to  get  poison-oak  and  we  used  it  to 
cure  poison-oak. 

Mr.  Lyon:  I  object  to  the  last  portion  of  the 
answer. 

Trial  Examiner  Reardon:  The  statement  ''to 
cure  poison-ivy  or  a  statement  to  that  effect  may 
be  stricken.  In  other  words,  you  used  it,  and  after 
you  used  it  you  may  have  observed  that  the  con- 
dition disappeared  that  yon  used  [304]  it  for. 

The  Witness :     That  is  right. 
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By  Mr.  Lyon: 

Q.  You  said  yon  have  used  it  for  colds,  Mrs. 
Ford.  Did  you  use  it  to  prevent  colds  or  after  you 
had  acquired  a  cold? 

A.  No,  we  used  it  over  our  bodies  in  the  winter 
as  a  sort  of  vitamin  source. 

Q.     You  mean  to  prevent  colds'?  A.    Yes. 

Q.  And  have  you  had  any  colds  during  the 
winter  1  A.     Oh,  yes,  we  have  colds. 

Q.  You  would  get  those  colds  even  though  you 
used  the  lamp  once  a  week  during  the  winter? 

A.    Yes,  we  have  colds. 

Q.  Did  you  use  the  lamp  after  you  had  acquired 
the  cold?  A.    Yes,  we  have. 

Q.     Did  you  keep  on  using  it  ?  A.    Yes. 

Q.  Did  you  have  any  medical  treatment  during 
those  periods?  A.     Oh,  yes. 

Q.    You  went  to  a  doctor  for  the  cold,  did  you? 

A.     That  is  right. 

Q.  And  he  gave  you  remedies  and  treatments 
for  the  cold?  A.    Yes. 

Q.  They  usually  disappeared  after  a  short  time^ 
did  they?  [305] 

A.  Yes.  We  often  use  it  though  when  we  don't 
take  medical  treatment. 

Q.     You  say  it  didn't  prevent  your  getting  colds? 

A.    No. 

Q.  You  still  get  them.  Would  that  be  true,  so 
far  as  the  rest  of  your  family  is  concerned,  as 
well  as  yourself?  A.     Oh,  I  think  so. 
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Q.  The  whole  family  would  get  colds  from  time 
to  time?  A.     Yes. 

Q.  Would  they  all  be  using  the  lamp  at  various 
times  ?  A.    Yes. 

Q.     Not  more  than  once  a  week  at  any  time? 

A.  Well,  it  depends.  It  might  have  been  two  or 
three  times  a  week  and  then  we  would  go  for  a  long 
time  and  not  use  it ;  for  a  month,  maybe  not  use  it. 

[306] 
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DE.  PHILIP  A.  LEIGHTON 

was  thereupon  called  as  a  witness  for  the  Respond- 
ent and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  ToHn: 

Q.     Please  state  your  full  name. 

A.     Philip  A.  Leighton. 

Q.    Where  do  you  reside? 

A.     In  Palo  Alto,  California. 

Q.     What  is  your  vocation? 

A.     I  am  a  chemist. 

Q.     Are  you  connected  at  the  present  time  with 
any  institution?  [349] 

A.     Stanford  University. 

Q.     What  is  your  position  there? 

A.     I  am  Professor  of  Chemistry  and  executive 
head  of  the  Department  of  Chemistry. 

Q.     Where  did  you  take  your  academic  work  in 
chemistry  ? 

A.     At  Pomona  College  in  California  and  at  Har- 
vard University. 

Q.     Did  you  take  a  degree  at  Pomona  College  ? 

A.     I  took  a  Bachelor's  Degree  and  a  Master's 
Degree  at  Pomona  College. 

Q.     What  degree  did  you  take  at  Harvard? 

A.     I  took  two  degrees;  a  Master's  degree  and  a 
Doctor's  degree  at  Harvard. 

Q.     What  was  the  Doctor's  degree? 

A.     Doctor  of  Philosophy. 

Q.     Did  you  also  study  in  some  other  institutions 
of  learning? 
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A.  Yes.  I  have  studied  at  the  University  of 
Munich,  at  Johns  Hopkins  University,  at  Cam- 
bridge University  in  England,  and  at  the  Imperial 
College  of  Science  in  London. 

Q.     Where  have  you  taught? 

A.  I  have  taught  at  Harvard  University  and  at 
Stanford. 

Q.  Have  you  done  any  writing  in  the  field  of 
ultra-violet  radiation?  A.     Yes, 

Q.  Can  you  refer  us  to  some  of  your  work  in 
that  field? 

A.  Well,  I  published  a  paper  on  the  Character- 
istics of  [350]  the  Mercury  Vapor  Arc  back  in 
1926,  in  the  Journal  of  the  Optical  Society  of 
America;  two  papers  on  Heterochromatic  Pho- 
tometry in  the  Ultra- Violet,  in  the  Journal  of  the 
Optical  Society  of  America  in  1930  and  1931;  one 
paper  on  Spectral  Fluorescence  Sufficiencies  in  the 
Ultra- Violet  in  the  Physical  Review  in  1932;  one 
paper  on  the  Use  of  Thermopiles  for  the  Measure 
of  Radiant  Energy  in  the  Journal  of  Physical 
Chemistry  in  1933 ;  three  papers  on  the  Photochem- 
istry of  Aldehydes  in  the  Journal  of  the  American 
Chemical  Society  in  1932  to  1935;  one  paper  on  A 
Recording  Microphotometry  in  the  Review  of  Sci- 
entific Instruments  in  1935. 

Q.  Can  you  tell  us  in  which  of  the  institutions 
of  learning  to  which  you  have  made  reference,  you 
have  made  any  study  of  ultra-violet  light? 

A.     At  Harvard  University  and  at  Stanford. 
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Q.  Have  your  studies  in  the  other  universities 
to  which  you  have  referred  been  in  the  field  of 
chemistry  or  physics'?  A.     Physical  chemistry. 

Q.    What  did  you  teach  at  Harvard? 

A.     I  taught  quantitative  analysis  at  Harvard. 

Q.  What  has  been  your  special  field  of  research 
and  study? 

A.  Well,  I  am  primarily  a  physical  chemist 
and  my  special  field  of  interest  has  been  photo- 
chemistry. 

Q.     What  is  the  definition  of  "photochemistry"? 

[351] 

A.  Photochemistry  is  the  study  of  the  chemical 
effects  of  light. 

Q.  Does  that  include  the  invisible  rays,  such  as 
ultra-violet,  infra-red,  and  so  on?  A.    Yes. 

Q.  How  long  have  you  been  engaged  in  the  spe- 
cial field  of  photochemistry? 

A.     Eighteen  years. 

Q.  In  the  course  of  that  study,  have  you  had 
occasion  to  investigate  the  various  effects  of  ultra- 
violet light  of  2537  angstrom  units?  A.    Yes. 

Q.  Have  you  also  studied  the  effects  of  ultra- 
violet light  of  other  angstrom  units?  A.     Yes. 

Q.  Is  there  any  appreciable  difference  between 
ultra-violet  light  of  2537  angstrom  units  and  ultra- 
violet light  of  2540  angstrom  units?  A.     No. 

Q.  In  the  course  of  your  study  of  ultra-violet 
light,  have  you  studied  it  with  respect  to  its  effect 
upon  the  human  being,  that  is,  as  to  its  penetra- 
tion of  the  skin,  and  so  on? 
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A.     Have  I  studied  it  personally'? 

Q.    Yes.  [352] 

A.     No,  I  have  not  studied  it  personally. 

Q.  You  have  handed  me  here  this  morning,  Doc- 
tor, a  chart  which  I  will  ask  be  marked,  for  iden- 
tification, as  Respondent's  Exhibit  2,  and  ask  you 
what  that  chart  represents? 

(The  document  referred  to  was  marked  Re- 
spondent's Exhibit  2"  for  identification.) 

A.  That  represents  the  so-called  absorption 
curves  of  various  layers  of  the  skin,  and  also  the 
absorption  curve  of  the  substance,  ergosterol,  as  a 
function  of  wave  length  in  the  ultra-violet. 

Q.  Whose  chart  is  that?  That  is,  whose  work 
is  represented  in  it? 

A.  The  measurements  of  the  absorption  of  the 
skin  layers  were  performed  by  Bachem,  and  the 
absorption  curve  for  ergosterol  was  obtained  by 
Angus. 

Q.  Do  you  know  whether  this  chart  is  a  rep- 
resentation of  the  recognized  research  in  the  sub- 
jects there  reflected? 

A.  Yes.  The  work  of  Bachem  is  recognized  to 
be  the  best  which  has  been  performed  on  skin  trans- 
mission. The  absorption  of  ergosterol  has  been 
measured  by  several  investigatoi\s,  without  greatly 
different  results. 

Q.  Along  the  loft  hand  side  of  this  Hiart  there 
is  the  line  wliicli  marks  the  boundary  of  the  chart, 
and  the  various  figures,  and  the  wording,  ''absorp- 
tion coefficient"?  A.    Yes.  [353] 
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Mr.  Lyon :  Just  a  minute.  Before  we  start  talk- 
ing about  the  exhibit,  I  think  it  would  be  proper 
to  offer  it  in  evidence  first  and  find  out  if  it  is 
admissible  in  evidence  in  this  case.  [354] 

(The  document  heretofore  marked  *' Respond- 
ent's Exhibit  2"  for  identification,  was  re- 
ceived in  evidence.) 
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Trial  Examiner  Reardon:  I  will  let  the  Com- 
mission finally  rule  on  this  thing  by  granting  the 
motion  to  strike  which  Mr.  Lyon  will  probably 
make  when  you  finish. 

By  Mr.  Tolin: 

Q.  I  have  referred  to  this  left  side  of  your  chart 
here,  the  part  that  bears  the  legend,  "Absorption 
Coefficient",  and  ask  you  what  is  meant  by  that, 
and  what  these  figures  along  that  left  hand  side 
of  the  chart  mean. 

A.  The  absorption  coefficient  refers  to  a  term 
in  an  equation,  a  well  known  equation,  which  re- 
lates the  amount  of  absorption  to  thickness  of  layer 
of  any  given  substance,  and  the  amount  of  absorp- 
tion in  that  equation — the  numerical  coefficient 
which  expresses  that  relation  is  called  the  absorp- 
tion coefficient. 

Do  you  wish  the  equation?  [355] 

Q.  No.  Now,  in  the  chart  there  is  one  line 
which  is  marked  2537-A.     What  does  that  mean? 

A.     That  means  2537  angstroms. 

Q.  There  appears  to  be  another  line  marked 
3020-A.     What  does  that  mean? 

A.     3020  angstroms. 

Q.  Then  there  appear  to  be  various  colored  lines 
extending  across  the  chart,  and  one  of  them  is 
marked  "Ergosterol".  A.     Yes. 

Q.     What  is  the  significance  of  that  line? 
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A.  That  is  the  curve  showing  the  absorption 
coefficient  of  ergosterol  as  a  function  of  wave 
length. 

Q.  There  is  another  line  there  marked  "granu- 
losum".     What  is  the  significance  of  that? 

A.  That  is  a  curve  showing  the  absorption  co- 
efficient of  the  granulosum  layer  of  the  skin  as  a 
function  of  wave  length. 

Q.  There  is  another  line  marked  "corneum". 
What  is  the  significance  of  that  line*? 

A.  That  is  a  curve  showing  the  absorption  co- 
efficient of  the  corneum  layer  of  the  skin  as  a  func- 
tion of  wave  length. 

Q.  There  is  another  line  marked,  "corium". 
What  is  the  meaning  of  that? 

A.  That  is  a  curve  showing  the  absorption  co- 
efficient of  the  corium  layer  of  the  skin  as  a  func- 
tion of  wave  length. 

Q.  There  is  another  line  marked,  ''germinati- 
vum. ' '     What  is  [356]  the  meaning  of  that  ? 

A.  That  is  a  line  showing  the  absorption  coeffi- 
cient of  the  germinativum  layer  of  the  skin  as  a 
fmiction  of  wave  length. 

Q.  Now,  can  you  tell  us,  Doctor,  from  your  re- 
search and  study  of  ultra-violet  light,  approximately 
what  the  effect  of  that  light  is,  so  far  as  absorp- 
tion at  2537  angstrom  units  is  concerned  ? 

A.  I  don't  believe  I  quite  understand  what  you 
want. 
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Q.  Well,  I  will  go  back  here  where  I  have  some 
notes.  A.     All  right. 

Q.  I  will  for  the  time  being  leave  that  chart 
and  proceed  to  another,  which  I  will  ask  the  re- 
porter to  mark  as  Respondent's  Exhibit  next  in 
order. 

(The  document  referred  to  was  marked  ''Re- 
spondent's Exhibit  3",  for  identification.) 

By  Mr.  Tolin: 

Q.  I  now  ask  you  what  Respondent's  Exhibit  3, 
for  identification,  is? 

A.  That  is  a  chart  showing  the  relative  efficien- 
cies of  different  wave  lengths  in  the  ultra-violet 
and  the  production  of  erythema,  vesiculation  of 
paramecia  and  bactericidal  action. 

Q.  There  appears  at  the  left  hand  side  of  this 
chart  a  reference  from  20  to  100,  "relative  effi- 
ciency."    What  is  the  [357]  meaning  of  thaf? 

A.  That  means  the  relative  lengths  of  time — 
the  reciprocal  of  the  lengths  of  time  required  to 
produce  the  same  effect  at  different  wave  lengths, 
with  the  same  intensity  of  the  different  wave 
lengths. 

Q.  At  the  bottom  of  the  chart  there  is  a  line 
indicating  the  bottom  of  the  chart,  and  then  vari- 
ous figures,  2300,  2400,  2500  and  so  on,  the  last  one 
being  3200.  What  does  that  line  and  those  figures 
represent  ? 

A.  Those  figures  represent  wave  lengths  and  ang- 
strom units. 
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Q.     Of  what? 

A.     Of  radiant  energy  of  light. 

Q.  Do  they  represent  the  wave  lengths  of  ultra- 
Tiolet  light?  A.     Yes. 

Q.  There  appears  a  line  in  the  chart  that  is 
marked,  2537-A.  Does  that  refer  to  2537  angstrom 
units  ?  A.     Yes. 

Q.     Whose  work  is  this  chart? 

A.  The  work  on  the  vesiculation  is  my  own,  with 
Professor  Giese  of  Stanford  University  as  a  collab- 
orator. The  work  on  erythema  is  that  of  Luck- 
iech,  HoUaday  and  Taylor.  The  measurment  of 
bactericidal  action  is  that  of  Gates. 

Q.  Is  the  work,  other  than  that  on  vesiculation, 
accepted  as  standard  and  fixed  observation  and 
knowledge  within  the  field  of  photochemistry  ?  [358] 

A.     Yes. 

Q.  Referring  to  the  work  that  is  represented  by 
Respondent's  Exhibit  2,  the  first  chart  that  I 
showed  you,  is  the  work  that  is  reflected  in  that 
chart  accepted  as  standard  common  knowledge  of 
those  subjects  in  the  field  of  photochemistry? 

A.    Yes. 

Trial  Examiner  Reardon :  Just  a  minute.  Does 
that  include  his  own  work  on  that  chart,  as  well  as 
those  other  gentlemen  who  are  not  present,  that 
it  is  accepted  ? 

By  Mr.  Tolin: 

Q.     Can  you  answer  that? 
A.    Yes,  I  think  so. 
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Mr.  Lyon:  You  are  talking  now  about  Chart 
No.  1  or  Chart  No.  2? 

Trial  Examiner  Reardon:     No.  2. 

By  Mr.  Tolin : 

Q.  Now,  Doctor,  on  Respondent's  Exhibit  3 
there  is  an  erythema  line.  A.     Yes. 

Q.  And  a  bactericidal  line  and  a  vesiculation 
line.  A.     Yes. 

Q.  Tell  us  what  is  meant  by  this  bactericidal 
line. 

A.  That  shows  the  relative  efficiency  of  these 
different  wave  lengths  in  reducing  the  rate  of  multi- 
plication or  division  of  bacteria.  [359] 

Q.     What  is  the  meaning  of  the  erythema  line! 

A.  That  shows  the  relative  efficiency  of  these 
different  wave  lengths  in  producing  the  phenom- 
enum  of  erythema  in  the  skin. 

Q.     The  skin  of  what?  A.     Human  beings. 

Q.     What  is  the  meaning  of  the  vesiculation  line  % 

A.  That  shows  the  relative  efficiency  of  different 
wave  lengths  in  producing  vesiculation  of  para- 
mecia. 

Q.     What  is  meant  by  '' vesiculation'"? 

A.  Vesiculation  is  one  of  the  most  definite  cri- 
teria of  death  in  a  single  cell  or  in  a  single  celled 
organ.  The  cell  wall  breaks  and  the  protoplasm 
exudes  through  the  breaks.  Tt  can  be  observed  un- 
der a  microscope.  It  happens  rather  quickly,  and 
in  the  case  of  these  experiments  was  taken  as  a 
criterion  of  the  death  of  the  animal. 
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Q.  Why  were  tests  of  that  kind  made  ii]3on 
paramecia  in  order  to  determine  the  efficiency  of 
ultra-violet  light? 

A.  Paramecia  are  a  small  single  celled  organism 
which  grow  commonly  in  pond  water,  and  they  are 
particularly  favorahle  organisms  for  experiments  of 
this  kind,  because  they  can  be  cultured  in  strains 
in  which  the  paramecia  are  all  very  much  alike. 
They  are  pure  culture,  so  that  the  individual  ef- 
fects between  different  organisms  can  largely  be 
cancelled  out  and  the  true  effects  of  the  radiant  en- 
ergy determined.  [360] 

Q.  Is  the  use  of  paramecia  a  generally  accepted 
use  in  photochemistry  for  experimentation  of  that 
kind?  A.     Yes. 

Q.  Is  it  generally  understood  that  that  forms 
a  comparative  basis  for  the  computation  of  those 
-effects  upon  human  cells? 

A.  Yes.  The  pseudoplasm  and  the  nuclear  pro- 
tein in  the  paramecia  appears  to  be  not  greatly  dif- 
ferent from  that  in  the  cells  of  the  human  body. 

Q.  Now,  will  you  explain  Respondent's  Exhibit 
3,  being  this  second  of  the  charts  which  I  have 
shown  you  ? 

A.  If  you  take  the  vesiculation  curve  first,  that 
shows  a  very  low  efficiency  above  3,000  angstroms. 
The  efficiency  increases  rapidl}^  below  3,000,  reaches 
a  maximum  between  2800  and  2900  angstroms,  and 
then  drops  off  slowly  at  wave  lengths  below  2800 
angstroms. 
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The  erythema  curve  begins  between  3100  and 
3200  angstroms,  rises  rapidly  to  a  maximum  just  be- 
low 3000  angstroms,  drops  rapidly  to  a  minimum 
about  2800  angstroms,  and  then  rises  very  gradually 
to  another  maximum  below  2400  angstroms. 

The  curve  of  bactericidal  action  begins  at  about 
3100  angstroms,  rises  gradually  to  a  maximum  about 
2700,  drops  to  a  minimum  about  2400  and  rises  again 
down  to  the  limits  of  which  the  measurments  were 
made. 

Q.  Do  you  know  what  is  commonly  known  as  a 
Sim  lamp?     Do  you  know  what  it  is?  [361] 

A.     Yes. 

Q.     What  is  a  sun  lamp? 

A.  There  are  different  types  of  sun  lamps.  Gen- 
erally, a  sun  lamp  is  one  which  is  presumed  to  re- 
produce the  solar  spectrum,  the  spectrum  of  the 
sun. 

Q.  What  is  the  solar  spectrum  with  respect  to 
ultra-violet  light? 

A.  With  respect  to  ultra-violet  light,  the  solar 
spectrum  decreases  rapidly  in  intensity  as  one  goes 
towards  shorter  wave  lengths,  and  the  shortest  wave 
length  that  is  found — it  depends,  of  course,  on  the 
time  of  day,  and  the  time  of  year,  and  atmospheric 
conditions,  but  it  is  usually  between  3000  and  2900 
angstroms. 

Q.  Do  you  know  whether  ultra-violet  light  be- 
low 2900  angstroms  has  ever  been  observed  as  ema- 
nating from  the  sun?  A.     Yes. 
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Q.  How  low  in  angstrom  miits  has  ultra-violet 
light  been  observed  emanating  from  the  smi? 

A.  I  believe  the  lowest  figure  I  have  ever  seen 
is  2875  angstroms. 

Q.  What  is  the  difference,  in  so  far  as  you  can 
tell  us  from  your  studies,  of  the  effect  of  ultra- 
violet light  at  2537  angstroms  and  2900  ? 

A.     On  vesiculation  ? 

Q.     Yes.  [362] 

A.     2900  is  more  efficient  than  2537. 

Q.  What  would  that  mean  in  practical  effect 
upon  a  subject  exposed  to  the  different  lights — I 
should  say  ** subjects",  I  suppose,  to  the  different 
lights'?  A.     The   human   subject? 

Q.    Yes. 

A.  Now,  this  vesiculation  applies,  of  course,  to 
paramecia,  and  in  simple  language  it  is  effectively 
a  measure  of  the  efficiency  of  the  different  wave 
lengths  in  the  coagulation  of  protoplasm.  In  the 
human  subject  the  efficiency  of  these  wave  lengths 
of  the  coagulation  of  protoplasm  in  the  living  cells 
in  the  skin  or  in  the  subcutaneous  tissue,  for  the 
light  which  reaches  those  cells,  would  not  differ 
greatly  from  this,  but  the  amount  of  light  which 
reaches  those  cells,  in  turn,  is  governed  by  the 
transmission  of  the  different  layers  of  the  skin,  so 
that  the  result  and  effect  would  be  made  up  of  an 
efficiency  curve  for  the  light  which  reaches  the  liv- 
ing cells  and  the  transmission  curves  of  the  differ- 
ent skin  layers. 
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Q.  What  are  the  wave  lengths  of  iiltia-violet 
light  that  come  from  sun  lamps  ? 

A.  No  two  sun  lamps  are  alike,  but,  for  the  most 
part,  the  wave  lengths  are  limited  to  longer  than 
2900  angstroms. 

Q.  How  long  a  wave  length  would  be  used  in 
a  sun  lamp, — I  mean,  would  proceed  from  it? 

[363] 

A.     They  will  extend  up  into  the  infra-red. 

Q.  Is  there  any  similarity  between  the  effect 
produced  upon  a  subject  exposed  to  ultra-violet 
light  of  2537  angstrom  units,  and  a  subject  exposed 
to  ultra-violet  light  of  a  sun  lamp?  A.     Yes. 

Q.     What  is  the  comparison? 

A.     What  is  the  similarity? 

Q.    Yes. 

A.  Both  will  jDroduce  erythema.  Both  will  pro- 
duce increased  vitamin  D  activity,  and  both  show 
a  bactericidal  and  a  vesiculation  action. 

Q.  What  is  the  comparison  between  vesiculation 
action  in  the  use  of  the  sun  lamp  and  vesiculation 
action  in  the  use  of  the  light  from  the  lamp  that 
emanates  a  ray  of  2537  angstrom  units?  That  is, 
how  do  they  compare? 

A.  Once  again  I  must  say  that  no  two  sun 
lamps  are  alike,  but,  in  general,  the  vesiculation  ac- 
tion for  2537  would  be  greater  than  that  for  a  sun 
lamp. 

Q.  Do  you  mean  to  say  there  would  be  more 
vesiculation  at  2537  than  in  the  sun  lamp  ? 

A.     Yes,  because  most  sun  lamps  of  the  mercury 
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vapor  type,  the  strongest — the  greatest  intensity 
in  the  ultra-violet  region  which  has  any  effective- 
ness at  all  lies  above  3000  angstroms,  and  the  effi- 
ciency of  these  different  effects  for  [364]  that  wave 
length  above  3000  angstroms  is  small. 

Q.  What  is  the  difference  between  the  erythema 
producing  power  of  a  sun  lamp  at,  say,  3100 — that 
is  a  sun  lamp  length,  is  it  not? 

A.  3020  is  the  line,  I  would  say,  that  is  most 
characteristic. 

Q.     Well,  let  us  say  between  3020  and  2537? 

A.  Very  nearly  the  same.  2537  perhaps  a  little 
more  efficient  than  3020. 

Q.  What  is  the  difference  between  the  bacteri- 
cidal action  of  a  lamp  emitting  3200  angstroms, 
and  one  at  2537? 

A.     You  mean  3020  angstroms? 

Q.    Yes. 

A.     That  at  2537  is  much  higher. 

Q.  In  a  practical  way,  what  would  be  the  differ- 
ence in  its  effect  upon  a  human  subject  of  ultra- 
violet light  of  the  ordinary  sun  lamp  and  ultra-vio- 
let light  from  a  lamp  that  emits  2537  angstroms  ? 

A.  In  a  practical  way,  the  chief  effect  that  one 
would  obtain  from  the  ordinary  sun  lamp  would 
he  a  coat  of  tan,  and  the  chief  effects  one  would 
obtain  from  the  light  of  2537  angstroms  would  be 
an  increased  vitamin  D  activity,  erythema  and 
bactericidal  action. 

Q.     Would   there  be   greater  bactericidal  action 
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in  a  ray  of  2537  angstrom  units  than  in  a  ray  of  the 

type  that  would  [365]  come  from  a  sun  lamp? 

A.     Yes. 

Q.  Would  there  be  greater  erythema  produced 
at  2537  than  from  the  sun  lamp  ray  ? 

A.     Aj^proximately  the  same. 

Q.  Would  there  be  greater  vesiculation  pro- 
duced at  2537  than  from  the  sun  lamp '? 

A.     Yes. 

Q.  Now,  you  have  referred  to  vesiculation  as 
evidence  of  death  of  a  cell.  What  would  that  mean 
with  respect  to  producing  vesiculation  in  the  hu- 
man being  from  exposure  to  2537  angstrom  units 
of  ultra-violet  light? 

A.  That  would  essentially  mean  a  coagulation  of 
protoplasm  in  the  living  cells. 

Q.  How  would  I  feel  if  I  were  to  turn  such  a 
ray  upon  myself  ?  A.     It  would  blister. 

Q.  The  vesiculation  from  the  standpoint  of  a 
human  being  means  the  ability  of  the  particular 
lamp  used  to  produce  a  blister  ? 

A.     That  would  be  one  way  of  measuring  it. 

Q.  What  would  be  the  vesiculation  time  of  2537 
angstrom  units  coming  from  cold  quartz  held  at  one 
inch  over  the  skin,  moving  about  constantly? 

A.     You  mean  of  the  Life  Lite  type?  [366] 

Q.     Yes. 

A.     Well  over  one  hour. 

Q.  If  the  light  were  held  at  a  distance  of  30 
inches  from  the  subject,  what  would  be  the  vesicula- 
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tion  time  of  2537  angstrom  units,  and  held  constant- 
ly, that  is,  not  moved  about  ? 

A.     Thirty  inches'? 

Q.     Yes. 

A.     That  would  be  several  hours. 

Q.  What  would  be  the  vesiculation  time  upon  a 
human  being  of  ultra-violet  light,  2537  angstrom 
units,  coming  from  cold  quartz,  such  as  the  Life 
Lite,  at  24  inches  ?  A.     Twenty-four  inches  ? 

Q.    Yes. 

A.     That  would  also  be  several  hours. 

Q.  Do  you  know  from  your  own  observation 
what  the  Life  Lite  is  ?  A.     Yes. 

Q.     Have  you  used  a  Life  Lite?  A.     Yes. 

Q.     Have  you  used  it  in  your  studies  ? 

A.     Yes. 

Q.     What  is  the  Life  Lite? 

A.  Life  Lite  is  a  quartz  tube,  containing  an  in- 
ert gas  at  low  pressure,  plus  a  small  amount  of 
mercury.  An  electric  [367]  discharge  is  passed  be- 
tween two  metallic  electrodes  at  the  end  of  this 
tube,  and  under  those  conditions  of  presence  of  an 
inert  gas  at  low  pressure,  the  radiation  which  is 
produced  lies  mostly  at  2537  angstroms,  which  is 
one  of  the  wave  lengths  emitted  be  mercury. 

Q.  What  would  you  say  would  be  the  effect  of 
taking  an  ultra-violet  light  of  the  hand  type  Life 
Lite,  and  turning  it  on  for  one  minute,  holding  the 
lamp  about  one-half  inch  from  the  skin,  passing  the 
lamp  over  the  chest  and  stomach,  distributing  the 
light  over  the  chest  and  stomach  for  two  minutes? 
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Do  you  think  that  would  be  a  sufficient  effect  to 

produce  vesiculation  *?  A.     No. 

Q.     Would  it  be  sufficient  to  produce  erythema? 

A.     Slight. 

Q.  Would  it  be  sufficient  to  result  in  bactericidal 
action  ?  A.     Yes. 

Q.     Would  it  be  sufficient  to  activate  vitamin  D? 

A.     Yes. 

Q.  Would  your  answer  be  any  different  if  I 
were  to  change  that  from  a  two  minute  exposure 
to  a  three  minute  treatment  ? 

A.  Well,  you  would  get  more  erythema,  more 
vitamin  D  activity,  more  bactericidal  action,  but 
you  still  would  not  get  vesiculation. 

Q.  Would  your  answer  be  any  different,  if  I 
were  to  change  [368]  the  exposure  time  to  six  min- 
utes ?  A.     No. 

Q.  Woidd  there  not  be  increased  vitamin  D  ac- 
tivation ?  A.     Yes. 

Q.  When  you  say  your  answer  would  not  be  any 
different,  you  mean  there  would  be  an  increase  in 
erythema,  vitamin  D  activation,  bactericidal  action, 
but  no  different  answer  so  far  as  vesiculation  is 
concerned  ?  A.     That  is  right. 

Q.  Would  that  also  be  true  as  to  a  seven  min- 
ute exposure?  A.     Yes.  [369] 

Mr.  Tolin:  I  am  not  sure  if  Respondent's  Ex- 
hibit 3  has  been  offered  in  evidence. 

Trial  Examiner  Reardon:  I  have  no  record  of 
its  being  offered. 

Mr.  Tolin:     I  offer  it  in  evidence  at  this  time. 
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Mr.  Lyon:  I  renew  my  objection  to  that  ex- 
hibit, as  well  as  the  previous  one,  for  the  reason 
indicated,  as  being  hearsay.  [373] 

(The  document  heretofore  marked  ''Respond- 
ent 's  Exhibit  3 ' ',  for  identification,  was  received 
in  evidence.) 
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By  Mr.  Tolin: 

Q.  Have  you  yourself  studied  wave  lengths  in 
ultra-violet  radiation  between  3000  angstroms  and 
2540  angstroms'?  A.     Yes. 

Q.  In  your  own  studies  of  those  wave  lengths,  is 
there  any  specific  difference  in  the  radiations 
around  3000  angstroms  and  the  radiations  around 
2540  angstroms'? 

A.  No.  There  are  relative  differences,  but  no 
specific  differences. 

Q.     What  are  the  relative  differences  % 

A.  The  relative  differences  are  that  certain  wave 
lengths  will  be  more  effective — more  efficient  for  one 
thing,  and  other  wave  leng-ths  will  be  more  efficient 
for  another. 

Q.  Now,  how  is  that  shown  on  the  chart,  taking 
the  curve  of  [374]  ergosterol  and  bactericidal  action, 
and  so  on'? 

A.  That  is  shown  on  the  basis  of  these  curves  of 
relative  efficiencies  against  wave  lengths. 

Q.  Can  you  show  on  the  chart  the  absor})tion 
curve  of  the  skin  for  2540  angstroms  and  3020  ang- 
stroms, and  state  if  there  is  any  reason  why  one 
might  be  more  effective  than  the  other,  and  state 
the  nature  of  it,  considering  exposure  time  in  that 
answer  ? 

A.  The  absorptions  of  the  different  layers  of  the 
skin  come  in  the  same  order  at  2537  angstroms  as 
at  3020  angstroms.  The  most  strongly  absorbing 
layer  is  the  granulosum,  the  next  is  the  corium,  the 
next  is  the  germinativum,  and  the  least  strongly 
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absorbing  layer  of  these  two  wave  lengths  is  the 
corneum.     On  that  basis  there  is  no  distinction  to 
be  made  between  these  two  wave  lengths.  [375] 

Q.  Does  ultra-violet  light  of  2537  angstroms, 
such  as  comes  from  the  respondent's  product,  Life 
Lite,  produce  vitamin  D  activation?  A.     Yes. 

Q.     AVhat  is  vitamin  D  activation  ? 

A.  That  is  a  name  applied  to  an  increased  anti- 
rachitic activity  in  the  body  or  in  animals. 

Q.  Does  that  include  some  influence  on  calcium 
and  phosphorus  in  the  blood  of  the  animal?  [379] 

A.  Yes.  The  calcium  phosphorous  metabolism  is 
influenced  by  a  change  in  vitamin  D  activity. 

Q.  Does  that  increase  in  calcium  phosphorous 
metabolism  affect  the  body  chemistry  ? 

A.     Yes. 

Q.  Then  would  you  say  that  ultra-violet  light, 
such  as  emanates  from  the  respondent's  product, 
does  have  an  effect  upon  body  chemistry  ? 

A.    Yes. 

Q.     And  that  effect  is  what  ? 

A.  Well,  through  the  increased  vitamin  D  ac- 
tivity and  its  influence  on  the  calcium  phosphorous 
metabolism,  the  one  chemical  effect — erythema,  of 
course,  is  simply  a  chemical  effect  in  the  body. 
Vesiculation  also  is  a  chemical  effect. 

Q.  It  is  true,  though,  is  it  not,  that  the  wave 
length,  2540  angstroms,  is  more  efficient  in  produc- 
ing erythema  than  the  w^ave  length  at  3000  ang- 
stroms ? 
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Mr.  Lyon:  I  object  to  that  question  as  leading 
the  witness.  I  think  the  question  should  be  re- 
phrased. 

Trial  Examiner  Reardon:  I  will  sustain  the  ob- 
jection. 

By  Mr.  Tolin: 

Q.  What  is  the  comparative  efficiency  of  2540 
angstroms  and  3000  angstroms,  as  to  erythema  pro- 
duction ? 

A.     Very  nearly  the  same.  [380] 

Q.  What  is  the  comparative  efficiency  of  the 
wave  lengths,  2540  angstroms  and  3000  angstroms, 
in  vitamin  D  activation  ? 

A.  That  is  not  definitely  known.  It  has  been 
established  that  all  wave  lengths  through  this  region 
produce  vitamin  D,  but,  to  my  knowledge,  a  good 
relative  efficiency  curve  has  not  yet  been  established 
for  vitamin  D  production. 

Q.  Is  there  a  harsh  effect  i)roduced  by  wave 
lengths  below  2800  angstroms  that  does  not  result 
from  wave  lengths  that  are  longer  ?  A.     No. 

Q.     The  answer  is  "  no  "  ? 

A.     That  is  right. 

Q.  Will  you  explain  then  how  it  can  be  that  a 
person  might  produce  an  erythema  with  respond- 
ent's product  within  a  short  exposure,  but  that  it 
would  require  a  considerably  longer  exposure  to  ob- 
tain a  like  erythema  from  exposure  to  the  sun? 

A.  The  intensity  in  respondent's  ])Toduct,  the  in- 
tensity reaching  the  skin  when  tlie  lamp  is  held 
close  up  is  much  greater  than  the  intensity  of  the 
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wave  lengths  in  this  region  reaching  the  skin  from 

the  sun. 

Q.  Are  the  results  from  a  short  exposure  with  a 
Life  Lite,  an  exposure  sufficient  to  produce  eryth- 
ema, bactericidal  action,  vitamin  D  activation,  any 
different  from  exposure  to  the  sun  for  a  long  enough 
period  of  time  to  produce  light  [381]  erythema,  and 
bactericidal  action,  and  vitamin  D  activation? 

A.  I  would  say  that  the  amount  of  vitamin  D 
activation  would  be  about  the  same  for  the  same 
erythema  production.  The  amount  of  bactericidal 
action  would  be  greater  for  the  respondent's  product 
than  for  the  sun. 

Q.     What  about  vesiculation  ? 

A.  Vesiculation  without  tremendous  over-expo- 
sure would  be  negative  in  either  case. 

Q.  Do  you  recognize  any  distinction  between  a 
therapeutic  lamp  and  a  sun  lamp?  Do  you  know 
of  a  classification  of  one  type  of  these  ultra-violet 
lights  known  as  a  therapeutic  [382]  lamp  and  an- 
other as  a  sun  lamp  ? 

A.  The  classification  that  I  have  seen  used  has 
a  division  as  between  wave  lengths.  A  sun  lamp 
emits  no  wave  lengths — no  radiation  of  wave  lengths 
shorter  than  those  found  in  the  sun  light.  A  thera- 
peutic lamp  does. 

Q.  Is  a  cold  quartz  light,  of  the  type  that  re- 
spondent manufactures  considered  a  therapeutic 
lamp  *?  A.     On  that  basis,  yes. 

Q.  Is  there  any  basis  for  a  statement  that  the 
rays  emitted  from  a  therapeutic  lamp  possess  bac- 
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tericidal  proijerties  that  are  not  comparable  to  the 

rays  emitted  by  natural  sun  light?  A.     No. 

Q.  Is  that  answer  based  upon  your  own  knowl- 
edge or  are  you  quoting  from  the  work  of  someone 
else? 

A,     If  you  refer  only  to  bactericidal  action? 

Q.     Yes. 

A.  That  is  quoting  from  the  work  of  other 
people. 

Q.  Is  that  general  knowledge  within  the  science 
of  body  chemistry? 

A.     That  is  general  knowledge. 

Trial  Examiner  Reardon:  Is  it  based  upon  the 
work  of  other  people,  rather  than  quoting  from 
them?  He  has  spoken  of  his  own  knowledge,  and 
his  knowledge  extends  beyond  the  knowledge  that 
he  has  from  the  work  that  he  has  [383]  done 
through  the  literature,  but  you  can  let  it  go  on  that. 

By  Mr.  Tolin: 

Q.  Do  you  appreciate  that  distinction,  Doctor? 
Of  course,  we  know  of  our  own  knowledge  a  lot  of 
things  that  are  not  the  results  of  our  own  individual 
research A.     Yes. 

Q.  but  which  are  accepted  knowledge,  ac- 
cording to  the  understanding  which  we  have  of  a 
given  subject.  A.     That  is  right. 

Q.  Now,  can  you  tell  us  whether  your  answer 
was  based  upon  your  own  knowledge  or  not? 

A.  It  was  based  on  my  own  knowledge,  but  not 
on  my  own  work. 


294  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Dr.  Philip  A.  Leighton.) 

Q.  Are  therapeutic  lamps  not  suitable  for  the 
same  types  of  uses  as  sun  lamps?  A.     No. 

Q.  That  question  is  rather  badly  worded.  I 
should  say:  Are  therapeutic  lamps  suitable  for  the 
same  types  of  uses  as  sun  lamps'?  A.     Yes. 

Q.  Is  that  answer  based  upon  your  own  knowl- 
edge? 

A.  Yes.  With  one  exception  perhaps,  the  sun 
lamp  is  better  for  producing  a  coat  of  tan. 

Q,  Is  that  the  only  distinction  between  the  thera- 
peutic lamp  and  the  sun  lamp  ? 

A.  To  my  knowledge,  that  is  the  only  distinc- 
tion. [384] 

Q.  Isn't  there  also  the  distinction  that  with  the 
sun  lamp  it  is  necessary  to  use  it  longer  in  order  to 
obtain  a  result  that  could  be  obtained  with  a  thera- 
peutic lamp  with  a  shorter  exposure  ? 

A.  That,  of  course,  depends  upon  the  intensity 
of  the  sun  lamp,  as  compared  to  the  cold  quartz 
lamp,  and  the  distance  which  the  two  are  main- 
tained from  the  body.  [385] 

Q.  Is  it  true  that  the  respondent's  device  will 
not  give  benefits  to  the  skin  and  the  general  health 
that  are  given  by  natural  sun  light  ? 

A.  Based  on  the  best  established  evidence  which 
is  available,  the  answer  is  no. 

Q.  Are  the  ultra-violet  rays  emitted  from  re- 
spondent's device  comparable  to  the  ultra-violet 
rays  emitted  from  natural  sunlight  ? 

A.     Comparable,  yes. 

Q.     Are  such  ultra-violet  rays  identical  to  those 
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that  are  emitted  from  natural  smilight,  except  as 

to  wave  length? 

A.  Well,  I  can't  say  yes  or  no  to  that  question. 
Tliey  differ  in  wave  lengths,  and  they  differ  in  their 
frequency,  and  they  differ  in  their  relative  effects. 
They  don't  differ,  so  far  as  I  know,  in  any  specific 
effects. 

Q.  Would  you  say  that  ultra-violet  rays  emitted 
from  respondent's  product  are  comparable  to  the 
ultra-violet  rays  [388]  emitted  by  natural  sunlight? 

A.     Yes. 

Q.  As  to  specific  effects  that  are  known,  is  there 
any  distinction  in  such  specific  effects  upon  the 
human  being? 

A.  No,  I  know  of  no  effect  that  is  produced  by 
the  ultra-violet  in  sunlight  that  is  not  also  produced 
by  2537  angstroms. 

Q.  Are  there  any  effects  that  are  produced  by 
2537  angstroms  that  are  not  produced  by  natural 
sunlight?  A.     No,  not  that  I  know  of. 

Q.  Are  there  any  effects  that  are  produced  by 
2537  or  2540  angstrom  units,  that  are  not  produced 
by  3100  angstrom  units  ? 

A.     Possibly  bactericidal  action. 

Q.  In  what  way  is  bactericidal  action  ])ossibly 
differenct? 

A.  That  the  efficiency  at  3100  angstroms  is  very 
low  for  bactericidal  action. 

Q.  Have  you  completed  your  reseai-ch  and  study 
of  ultra-violet  light?  A.     No. 
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Q.  How  recently  have  you  devoted  any  time  to 
that  study? 

A.     Oh,  within  the  past  week. 

Q.  Is  that  a  subject  of  continued  research  in 
your  department  at  Stanford  University? 

A.     Yes. 

Q.  Is  the  information  which  you  have  given  us 
here  the  latest  available  information  upon  the  sub- 
ject? [389]  A.    Yes. 

Q.  Do  you  keep  up  with  the  subject,  as  it  is 
studied  in  places  other  than  Stanford  University? 

A.     I  try  to. 

Q.  Aren't  you  at  the  present  time  co-authoring  a 
book  upon  this  subject  with  a  professor  from  an- 
other university?  A.     Yes. 

Q.     What  is  that  work? 

A.  It  is  a  book  entitled,  ' '  The  Photochemistry  of 
Gases,"  to  be  published  under  the  auspices  of  the 
American  Chemical  Society. 

Q.     Who  is  the  co-author  ? 

A.  Professor  W.  A.  Noyes,  Jr.,  the  executive 
head  of  the  department  of  chemistry  at  the  Univer- 
sity of  Rochester. 

Q.     Has  that  book  actually  been  published? 

A.     Not  yet. 

Q.  Is  it  in  process  of  publication,  or  are  you 
preparing  it  for  publication  ? 

A.  It  is  in  process.  It  should  appear  within 
the  next  two  or  three  months. 

Q.  How  long  a  book  is  that?  Is  it  a  pamphlet 
or  a  full  length  book  ? 
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A.     It  is  about  465  pages,  I  believe. 

Q.     Do  you  teach  a  class  in  photochemistry  ? 

A.     Yes.  [390] 

Q.  Does  that  include  the  study  of  ultra-violet 
light? 

A.  Yes.  Most  of  it  is  concerned  with  ultra-violet 
light. 

Q.  Is  there  any  other  class  in  photochemistry  at 
Harvard  that  is,  other  than  the  one  taught  by  you? 

A.     You  mean  at  Stanford? 

Q.     Pardon  me.    At  Stanford? 

A.  Professor  Giese  teaches  a  course  in  photo- 
biology,  which  overlaps  to  some  extent  with  my 
course. 

Q.  Those  are  courses  that  supplement  each  other, 
are  they?  A.     Yes. 

Q.  Doctor  as  to  these  two  charts  that  I  have  in- 
troduced into  evidence  and  have  shown  you  here 
this  morning,  can  you  say  whether  those  charts  are 
considered  basic  in  the  field  of  photochemistry? 

A.  Yes,  they  are.  The  photochemist  differs  from 
the  biologist  or  from  many  biologists,  in  that  he 
wishes  to  express  information,  as  far  as  possible, 
w^hich  is  divorced  from  the  physiological  or  biolog- 
ical effects;  in  other  words,  which  is  divorced  as 
far  as  possible  from  the  specific  effects  which  arise 
from  the  fact  that  the  organism  is  living.  Among 
these  effects  which  can  be  so  divorced  are  absorption 
curves — ^with  respect  to  radiation  are  absorption 
curves  and  efficiency  curves  for  certain  actions. 

Q.     Then  would  you  say  that  the  matter  that  is 
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represented  in  those  charts,  Respondent's  Exhibits 
2  and  3,  are  matters  [391]  within  your  own  knowl- 
edge? 

A.     I  would  say  that  these  are  facts,  not  opinions. 

Q.  Are  they  accepted  as  such  by  photochemists 
in  general?  A.     Yes. 

Q.  They  are  in  your  study  as  basic  as  the  law 
of  gravity  is  in  the  study  of  physics  ? 

A.     That  is  right. 

Q.  Is  it  possible  to  answer  the  question  which  I 
have  propounded  to  you,  about  the  use  of  cold 
quartz  light  and  its  effect  and  the  use  of  lights  of 
•other  wave  lengths,  without  using  the  information 
that  is  reflected  in  the  charts.  Exhibits  2  and  3? 

A.    No. 

Mr.  Lyon:  Meaning,  so  far  as  the  present  wit- 
ness is  concerned?    Is  that  your  question? 

Mr.  Tolin:  No.  So  far  as  the  question's  being 
accepted  upon  a  basis  of  scientific  knowledge. 

The  Witness:  I  don't  think  anyone  could  answer 
those  questions  without  having  the  knowledge  which, 
as  you  say,  is  contained  in  these  charts. 

Trial  Examiner  Reardon:  That  still  does  not 
qualify  those  exhibits,  because  while  he  could  not 
answer  without  the  information  he  sees  in  those 
charts,  counsel  for  the  Commission  contends  the  in- 
formation in  those  charts,  if  admissible,  should  be 
put  in  in  a  way  that  would  render  [392]  the  evi- 
dence admissible.  That  is  the  reason  I  granted  the 
motion  to  strike  the  exhibits  and  the  testimony  re- 
lating to  them. 
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By  Mr.  Tolin : 

Q.  Well,  Doctor,  is  that  information  which  is  re- 
flected in  the  charts,  Exhibits  2  and  3,  information 
within  your  own  knowledge?  A.     Yes. 

Q.  Then  your  answers  here  have  been  based  upon 
your  own  knowledge,  rather  than  upon  the  cliarts, 
as  such? 

Mr.  Lyon :  Just  a  minute.  I  think  we  are  getting 
into  the  field  of  self-serving  declarations.  I  think 
the  facts  si)eak  for  themselves.  I  object  to  that  last 
question  as  argumentative  and  speculative. 

Trial  Examiner  Reardon:  I  will  sustain  the  ob- 
jection. He  did  not  prepare  the  charts,  or  the  in- 
formation in  the  charts  was  not  prepared  by  him. 

Mr.  Tolin:     He  said  that  some  of  it  was. 

Trial  Examiner  Reardon :  Yes.  Some  would  not 
make  the  whole  chart  admissible.  If  it  is  inad- 
missible for  one  reason,  it  is  inadmissible. 

By  Mr.  Tolin : 

Q.  I  will  ask  you.  Doctor,  if  the  two  papers  that 
are  before  you,  Exhibits  2  and  3,  were  prepared  by 
you?  A.     Yes.  [393] 

Q.     From  what  were  they  pi'epared? 

A.  I  took  the  information  directly  fi'om  the 
original  papers  and  literature. 

Q.     AVhat  original   pa])ers  and  literature? 

A.  The  pai)ers  that  are  referred  to  on  tliese 
charts.     I  have  one  of  them  in  my  briefcase  now. 

Mr.  Tolin:  Yes.  I  will  ask  to  have  this  marked 
for  identification  as  the  Respondent's  exhibit  next 
in  order. 


300  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Dr.  Philip  A.  Leighton.) 

(The  document  referred  to  was  marked  "Re- 
spondent's Exhibit  4",  for  identification.) 

By  Mr.  Tolin: 

Q.  I  show  you  Respondent's  Exliibit  4,  for 
identification,  which  appears  to  be  a  chart  in  the 
Archives  of  Physical  Therapy,  and  ask  you  if  you 
recognize  that  as  either  being  or  not  being  one  of 
the  basis  charts  used  in  the  subject '^ 
Mr.  Lyon :  That  is  objected  to.  [394] 
Mr.  Tolin:  I  will  put  it  in  a  different  way,  and 
ask  him  what  that  is. 

Trial  Examiner  Reardon:  That  objection  will 
1)6  overruled  at  the  i)resent  time.  You  may  answer 
yes  or  no.     I  think  that  will  answer  it. 

The  Witness:    That  is 

Trial  Examiner  Reardon:  You  may  answer  yes 
or  no,  I  think. 

Mr.  Tolin:  He  is  allowing  you  to  answ^er  the 
iirst  question. 

The  Witness:     What  was  the  first  question'? 
Trial  Examiner  Reardon:    Read  it,  please. 

(The  question  referred  to  was  read  as  fol- 
lows : 

"Q.  I  show  you  Respondent's  Exhibit  4,  for 
identification,  which  appears  to  be  a  chart  in 
the  Archives  of  Physical  Therapy,  and  ask  you 
if  you  recognize  that  as  either  being  or  not  be- 
ing one  of  the  basic  charts  used  in  the  sub- 
ject?") 

The  Witness :  That  is.  I  answer  that :  Yes,  that 
is. 
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By  Mr.  Tolin : 

Q.  AVill  you  explain  this  chart,  Respondent's 
Exhibit  4,  for  identification  ? 

Mr.  Lyon:  Just  a  minute.  I  object  to  all  testi- 
mony with  reference  to  this  chart  as  not  being 
proper  testimony,  and  object  to  the  chart  itself  as 
being  haersay.  [395] 

Mr.  Tolin:  I  offer  the  chart  in  evidence  as  Re- 
spondent's Exhibit  4. 

Trial  Examiner  Reardon:  What  is  this  thing 
you  call  the  Archives  of  Physical  Therapy,  or.  Phy- 
siotherapy, I  guess  it  is. 

The  Witness:  That  is  one  of  the  recognized 
scientific  journals. 

Trial   Examiner  Reardon:     It  is  a  journal? 

The  AVitness :    It  is  a  journal. 

Mr.  Tolin:  Printed  in  that  journal  appears  this 
chart  by  way  of  illustration  of  an  article. 

Trial  Examiner  Reardon:  I  will  have  to  sustain 
the  objection  to  the  admission  in  evidence  of  the 
chart  as  Respondent's  Exhibit  4. 

Mr.  Tolin:  He  has  testified  that  it  is  one  of  the 
basic  charts  of  that  particular  science.  I  am  not 
offering  the  Journal  of  Physical  Therapy,  but 
simply  that,  in  order  to  adduce  the  chart  that  I 
found  printed  in  one  of  those  Journals,  just  as  ef- 
fectively as  if  the  witness  had  written  it  out. 

Mr.  Lyon:     I  object  to  counsel  testifying. 

Trial  Examiner  Reardon:  Well,  he  isn't  testify- 
ing.    I  will  let  my  ruling  stand  on  that. 


302  Ultra-Violet  Products,  Inc.  vs. 

(Testimony  of  Dr.  Philip  A.  Leighton.) 

Mr.  Tolin:  Very  well.  May  this  be  marked  Re- 
spondent's Exhibit  5,  for  identification?   [396] 

(The  document  referred  to  was  marked  ''Re- 
spondent's Exhibit  5",  for  identification.) 

By  Mr.  Tolin: 

Q.  I  show  you  a  piece  of  paper  which  is  marked 
Respondent's  Exhibit  5,  for  identification,  and  ask 
you  whose  writing  appears  upon  that,  if  you  know? 

A.     That  is  mine. 

Q.     What  is  that? 

A.  That  is  a  reproduction  of  the  best  present 
established  average  values  of  transmission  of  radia- 
tion of  different  wave  lengths  by  the  different  layers 
of  the  skin. 

Q.     From  what  did  you  prepare  that? 

A.     From  what? 

Q.    Yes. 

A.  I  prepared  that  from  a  paper  by  Bachem  and 
Heed  in  the  American  Journal  of  Physiology. 

Q.  Is  Bachem  and  Reed's  paper  their  report  of 
opinion,  or  is  that  merely  an  assembling  of  the 
known  facts  in  the  science,  as,  for  instance,  in  the 
science  of  mathematics,  if  I  were  to  write  a  multi- 
plication table,  I  would  be  assembling  known  facts  ? 

A.     That  is  a  report  of  original  work. 

Q.     Of  Bachem  and  Reed? 

A.     Of  Bachem  and  Reed. 

Mr.  Tolin:  I  offer  it  as  Respondent's  Exhibit 
5.  [397] 

Mr.  Lyon :    I  object  to  it  as  hearsay. 
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Trial  Examiner  Reardon :  I  sustain  the  objec- 
tion. [398] 

Mr.  Lyon :  At  this  time,  if  the  Examiner  please, 
I  move  to  strike  Respondent's  Exhibits  2  and  3,  and 
all  testimony  based  thereon,  as  being  hearsay  and, 
furthermore,  that  all  testimony  with  reference  to  the 
vesiculation  experiments  is  not  material  or  relevant 
to  the  issues  in  this  case. 

Trial  Examiner  Reardon:  I  will  grant  the  mo- 
tion to  strike  Respondent's  Exhibits  2  and  3,  and 
the  testimony  which  is  connected  with  those  exhibits, 
directly  connected  with  them.  I  will  not  strike  the 
testimony  relating  to  vesiculation.  T  will  overrule 
the  motion  to  that  extent.  [399] 

Trial  Examiner  Reardon:  I  will  let  the  ruling 
stand  and  exclude  that  exhibit,  as  has  been  my  rul- 
ing, as  a  whole,  and  I  will  also  include  in  the  grant- 
ing of  the  motion  to  strike  the  testimony  of  the  wit- 
ness on  vesiculation,  in  so  far  as  that  testimony  re- 
fers to  Respondent's  Exhibit  3.  [401] 
(A  short  recess  was  taken.) 

By  Mr.  Tolin: 

Q.  Doctor,  do  you  know  what  the  absorption  by 
skin  layers  and  by  ergosterol  is  of  ultra-violet  light 
of  various  wave  lengths'?  A.     Yes. 

Q.  Can  you  tell  us  what  the  absorption  by  ergo- 
sterol is  between  the  wave  lengths,  approximately 
2400  and  approximately  3100? 

A.  It  is  relatively  small  at  2400,  increases  to- 
ward longer  wave  lengths,  shows  a  double  maximum 
in  the  region  around  2700  or  2800,  shows  a  smaller 
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maximum  between  2900  and  3000,  decreases  to  zero 

in  the  neighborhood  of  3100. 

Q.  Can  you  tell  us  about  what  it  is  at  2537  ang- 
stroms? [402] 

A.  At  2537  it  is  approximately  the  same  that  it 
would  be  for  2900 — or,  approximately  the  same  as 
it  would  be  for  3000.  The  figures,  I  couldn't  quote 
the  exact  figures  at  2537. 

Q.  That  is,  2537  and  3020  are  approximately  the 
same  ? 

A.  Approximately  the  same.  It  would  be  a  little 
higher  at  2537  than  at  3020. 

Q.     What  is  corneum? 

A.  Corneum  is  the  outer  or  horny  layer  of  the 
skin.  [403] 

Q.     Does  corneum  absorb  ultra-violet  ? 

A.    Yes. 

Q.  How  much  ultra-violet  light  does  corneum 
absorb  between  2400  angstrom  units  of  light  and 
3100  angstroms  of  light,  or  thereabouts  ? 

A.    Well 

Q.     I  mean,  angstrom  units  of  light. 

A.  Yes.  Well,  the  absorption  is  quite  low  above 
3100.  Below  3100  it  increases  to  a  maximum  at 
about  2800,  drops  to  a  minimum  at  about  2500,  and 
then  increases  again  quite  rapidly  below  2500. 

Q.  What  is  the  comparative  absorption  of  ultra- 
violet light  by  the  corneum  between  2537  angstroms 
and  3000  angstroms? 

A.  Slightly  greater  at  2537,  but  not  markedly 
greater. 
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Q.     What  is  granulosiun  ? 

A.  Graiiiilosum  is  the  next  layer  underlying-  the 
corneum. 

Q.     Does  granulosum  absorb  ultra-violet  light? 

A.    Yes. 

Q.  Beginning  at  about  2400  angstroms  and  on 
up  to  about  3100  angstrom  units,  what  is  the  absorp- 
tion of  ultra-violet  light  by  granulosum? 

A.  Granulosum  also  absorbs  strongly  at  2400. 
The  absorption  decreases  in  the  longer  wave  lengths 
to  a  minimum  in  the  neighborhood  of  2500.  It  in- 
creases to  a  maximum,  not  as  pronounced  I  believe 
as  the  maximum  for  corneum,  around  2800  [404]  or 
2900,  and  decreases  again  at  longer  wave  lengths. 

Q.  What  is  the  comj)arative  absorption  of  ultra- 
violet light  by  granulosum  at  2537  angstrom  units 
and  at  3000  angstrom  units  ? 

A.  Slightly  greater  at  2537,  but  not  markedly 
different. 

Q.     What  is  germinativum  ? 

A.  Germinativum  is  the  germinative  layer  which 
lies  directly  under  the  granulosum. 

Q.     Does  germinativum  absorb  ultra-violet  light? 

A.    Yes. 

Q.  Beginning  at  approximately  2400  angstrom 
units  of  such  light  to  3200  angstrom  units  of  such 
light,  what  is  the  germinativum  absorption  thereof? 

A.  It  absorbs  quite  strongly  at  2400,  and  the 
absorption  decreases  as  one  goes  towards  longer 
wave  lensrths. 
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Q.  What  is  the  com])arative  absorption  of  ultra- 
violet light  by  germinativum  at  2537  angstrom  units 
and  at  3000  angstrom  units  *? 

A.     Slighter  greater  at  2537. 

Mr.  Tolin:    Will  you  read  the  answer,  please? 
(The  answer  referred  to  was  read.) 

:By  Mr.  Tolin: 

Q.     What  is  corium?  A.     Corium 


Mr.  Lyon:  He  has  already  answered  that.  Or, 
^was  [405]  that  corneum? 

The  Witness:    Corneum. 

Mr.  Lyon:     Corium  is  something  else? 

The  Witness :    Yes. 

Mr.  Lyon:    All  right. 

The  Witness :  Corium  is  the  layer  underlying  the 
germinativum.  It  is  the  layer  which  carries  the 
maximum  number  of  living  cells,  and  also  the  layer 
in  which  the  vitamin  D  activity  is  produced. 

By  Mr.  Tolin: 

Q.     Does  corium  absorb  ultra-violet  light? 

A.     Yes. 

Q.  What  is  the  absorption  of  ultra-violet  light 
by  corium  between  2400  angstrom  units  of  such  light 
and  3200  units  of  such  light? 

A.  It  is  quite  high  at  2400,  drops  to  longer  wave 
lengths ;  about  2500  it  becomes  very  nearly  constant 
for  several  hundred  angstroms,  then  drops  again  at 
still  longer  wave  lengths. 

Q.  What  is  the  comparative  absorption  of  ultra- 
violet light  by  corium  as  between  angstrom  units, 
■2537  and  3000? 
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A.     It  would  be  slightly  greater  at  2537. 

Q.  Now,  in  respect  to  their  i)osition  in  the  skin 
is  eorneiun  the  outside  layer?  A.     Yes.  [406] 

Q.  Have  you  testified  as  to  the  absorption  of 
corneurn,  as  it  would  absorb  were  the  light  applied 
to  the  corneurn  without  having  to  penetrate  some 
other  substance?  A.     Yes. 

Q.  In  your  testimony  as  to  the  absorption  of 
ultra-violet  light  by  granulosum,  have  you  testified 
there  with  consideration  to  the  fact  that  the  ultra- 
violet light  would  travel  through  some  other  sub- 
stance before  reaching  granulosum  ?  A.     No. 

Q.  Haven't  you  contemplated  that  it  would  travel 
through  corneum? 

A.  No.  That  is  the  absorption  by  granulosmn 
itself. 

Q.     Is  that  true  also  as  to  germinativum  ? 

A.    Yes. 

Q.     And  to  corium  ?  A.     Yes. 

Q.     What  is  ergosteroH 

A.  Ergosterol  is  a  member  of  a  chemical  family 
of  substances  known  as  sterols. 

Q.     Where  is  it  found  in  the  skin,  if  at  all  ? 

A.  If  at  all,  it  is  found  chiefly  in  the  corium 
layer. 

Q.  Is  there  any  doubt  as  to  whether  it  is  found 
in  the  corium? 

A.  Well,  there  are  several  sterols  found  in  the 
skin,  and  there  is  sometimes  doubt  as  to  which  they 
might  be.  [407] 
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Q.  What  is  the  absorption  by  ergosterol  of  ultra- 
violet light  ? 

A.     I  think  I  answered  that. 

Q.  Yes,  that  is  right.  That  was  the  first  one 
I  inquired  about.  Have  you,  of  your  own  knowledge, 
tabulated  the  matter  which  you  just  testified  to 
on  paper?  A.     Yes. 

Q.  I  show  you  now  Respondent's  Exhibit  2, 
and  ask  you  if  that  is  a  tabulation  of  your  own 
knowledge,  by  way  of  resume,  of  what  you  have 
testified  to? 

Mr.  Lyon:  Just  a  minute.  He  has  already  tes- 
tified with  reference  to  Respondent's  Exhibit  2,  as 
being  a  compilation  of  information  from  other 
sources.  If  counsel  is  trying  to  change  his  testi- 
mony in  that  regard,  why,  I  think  such  a  question 
would  be  inadmissible  at  this  time. 

Mr.  Tolin:  I  am  not  trying  to  change  his  testi- 
mony.   He  has  now  added  to  it  and  if  it  answers 

Trial  Examiner  Reardon:  I  will  overrule  the 
objection.     He  may  answer. 

The  Witness:  Could  I  have  the  question  again 
now? 

(The  question  referred  to  was  read.) 

The  Witness:     Yes. 

Mr.  Tolin:  I  offer  Respondent's  Exhibit  2  in 
evidence. 

Mr.  Lyon:     I  object.  [408] 

Trial  Examiner  Reardon:  I  make  the  same 
ruling,  and  give  you  an  exception. 
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By  Mr.  Tolin: 

Q.  Do  you  know  the  relative  efficiency  as  a 
function  of  wave  lengths  of  erythema  production, 
vesiculation  of  paramecia,  and  bactericidal  ac- 
tion   A.     Yes. 

Q.    of  ultra-violet  light?  A.     Yes. 

Q.  As  to  erythema  production,  will  you  tell  us 
the  relative  efficiencies  between  2400  angstrom  units 
and  3200  angstrom  units'? 

A.  The  efficiency  is  relatively  high  at  2400 ;  with 
increasing  wave  lengths  the  efficiency  drops  to  a 
minimum  around  2700  angstroms.  It  rises  to  a 
sharp  maximum  between  2900  and  3000  angstroms, 
and  drops  rapidly  above  3000  angstroms  to  zero  at 
approximately  3100  angstroms. 

Q.  What  is  the  comparative  efficiency  between 
2537  angstrom  units  and  3100? 

A.  2537  would  be  very  much  more  efficient  than 
3100. 

Q.  Do  you  know  the  relative  efficiencies  as  a 
function  of  wave  lengths  for  vesiculation  of  para- 
mecia ? 

Mr.  Lyon :  Just  a  minute.  That  is  objected  fr>  .^s 
irrelevant  to  the  issues  in  this  case. 

Trial  Examiner  Reardon:  I  will  overrule  the 
[409]  objection. 

The  Witness:     The  answer  is  "yes." 

By  Mr.  Tolin: 

Q.  What  is  it  between  2400  angstrom  units  and 
3200? 
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A.  Begimiing  at  2400  and  going  to  the  longer 
wave  lengths,  the  efficiency  of  vesiculation  increases 
to  a  maximum  aromid  2800  angstroms.  It  decreases 
at  longer  wave  lengths. 

Q.  Between  2537  angstroms  and  3000  angstroms, 
what  is  the  comparative  vesiculation  power? 

A.  At  3000  the  vesiculation  power  would  be  some- 
Avhat  higher  than  at  2537,  but  not  markedly  different. 

Q.  Do  you  know  the  relative  efficiencies  as  a 
function  of  wave  lengths  for  bactericidal  action  of 
ultra-violet  light?  A.     Yes. 

Q.  What  is  it  as  between  2400  angstroms,  or,  I 
will  change  that.  What  is  it  as  betw^een  2300  ang- 
strom units  and  3100  angstrom  units'?  [410] 

A.  The  efficiency,  starting  from  the  lower  limit 
of  obseravtion  of  2300  angstroms,  the  efficiency 
decreases  at  longer  wave  lengths  to  a  minimum  at 
about  2500  angstroms,  increases  to  a  maximmn  be- 
tween 2600  and  2700  angstroms,  then  drops  off  in 
longer  wave  lengths  and  approaches  zero  at  wave 
lengths  around  3000  to  3100. 

Q.  What  is  the  comparative  efficiency  of  bac- 
tericidal action  between  2537  angstroms  and  3000? 

A.     It  is  considerably  higher  at  2537. 

Q.  Have  you  tabulated  the  results  of  your  study 
as  to  these  relative  efficiencies  and  made,  for  your 
own  convenience,  a  table  showing  them  ? 

A.     Yes. 

Q.  I  show  you  Respondent's  Exhibit  3,  and 
ask  you  if  you  recognize  that  as  the  table  to  which 
you  have  referred? 
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Mr.  Lyon:     That  is  objected  to. 
Trial  Examiner  Reai'don :    Well,  he  can  show  him. 
Mr.  Lyon:     All  right. 

(The   document   referred  to   was  handed   to 
the  witness.) 

The  Witness :    Yes,  that  is  one  which  I  prepared. 

Mr.  Tolin:  I  offer  Respondent's  Exhibit  3  in 
evidence. 

Mr.  Lyon:     I  object  to  it. 

Trial  Examiner  Reardon:  The  objection  is  sus- 
tained. 

Mr.  Tolin:  When  the  Examiner  ruled  upon  Re- 
spondent's [411]  Exhibit  6,  this  article,  did  you 
understand  that  the  witness  was  a  co-author  of  the 
article  ? 

Trial  Examiner  Reardon:     Yes. 

Mr.  Tolin:  Very  well.  Then  I  will  not  re-offer 
it. 

I  am  not  sure  whether  the  matter  I  am  about 
to  inquire  into  has  been  stricken  or  not,  so  as  a 
matter  of  caution,  I  will  ask  him  again. 

By  Mr.  Tolin : 

Q.  Can  you  state  whether  there  is  any  specific 
difference  between  radiation  of  ultra-violet  light  at 
either  2540  angstrom  units  or  3000  angstrom  units, 
so  far  as  results  from  these  wave  lengths  are  con- 
cerned? A.     No  specific  differences. 

Q.  Is  there  any  basis  in  fact  for  an  assertion 
that   wave  lengths  of  ultra-violet   li<;lit   al)o^■('  2SnO 
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angstrom  nnits  are  drastically  different  in  effects 

from  wave  lengths  below  2800  angstrom  units'? 

A.     No. 

Trial  Examiner  Reardon:  What  do  you  under- 
stand by  "drastically'"? 

The  Witness:    Appreciably. 

Trial  Examiner  Reardon:    Appreciably? 

The  Witness:     Markedly. 

Trial  Examiner  Reardon:  In  other  words,  is 
there  [412]  any  difference? 

Mr.  Tolin:     I  was  going  to  ask  that. 

Trial  Examiner  Reardon:  If  you  are  going  into 
It,  all  right. 

By  Mr.  Tolin: 

Q.  Is  there  any  basis  in  fact  to  assert  that  w^ave 
lengths  of  ultra-violet  light  above  2800  angstrom 
imits  are  different  in  effects  than  wave  lengths 
below  2800  angstrom  units? 

Mr.  Lyon:  That  is  objected  to  as  being  imma- 
terial to  the  issues  in  this  complaint. 

Trial  Examiner  Reardon:  Objection  overruled. 
You  may  answer. 

The  Witness:  There  are  relative  differences  be- 
tween different  wave  lengths. 

By  Mr.  Tolin : 

Q.     What  are  they? 

A.  The  wave  lengths  around  2900  to  3000  ang- 
stroms and  wave  lengths  around  2600  angstroms  are 
the  most  efficient  for  producing  erythema.  The  wave 
lengths  around  2600  to  2700  angstroms  are  the  most 
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efficient    for    producing    bactericidal    action.      The 
wave  lengths  around  2800  are  most  efficient  for  pro- 
ducing vesiculation. 

Q.  What  will  determine  the  difference  in  result 
from  irradiation  of  a  human  being  with  a  wave 
length  of  ultra-violet  light  at  about  2540  angstrom 
units  and  that  at  about  [413]  3000? 

A,  First,  the  relative  intensities  of  the  two 
sources  which  are  used ;  secondly  the  relative  absorp- 
tion of  the  different  layers  of  the  skin  for  these 
different  wave  lengths ;  third,  the  relative  absorption 
of  such  substance  as  ergosterol  absorption,  which 
produces  specific  effects  within  the  skin. 

Mr.  Tolin:     You  may  cross  examine.  [414] 

Cross  Examination 
By  Mr.  Lyon: 

Q.  How  long  have  you  been  teaching  at  Stanford 
University,  Doctor?  A.     Since  1928. 

Q.  What  courses  have  you  been  teaching  during 
that  period? 

A.  I  have  been  teaching  general  chemistry  reg- 
ularly, and  photochemistry  every  second  year,  with 
an  advanced  course  in  atomic  and  molecular  struc- 
ture alternating  with  the  photochemistry,  and  I  have 
also  taught  courses  in  photography  and  advanced 
economic  chemistry,  and  in  chemical  kinetics. 

Q.  You  are  at  present  head  of  the  department 
of  chemistry,  are  you?  A.     Yes. 

Q.  Have  any  of  those  courses  dealt  ])riinaiily 
with  physiotherapy A.     No.  [415] 
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Q.     or  ultra-violet  therapy  at  all? 

A.     No. 

Q.     I  believe  you  stated  that  that  did  come  in 
incidentally  in  one  of  the  courses;  is  that  correct? 

A.     That  is  right. 

Q.     And  what  course  was  that? 

A.     Photochemistry. 

Q.     And  you  give  that  every  second  year? 

A.     That  is  right. 

Q.     Is  that   a  lecture  course,   or 

A.     That  is  a  lecture  course. 

Q.  Prior  to  coming  to  Stanford,  you  were  at 
Harvard  University,  I  understand.    Is  that  correct? 

A.    Yes. 

Q.    What  did  you  teach  there? 

A.     I  taught  quantitative  analysis  there. 

Q.  You  taught  no  course  there  dealing  with  ultra- 
violet therapy?  A.     No. 

Q.  What  research,  if  any,  have  you  done  per- 
sonally in  connection  with  light  therapy? 

A.     In  connection  with  light  therapy? 

Q.     Yes. 

A.  I  have  made  an  investigation  of  the  relative 
efficiencies  of  different  wave  lengths  on  vesiculation, 
and  also  on  the  [416]  immobilization  of  paramecia. 
I  have  made  investigation  of  long  wave  length 
limits  of  photolethal  action  in  the  ultra-violet. 

Q.     Photolethal  action?  A.     Photolethal. 

Q.     Wliat  do  you  mean  by  that? 
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A.  The  wave  length  limit  which  has  the  power 
to  kill  a  cell,  a  living  cell. 

Q.     When  did  you  make  that  research  ? 

A.  That  has  all  been  made  within  the  past  ten 
years. 

Q.     And  all  at  Stanford  University? 

A.     All  at  Stanford. 

Q.  Now,  as  I  understand  it,  those  researches 
have  dealt  exclusively  with  the  vesicular  action  and 
photolethal  action  of  ultra-violet  radiation;  is  that 
correct  ? 

A.  One  part  of  our  investigation  was  simply 
on  the  immobilization  of  those  small  organisms, 
paramecia,  by  light. 

Q.     And  what  do  you  mean  by  ''immobilization"? 

A.  That  is  the  loss  of  their  power  to  proi)el 
themselves,  to  move. 

Q.  That  is  a  branch  of  the  photolethal  action, 
would  you  say?  A.     Yes. 

Q.     And  also  the  vesicular  action? 

A.     That  is  right.  [417] 

Q.  It  would  all  come  generally  under  the  head 
of  vesiculation? 

A.     Under  the  head  of  photolethal  action. 

Q.     Photolethal  action.    That  is  the  general  type? 

A.     Yes. 

Q.  I  believe  you  stated  that  you  had  not  studied 
or  had  any  research  particulai'ly  in  ultra-violet 
radiation,  so  far  as  bactericidal  action  was  con- 
cerned? A.     No,  I  have  done  none  of  that. 

Q.     You  didn't  go  into  that  at  all?  A.     No. 
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Q.  You  didn't  go  into  the  research  as  to  the 
penetration  of  the  ultra-violet  rays  into  the  skin? 

A.     No,  I  have  done  none  of  that. 

Q.  Your  testimony  this  morning  along  that  line 
has  been  based  upon  your  reading,  has  it? 

A.  Reading  and  discussions  with  other  people  in 
the  field. 

Q.     And  not  upon  any  personal  observation? 

A.     Not  upon  any  personal  research. 

Q.  Would  that  also  be  true  so  far  as  your  testi- 
mony with  reference  to  the  production  of  erythema 
by  ultra-violet   radiation  is   concerned? 

A.  Not  entirely.  I  have  made  some  personal 
observations  on  that,  although  they  have  not  been 
published. 

Q.  Just  what  was  your  research  in  reference  to 
that?  [418] 

A.  Well,  of  course,  a  part  of  my  work  is  the 
use  of  various  ultra-violet  sources  and  studies  of 
the  effects  of  di:fferent  wave  lengths,  and  I  have 
tried  upon  my  own  skin  the  effectiveness  of  different 
lines  of — different  radiations  given  out  by  the 
mercury  arc. 

Q.  Now,  what  are  the  principal  sources  of  ultra- 
violet radiation.  Doctor? 

A.     The  principal  sources? 

Q.     Yes. 

A.  Well,  I  would  say  the  quartz  mercury  arc 
is  the  most  commonly  used  source.  The  carbon  arc 
is  also  commonly  used.  The  sun,  of  course,  is  one 
source  of  ultra-violet  radiation,  and  various  electric 
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sparks  between  metals  are  powerful  in  ultra-violet 
rays.    Various  discharges  through  gases  other  than 
mercury  give  ultra-violet  rays. 

Q.  Would  you  say  that  the  sun  was  the  chief 
source  of  natural  ultra-violet  radiation? 

A.  I  would  say  the  sun  is  the  only  source  of 
natural  ultra-violet  radiation. 

Q.  That  is,  other  methods  of  producing  ultra- 
violet radiation  would  be  artificial;  is  that  correct? 

A.     Yes. 

Q.  That  is,  the  quartz  mercury  arc  and  the  car- 
bon arc  and  other  methods'? 

A.     Those  are  artificial  sources.  [419] 

Q.  Now,  is  there  more  than  one  kind  of  quartz 
mercury  arc? 

A.  Yes.  There  are,  I  would  say,  probably  a 
dozen  different  kinds. 

Q.     How  are  those  classified? 

A.  Well,  one  could  classify  them  according  to 
w^hether  they  are  low  pressure  or  high  pressure 
arcs,  or  as  to  whether  they  are  direct  current  or 
alternating  current  arcs,  or  as  to  whether  they  are 
low  temperature  or  high  temperature  arcs. 

Q.  Are  you  familiar  with  a  distinction  made 
between  a  hot  quartz  and  a  cold  quartz 

A.    Yes. 

Q.     ultra-violet  lamp?  A.     Yes. 

Q.     Wliat  is  the  basis  of  that  classification? 

A.  That  classification  is  based  chiefly  on  the  tem- 
perature which  the  arc  obtains  in  operation. 
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Q.  That  is,  the  cold  quartz  is  the  low  tempera- 
ture ?  A.     Yes. 

Q.  And  the  hot  quartz  is  the  high  temperature? 
Is  that  correct?  A.     That  is  right. 

Q.  Now,  for  your  information,  Doctor,  it  has 
been  testified  that  the  lamp  produced  and  sold  by 
the  respondent  in  this  proceeding  emits  ultra-violet 
radiation  of  wave  lengths,  as  follows :  [420] 

2540  angstrom  units,  89.2  per  cent;  wave  lengths 
of  2960  to  3020  angstrom  units,  .6  per  cent;  wave 
lengths  of  3132  angstrom  units,  1.8  per  cent;  wave 
lengths  of  3660  angstrom  units,  1.5  per  cent ;  visible 
light  and  heat,  6.9  per  cent;  total  100  per  cent. 

Now,  are  you  familiar  wdth  a  lamp  with  those 
ultra-violet  radiations?  A.    Yes. 

Q.     How  would  you  classify  that  ? 

A.     That  is  a  cold  quartz  lamp. 

Q.  Are  all  cold  quartz  types  of  lamps  the  same, 
so  far  as  their  ultra-violet  radiation  is  concerned  ? 

A.  I  think  one  should  specify  further  and  say 
that  it  is  a  cold  quartz  mercury  lamp,  because  there 
are  other  cold  types  of  discharge  which  involve 
other  things  than  mercury  and  get  different  types 
of  radiation. 

Q.  Now,  are  you  familiar  with  the  construction 
and  method  of  operation  of  such  a  lamp? 

A.    Yes. 

Q.  Will  you  state  just  what  is  the  construction 
of  such  a  lamp  and  the  principle  upon  which  it 
operates  ? 
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A.  Well,  it  consists  of  a  quartz  tube,  the  dimen- 
sions of  which  are  not  specific,  and  an  electrode  of 
some  relatively  inert  metal,  such  as  tungsten  or 
tellurium  or  sometimes  nickel,  used  at  each  end 
of  the  tube.  The  tube  contains  [421]  an  inert  gas, 
such  as  argon,  at  very  low  pressure.  The  pressure 
usually  runs  from  two  to  ten  millimeters  of  inert 
gas,  plus  just  a  small  amount  of  mercury. 

In  starting  the  lamp,  the  lamp  is  commonly  con- 
nected up  to  what  is  known  as  a  high  reactance 
transformer  of  a  type  which  submits  or  which  feeds 
a  high  voltage  across  the  terminals  when  the  cur- 
rent, when  the  electricity  is  turned  on.  As  soon 
as  the  lamp  starts  carrying  the  current  the  voltage 
drops  down  to  a  much  lower  value  than  the  original 
starting  voltage,  and  usually  reaches  what  we  call 
a  steady  state,  at  which  there  are  no  changes,  after 
a  few  minutes.  The  voltage  will  then  run  some- 
what of  the  order,  in  an  arc  ten  centimeters  long, 
perhaps  200  volts,  and  the  current  something  of 
the  order  of  50  to  100  milliamperes. 

This  cold  quartz  type  of  mercury  arc  differs  con- 
siderably in  the  specifications  of  the  current  and 
voltage  under  which  it  operates. 

Q.  They  do  not  produce  much  heat  or  light;  is 
that  correct? 

A.  They  don't  produce  much  heat  and  they  don't 
produce  much  visible  light. 

Q.  How  about  infra-red  rays?  Do  they  produce 
any  of  those?  A.     No. 

Q.     None  at  all? 
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A.  Very  little.  It  is  one  of  the  most  efficient 
sources  of  ultra-violet  radiation  that  has  ever  been 
constructed.   [422] 

Q.     But  not  of  infra-red  rays  ?  A.     No. 

Q.     What  is  your  definition  of  the  infra-red  ray? 

A.  That  is  one  which  lies  at  such  long  wave 
lengths  that  it  is  not  visible  to  the  eye,  and  yet  at 
not  such  long  wave  lengths  that  it  can  be  produced 
by  the  methods  which  are  used  to  produce  radio 
weaves. 

Q.  Now,  what  is  your  definition  of  an  ultra-violet 
ray? 

A.  That  is  one  which  lies  at  such  short  wave 
lengths,  that  is,  it  is  not  visible  to  the  eye,  and  yet 
at  not  such  short  wave  lengths  that  it  can  be  used 
by  the  method  to  produce  x-rays. 

Q.    What  is  a  wave  length,  doctor? 

A.  A  wave  length  is  a  term  which  originates 
from  the  term,  'theory  of  light,"  and  that  the 
light  or  radiant  energy  is  propagated  in  some  such 
fashion  that  a  wave  motion  is  associated  with  that 
propagation,  and  the  wave  length  is  simply  the 
distance  from  one  crest  to  the  next,  in  the  wave 
which  is  associated  with  the  propagation  of  light. 

Q.     And  it  measures  the  frequency? 

A.  The  frequency  is  inverse  to  the  proportion 
of  wave  length. 

Q.  You  define  it  as  the  distance  between  the 
crests  of  two  successive  w^ave  lengths;  is  that  it? 

A.     Yes. 
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Q.  And  the  classification  of  the  therapeutic  parts 
of  the  [423]  electromagnetic  spectrum  are  made 
by  the  designation  of  wave  lengths;  is  that  correct? 

A.     Wave  lengths. 

Q,  And  what  is  the  standard  unit  of  measuring 
such  wave  lengths'? 

A.     The  angstrom  unit  is  commonly  used. 

Q.     And  what  is  that? 

A.     That  is  a  ten-millionth  part  of  a  millimeter. 

Q.     It  is  the  same  as  one-tenth  of  a  millimicron? 

A.     The  same  as  one-tenth  of  a  millimicron. 

Q.  Now,  what  are  the  principal  radiations  in  the 
electromagnetic  spectrum? 

A.  Well,  the  whole  electromagnetic  spectrum  be- 
gins at  the  long  wave  lengths,  as  with  such  radia- 
tions as  are  emitted  from  every  alternating  current 
lead  wire  in  a  building  or  a  house.  In  other  words, 
just  the  ordinary  lighting  current  emits  a  very 
long  wave  of  the  electromagnetic  spectrum.  The 
next  below  are  shorter  waves  in  the  range  which  is 
used  for  radio  transmission.  Next  below  is  the 
range  which  is  given  off  by  what  is  known  as  Heat 
Radiation,  given  off  by  such  things  as  a  steam 
radiator  or  an  electric  iron.  Then  next  below  that 
is  that  which  is  known  as  infra-red,  then  visible 
light,  then  the  ultra-violet  light,  then  x-rays,  and 
then  gamma  radiation,  which  is  obtained  from 
radium  and  radium  active  agents.  [424] 

Q.  In  that  classification  you  have  started  with 
the  highest  and  gone  to  the  lowest? 
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A.     Prom  the  longest  to  the  shortest. 

Q.     Prom  the  longest  to  the  shortest? 

A.     Yes. 

Q.  How  would  you  classify  ultra-violet  rays,  so 
far  as  their  length  is  concerned? 

A.  They  are  a  shorter  wave  length  than  visible 
light,  longer  than  x-rays. 

Q.  What  would  be  the  range,  the  spectral  range 
of  ultra-violet  light? 

A.  Ultra-violet  from  about  4000  down  to  100  ang- 
strom units. 

Q.  I  notice  you  classify  them  downwards  insteads 
of  upwards.    What  is  the  reason  for  that? 

A.  I  don't  know.  I  suppose  one  starts  from 
the  visible  rays  of  the  spectrum  as  a  starting  point 
and  goes  from  there  further  into  the  ultra-violet. 
One  usually  speaks  of  the  near  ultra-violet  as  rep- 
resenting that  part  of  the  ultra-violet  nearest  to  the 
visible  spectrum. 

Q.  It  is  customary  in  the  literature  to  specify 
them  upwards  rather  than  downwards,  is  it  not? 

A.     Not  altogether,  no. 

Q.  You  say  the  visible  rays  are  in  the  range 
immediately  above  the  ultra-violet;  is  that  correct? 

A.  Yes,  approximately  4000  to  7500  angstrom 
units.  There  is  [425]  no  definite  sharp  line  of 
demarcation.  Some  individuals  can  see  shorter  wave 
lengths  than  others. 

Q.  Wliat  are  the  lengths  of  ultra-violet  rays 
found  in  the  rays  of  the  sun,  in  the  natural  sun- 
light? 
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A.  The  ultra-violet  rays  of  sunlight,  the  limit, 
the  detectable  limit  will  depend  on  the  time  of  day 
and  time  of  year,  the  atmospheric  conditions,  the 
latitude  and  various  factors,  but  generally  it  runs 
from  3000  to  2900  angstroms. 

Q.  Would  you  say  that  the  sun's  rays  would 
contain  rays  between  2800  and  3150  angstrom  units? 

A.     Contains  rays  over  a  part  of  that  region. 

Q.  That  is,  are  there  some  of  those  rays  that  are 
between  those  different A.     Limits'? 

Q.     limits'?  A.     Are  in  the  sun,  yes. 

Q.  And  most  of  them  are,  however,  between  3000 
and  2900  angstrom  units;  is  that  correct"? 

A.     No,  most  of  them  are  above  3000. 

Q.     How  far  above  3000 "? 

A.  Well,  the  intensity — if  we  start,  let  us  say, 
at  the  shortest  wave  length  we  can  detect  in  the 
sun  on  a  particular  day  and  at  the  particular  time 
and  it  should  be  2950  angstroms,  as  we  go  to  the 
longer  wave  lengths  the  intensity  of  the  sunlight 
would  increase  very  rapidl}^  up  to  a  maximum 
of  about  [426]  5500  angstroms. 

Q.  What  would  be  tlie  shortest  wave  lengths 
found  in  the  sun's  rays'? 

A.  AVell,  as  I  say,  that  depends  on  the  time  (d' 
day  and  tlie  time  of  year,  and,  to  some  extent,  on 
the  atmospheric  conditions  and  on  the  latitude,  but 
it  runs  from  3000  to  2900  angstroms  usually. 

Q.  There  are  very  few  of  the  sun's  rays  that  are 
below  2900  angstroms;  is  that  correct? 

A.     That  is  right. 
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Q.  I  believe  you  stated  that  the  range  of  the 
ultra-violet  rays  was  between  4000  and  100  angstrom 
units.    Is  that  correct?  A.     That  is  right. 

Q.  Would  that  be  true  so  far  as  the  most  fre- 
quently found  ultra-violet  rays  are  concerned? 

A.     Referrmg  to  what  source? 

Q.     Either  limit,  4000  or  100? 

A.     That  is  referring  to  what  type  of  source? 

Q.     Artificial  sources? 

A.     Artificial  sources? 

Q.    Yes. 

A.  Most  of  the  rays  found  in  artificial  sources 
lie  between  2000  and  4000  angstroms. 

Q.  That  is,  there  are  very  few  that  are  as  short 
as  100  angstrom  units?  [427] 

A.     It  requires   special  techniques  to   get  them. 

Q.  Would  you  say  that  the  general  range  of 
ultra-violet  rays  would  be  not  shorter  than  1800 
angstrom  units?  A.     That  is  right. 

Q.     And  ranging  from  there  to  about  4000? 

A.     That  is  right. 

Q.  And  as  I  have  described  to  you  the  wave 
lengths  of  respondent's  product  in  this  case,  it  is 
a  fact  that  most  of  those  wave  lengths  are  shorter 
than  the  wave  lengths  found  in  the  sun?  Is  that 
correct  ? 

A.  Well,  the  one  prominent  wave  length  in  there 
is  shorter,  the 

Q.     That  is,  the  2540 A.    Yes. 

Q.     angstrom  unit  wave  length? 

A.     Yes. 
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Q.  Now  you  have  spoken  several  times  in  your 
testimony  today  about  2537.  Will  you  state  what 
the  distinction  or  difference  is  between  2537  and 
2540? 

A.  The  wave  length  of  this  line,  which  is  the 
intense  line  in  the  cold  quartz  mercury  tj^e  of  arc, 
is  2537.4,  I  believe,  angstrom  units. 

Q.  And  that  would  be,  for  all  practical  purposes, 
the  same  as  2540? 

A.  When  one  says  "2540",  he  is  just  expressing 
it  approxi-  [428]  mately. 

Q.  Approximately.  So  far  as  your  testimony  is 
concerned,  it  would  not  make  any  difference  one  way 
or  the  other,  because  it  is  such  a  small  amount? 

A.     That  would  not  make  any  difference. 

Q.  I  see.  Now,  you  spoke  this  morning  in  your 
direct  testimony  of  the  difference  between  a  sun 
lamp,  properly  so-called,  and  a  therapeutic  lamp. 
You  recognize  such  a  distinction,  do  you  not? 

A.    Yes. 

Q.  Wliat  would  be  your  definition  of  a  sun  lamp, 
properly  so-called? 

A.  A  sun  lamp  is  one  which  is  designed  to  re- 
produce, to  some  extent  at  least,  the  range  of  radia- 
tion that  obtains  in  sun  light. 

Q.  Would  you  say  that  a  correct  definition  of 
a  sun  lani]^  would  be  one  that  emits  ultra-violet 
radiation  not  differing  essentially  from  that  of  the 
clearest  weather,  mid-day,  mid-summer,  mid-lati- 
tude, sea  level,  natural  sunlight? 
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A.     That  sounds  reasonable. 

Q.  And  that  would  be  as  nearly  a  correct  defini- 
tion of  a  sun  lamp  as  you  could  think  of  at  the 
present  time? 

A.  Yes,  but  I  would  say  that  very  many  of  the 
sun  lamps  on  the  market  do  differ  appreciably  from 
"that. 

Q.     That  would  be  the  ideal,  would  it?  [429] 

A.     Yes. 

Q.  What  would  be  the  spectral  range  of  wave 
lengths  of  a  properly  so-called  sun  lamp? 

A.  From  about  3000  to  30,000  angstrom  units, 
with  a  maximum  of  intensity  at  5500  angstrom  units. 

Q.  Where  would  most  of  the  rays  be  found  in 
that  sun  lamp? 

A.  They  would  be  found  at  wave  lengths  longer 
than  5500  angstroms. 

Q.  I  believe  you  stated  a  while  ago  that  most 
of  the  sun's  rays  were  in  the  range  between  3000 
and  2900  angstrom  units.     Is  that  correct? 

A.    No. 

Q.     What  was  your  testimony  about  that? 

A.  My  testimony  about  that  was  that  the  short 
wave  length  limit  of  the  ultra-violet  in  sunlight  lies 
between  3000  and  2900.  The  intensity  of  ultra- 
violet in  that  region  of  sunlight  is  extremely  small. 

Q.  You  mean  by  that  that  there  were  no  rays 
shorter  than  that,  but  there  were  a  large  number 
that  were  longer  than  that;  is  that  right? 

A.     That  is  correct. 

Q.     Would  you  say  that  any  lamp  producing  an 
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appreciable  amount  of  ultra-violet  rays  less  than 
2900  angstrom  units  would  not  properly  be  regarded 
as   a   sun   lamp?  A.     That   is   correct.    [430] 

Q.  That  would  be  properly  called  a  therapeutic 
lamp,  would  that  be  correct ?  A.     Yes. 

Q.  And  resi)ondent's  product  then  would  be 
properly  a  therapeutic  lamp  rather  than  a  sun  lamp, 
in  your  judgment? 

A.     Should  not  be  classed  as  a  sun  lamp. 

Q.  There  has  been  considerable  said  in  your 
testimony  with  reference  to  erythema.  Just  what 
do  you  meap  by  "erythema"? 

A.     That  means  a  reddening  of  the  skin. 

Q.     Is  that  synonymous  with  sunburn? 

A.     Yes. 

Q.     Is  it  a  desirable  condition  of  the  skin  or  not? 

A.  In  itself  it  is  questionable  as  to  whether  it  is 
desirable.  Probably  it  is  not,  but  the  best  evi- 
dence indicates  that  erythema  production  and  the 
beneficial  effects,  such  as  increased  vitamin  D  ac- 
tivity, bactericidal  action,  etc.,  more  or  less  go 
along  with  erythema,  and  to  get  one,  to  get  those 
effects,  you  must  also  produce  erythema. 

Q.  Do  you  mean  by  that  that  unless  you  produce 
erythema  it  is  not  ])ossible  to  have  any  of  the  othoi- 
beneficial  effects  that  you  have  mentioned? 

A.  No.  One  can  obtain  beneficial  effects  even 
with  ex]:>osures  so  short  that  no  erythema  is  ])ro- 
duced,  but,  if  course,  the  extent  to  which  the  bene- 
ficial effects  are  produced  are  lowered  also,  if  one 
does  that.  [431] 
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Q.  Is  there  any  difference  between  the  action 
of  the  sun's  rays,  so  far  as  the  production  of  ery- 
thema is  concerned,  and  the  action  of  a  cold  quartz 
lamp  such  as  respondent's  product? 

A.  No,  I  have  been  able  to  observe  no  differ- 
ence. Erythema  seems  to  be  much  the  same  with 
either. 

Q.  And  the  same  thing  would  be  true  so  far  as 
a  sun  lamp  is  concerned  ?  A.     Yes. 

Q.  Would  the  action  of  a  sun  lamp  be  compar- 
able to  the  action  of  natural  sunlight,  so  far  as  ery- 
thema is  concerned? 

A.  If  the  sun  lamp  fulfills  the  ideal  conditions 
which  we  specified,  yes. 

Q.     So  that  with  the  ideal  of  a  sun  lamp, 

A.     Right. 

Q.  you  get  as  near  the  conditions  of  na- 
tural sun  as  possible?  A.     Yes. 

Q.  Would  the  same  thing  be  true  so  far  as  a 
therapeutic  lamp  is  concerned  ? 

A.     You  mean  with  respect  to  what  ? 

Q.  So  far  as  approximating  the  rays  of  the  sun, 
natural  sunlight? 

A.  No.  I  don't  think  that  should  be  the  ideal 
for  a  therapeutic  type  of  lamp. 

Q.     And  why  not?  [432] 

A.  I  think  with  the  therapeutic  lamp,  the  ideal 
should  be  that  which  produces  the  desired  benefi- 
cial results  with  maximum  efficiency. 

Q.     And  a  sun  lamp  would  take  longer  to  pro- 
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diice  the  same  effects  than  a  tlierapentic  lamp;  is 

that  correct? 

A.  There  again  one  must — ])efore  one  answers 
one  must  specify  the  intensity  of  the  therapeutic 
lamp  and  the  distance  that  it  is  held  from  tlie  body. 

Q.  Now,  assimiing  for  the  fact  of  your  testi- 
mony that  the  therapeutic  lamp  is  a  cold  quartz 
lamp,  used  in  the  hand,  continually  moving  over 
the  surface  of  the  skin,  at  a  distance  of  not  more 
than  one  inch  for  a  period  of  not  less  than  one 
minute  and  not  longer  than  six  minutes,  what 
would  be  your  answer  in  regard  to  that  ? 

A.  I  would  say  you  would  get  a  greater  bene- 
ficial effect  produced  than  from  an  exposure  of 
the  same  length  of  time  by  sunlight. 

Q,  Would  the  same  thing  be  true,  so  far  as  the 
hand  lamp  is  concerned,  of  the  same  cold  quartz 
type,  where  the  lamp  is  held  at  a  position  of  20 
to  24  inches  from  the  skin  ? 

A.  That  would  require  some  experimental  work 
for  a  specific  answer.  I  should  say  it  shoidd  be 
of  the  same  order  of  magnitude  of  time  for  the 
cold  quartz  and  sunlight  at  that  distance. 

Q.  Now,  what  are  the  beneficial  effects  of  the 
ultra-violet  [433]  rays  of  the  sun,  if  any  % 

A.  The  only  beneficial  effect  that  is  definitely 
established  is  the  increase  of  vitamin  D  activity. 

Q.  You  are  speaking  now  of  the  natural  sun- 
light? A.     Yes. 

Q.     Would  the  same  thing  bo  true  of  tlie   I'nys, 
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of  the  ultra-violet  rays  of  the  sun  lamps,  properly 

so-called  ? 

A.  Yes.  I  should  add  too  bactericidal  action. 
I  think  that  is  a  beneficial  effect. 

Mr.  Tolin:  Might  I  ask  to  which  answer  the 
witness  addresses  that  addition? 

The  Witness:     Bactericidal  action? 

Mr.  Tolin:     Yes. 

The  Witness:     To  both. 

Trial  Examiner  Reardon:  Read  the  last  ques- 
tion now  and  let  the  witness  answer  the  last  ques- 
tion. 

(The  question  referred  to  was  read.) 

The  Witness:    Yes. 

By  Mr.  Lyon: 

Q.  That  is,  would  the  only  effect  be  the  increase 
of  vitamin  D  activity,  that  you  refer  to? 

A.  Yes.  I  should,  I  think,  add  bactericidal  ac- 
tion to  both  the  beneficial  effects  of  both  sunlight 
and  the  therapeutic  type  of  lamp. 

Q.  I  am  speaking  now  only  of  the  sun's  rays, 
the  natural  [434]  sunlight,  and  the  ultra-violet  rays 
of  a  sun  lamp,  disregarding  for  the  present  time 
the  therapeutic  lamp.  A.     Oh,  I  did  not 

Q.     What  would  be  the  effect  of  those? 

A.  Well,  I  should  say  for  both  the  sunlight  and 
the  ideal  type  of  sun  lamp,  two  beneficial  effects 
that  have  been  definitely  established  would  be  in- 
creased vitamin  D  activity  and  bactericidal  action. 
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Q.     Those  have  been  definitely  estal)lishe(l, 

A.     Tliose  have  been  definitely  established. 

Q.     is  that   correct?  A.     Yes. 

Q.  We  are  speaking  now  of  the  sun  lamp  and 
the  sun  rays,  as  distinguished  from  therapeutic 
lamps;  is  that  correct?  A.     Yes. 

Q.  Now,  what  would  be  the  bactericidal  effect  of 
the  sun  and  of  the  ultra-violet  rays  of  a  sun  lamp, 
properly  so-called? 

A.     It  is  a  killing  of  bacteria. 

Q.     And  what  kind  of  bacteria  ? 

A.     Almost  all  kinds. 

Q.  How  deeply  would  those  rays  penetrate,  so 
far  as  bacteria  are   concerned? 

A.     They  would  j^enetrate  into  the  coi-ium. 

Q.     That  is  the  outer  layer  of  the  skin? 

A.  No,  that  is  the  fourth  layer  down.  That  is 
the  last  [435]  layer  of  the  epidermis  proper. 

Q.  Would  there  be  any  difference,  so  far  as  the 
bactericidal  effect  is  concerned,  so  far  as  therapeu- 
tic lamps  are  concerned  as  compared  to  the  rays  of 
the  sun  and  the  rays  of  sun  lamps? 

A.  The  therapeutic  lamp,  if  by  that  we  mean 
one  which  has  a  radiation  of  shorter  wave  lengths 
than  that  found  in  a  sun  lamj),  would  be  efficient, 
more  efficient  in  bactericidal  action. 

Q.  Just  what  do  you  mean  by  that,  ''niore  effi- 
cient"? 

A.  That  for  a  given  exposure^  a  smaller  expo- 
sure would  be  required  to  kill  bacteria. 

Q.     With   a   therapeutic   lamp?  A.     Yes. 
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Q.  You  mean  by  that  all  therapeutic  lamps,  or 
just  a  certain  type  of  therapeutic  lamp  1 

A.  I  think  that  should  be  limited  to  certain 
types  of  therapeutic  lamps. 

Q.     What  types  would  those  be? 

A.  Both  the  cold  and  hot  mercury  arcs  in 
quartz  would  be  of  that  type. 

Q.  Which  is  the  more  efficient  of  those  two 
types  ?  A.     The  cold. 

Q.  How  far  would  that  efficiency  go,  in  your 
opinion,  so  far  as  bacteria  are  concerned?  [436] 

A.     I  don't  know  just  what  you  mean. 

Q.     That  is,  the  effect  of  a  cold  quartz  lamp. 

A.     Oh,  you  mean  in  the  skin? 

Q.     Yes. 

A.  That  also  penetrates  to  the  corium.  I  think 
the  penetration  of  2537  into  the  corium  is  about 
7/lOths  as  great  as  the  penetration  of  3000  ang- 
stroms into  tlie  corium. 

Q.  Now,  what  does  this  3000  angstrom  units 
denote,  so  far  as  a  measuring  stick  is  concerned? 
Just  what  is  the  significance  of  that  figure? 

A.  3000  angstroms  mean  3000/10,000,000th  of  a 
millimeter. 

Q.  Yes,  I  know,  but  I  mean  so  far  as  the  exact 
number  of  angstrom  units  is  concerned.  Is  that 
the  natural  sunlight,  that  you  referred  to  there? 

A.     3000? 

Q.     Yes. 

A.  That  is  very  close  to  the  limit  of  ultra-violet 
in  natural  sunlight ;  between  3000  and  2900  you  can 
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say  is  the  limit,  the  ordinary  limit  of  ultra-violet 

in  natural  sunlight. 

Q.  And  you  say  at  2537  angstrom  units,  found 
in  the  cold  quartz  type  of  therapeutic  lamps,  that 
would  be  7/lOths  as  effective  as  the  natural  sun- 
light; is  that  correct? 

A.  No,  I  v^rould  say  that  about  7/lOths — the 
penetration  of  the  2537  angstroms  line  of  cold 
quartz  lamp  into  the  corium,  the  inner  layer  of 
the  skin,  would  be  about  7/lOths  [437]  as  great 
as  the  penetration  of  ultra-violet  of  3000  angstroms 
into  the  corium. 

Q.  You  mean  by  that  the  cold  quartz  rays  would 
not  penetrate  as  deeply  as  the  sun's  rays;  is  that 
correct  ? 

A..  No.  I  mean  if  we  should  expose  the  surface 
of  the  skin  to  two  beams  of  light,  one  of  2537  ang- 
stroms and  one  of  3000  angstroms,  that  the  amount 
of  the  2537  which  penetrated  through  to  the  corimn 
would  be  about  7/lOths  as  much  as  the  amount  of 
3000  which  would  penetrate  through  to  the  corium. 

Q.  That  is,  there  would  not  be  as  much  pene- 
tration ? 

A.  There  would  not  be  as  much,  but  there 
would  be  7/lOths  as  much. 

Q.  But  what  would  penetrate  woidd  be  as  nuich, 
— that  is,  there  would  be  a  less  amount  of  penetra- 
tion, but  what  would  penetrate  would  penetrate  as 
deeply ;  is  that  correct  ? 

A.     Would  penetrate  as  deeply. 

Q.     I  believe  you  said  the  minimum  amount  of 
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bactericidal  action  would  start  at  about  2400  ang- 
strom units;  is  that  correct? 

A.  As  I  recall,  I  said  this  morning  simply  start- 
ing from  that  point  and  going  to  longer  wave 
lengths,  we  traced  the  approximate  change  in  bac- 
tericidal action  with  wave  lengths. 

Q.  Didn't  you  state  that  2400  would  be  the  mini- 
mum ? 

A.  I  believe  ther?  is — yes,  there  is  a  minimum 
around  2400  or  2500  angstrom  units  in  the  bacteri- 
cidal action.  [438] 

Q.  And  that  is  going  up  to  a  maximum  at  about 
2700  angstrom  units?  A.     About  2700. 

Q.     And  then  it  decreases  from  there,  does  it  ? 

A.     Decreases  from  there. 

Q.     Up  to  what  point? 

A.  That  reaches  zero  at  between  3000  and  3100 
angstroms. 

Q.  And  the  2540  angstrom  imits  would  be  with- 
in the  manimum  zone,  would  it,  rather  than  the 
maximum  then? 

A.  2540  is  on  the  ascending  part  of  the  maxi- 
mum zone.  It  is  between  the  minimum  and  the 
maximum. 

Q.     It  is  not  either  minimum  nor  maximum  ? 

A.     No. 

Q.     Is  that  correct?  A.     Yes. 

Q.  Then  it  would  be  approximately  as  the  sun's 
rays? 

A.     It  would  be  hisrher  than  the  sun. 
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Q.  That  is,  when  it  goes  up  to  as  high  as  the 
sun's  rays,  it  goes  down? 

A.     The  efficiency  is  lower. 

Q.     So  far  as  bactericidal  action  is  concerned, 

A.     Yes. 

Q.  above  2700  angstrom  units;  is  that  cor- 
rect? Above  2700  angstrom  units,  it  has  a  de- 
scending penetration? 

A.     A  descending  effectiveness.  [439] 

Q.     Effectiveness?  A.     Yes. 

Q.  You  also  spoke  about  getting  a  coat  of  tan 
from  a  sun  lamp  and  not  from  a  therapeutic  lamp  ? 

A.    Yes. 

Q.     What  is  the  reason  for  that  ? 

A.  The  wave  lengths  above  3000  angstroms,  from 
there  on  up  several  hundred  angstroms,  as  least, 
will  produce  pigmentation,  whereas  they  do  not 
produce  these  other  effects  we  have  mentioned,  and 
the  wave  lengths  above  3000  wave  lengths,  as  we 
go  up,  become  much  more  intense  in  sunlight. 

Q.  Would  the  coat  of  tan  be  a  beneficial  effect 
or  not? 

A.  As  far  as  I  can  determine,  opinion  is  divided 
on  that. 

Q.  But,  in  your  oj^inion,  the  cold  quartz  iy\)C 
would  not  give^i  any  appreciable  tanning  of  tlie 
skin  ? 

A.  The  cold  quartz  type  does  not  give  pigmenta- 
tion— does  not  give  as  great  a  pigmentation  as  the 
wave  lengths  above  3000  angstroms. 
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Q.  Pigmentation  would  have  nothing  to  do  so 
far  as  the  bactericidal  action  or  erythema  produc- 
ing effects  are  concerned '?  A.     No. 

Q.  That  would  simply  have  to  do  with  the  ap- 
pearance of  the  body,  would  it  not?  A.     Yes. 

[440] 

Q.  And  those  effects  are  not  very  beneficial,  in 
your  opinion?  A.     No. 

Q.  Other  than  the  appearance  of  the  body,  if 
you  want  a  tanned  appearance? 

A.  That  is  right.  The  chief  physiological  effect 
seems  to  be  that  the  pigment  stops  the  penetration 
of  infra-red  rays,  the  heat  rays  of  the  sun  into 
the  body,  and  thereby  prevents  the  heating  of  the 
subcutaneous  tissues  by  intense  sunlight. 

Q.  Then,  in  your  opinion,  so  far  as  the  bacter- 
icidal effects  are  concerned,  there  is  no  appreci- 
able difference  between  natural  sunlight  and  the 
ultra-violet  rays  of  a  sun  lamp,  and  the  ultra-violet 
rays  of  a  cold  quartz  lamp,  such  as  respondent's 
product;  is  that  correct? 

A.     No  specific  difference. 

Q.  That  is,  one  is  not  any  more  effective  than 
the  other? 

A.  The  cold  quartz  lamp  would  be  much  more 
efficient  in  the  bactericidal  effect. 

Q.     And  for  what  reason? 

A.  Because  the  efficiency  of  that  wave  length 
is  greater  than  the  longer  wave  lengths  over  a 
shorter  exposure,  and  gives  the  same  results. 
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Q.  Have  you  liad  any  personal  experience  alctnp^ 
that  line? 

A.  Yes,  I  have  made  some  personal  experiments 
on  that.  [441] 

Q.  Just  what  have  you  done  along  that  i)artieu- 
lar  line? 

A.  Well,  my  wife  had  a  skin  infection  two  years 
ago,  and  we  first  tried  exposure  to  a  hot  quartz  lamp, 
which  I  had  set  up  in  the  laboratory.  I  think  she 
tried  sun  light  too,  and  it  didn't  do  anything.  I 
brought  home  a  cold  quartz  lamp  and  gave  her 
several  treatments,  and  it  helped  appreciably. 

Q.     And  what   was  the   skin   infection? 

A.     I  don't  remember  the  name  of  it. 

Q.  Did  you  have  it  treated  by  a  physician  at 
that  time?  A.     Yes,  we  did. 

Q.     Did  he  give  any  particular  diagnosis  of  it? 

A.  It  was  a — yes,  he  did,  but  I  am  afraid  it 
has  slipped  my  mind. 

Q.  He  was  treating  it  also,  in  addition  to  the 
treatments  at  home? 

A.  No.  We  were  following  his  prescrii3tion  in 
giving  her  these  treatments. 

Q.  And  she  was  under  the  su|)ervision  and  di- 
rection of  a  doctor  all  of  that  time? 

A.     Yes.     We  sort  of  collaborated  on  it. 

Q.  That  is  the  only  experience  that  you  liave 
had  with  the  bactericidal  action? 

A.  That  is  the  only  direct  experience  witli  l)ac- 
tericidal  action. 

Q.     Just   that   one   particular  instance?   [442] 
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A.     Yes. 

Q.  You  have  never  experimented  in  the  labora- 
tory? A.     Not  with  bacteria. 

Q.  Would  you  have  any  knowledge  as  to  what 
bacteria  it  was  that  caused  your  wife's  condition 
at  that  time  ? 

A.  I  did  know,  but  I  am  sorry  I  have  forgot- 
ten. 

Q.  Would  you  know  whether  it  was  bacteria 
found  on  the  surface  of  the  skin  or  below  the  sur- 
face of  the  skin? 

A.     They  were  in  the  corium  layer  of  the  skin. 

Q.     How  would  you  know  that? 

A.  That  was  quite  definite  from  the  appearance 
of  the  thing.  The  corneum  layer  peeled  off,  and 
this  infection  spread  underneath  it. 

Q.     You  are  not  a  medical  doctor,  are  you  ? 

A.     I  am  not  a  medical  man. 

Q.  Have  you  had  any  medical  training  or  ex- 
perience at  all?  A.     No,  I  have  not. 

Q.  What  education  or  experience  did  you  have 
relative  to  the  different  layers  of  the  skin  and  all 
that  sort  of  thing? 

A.  That  is  from  my  own  reading  and  discussion 
with  scientific  colleagues. 

Q.  It  has  been  more  or  less  apart  from  your 
regular  duties  as  a  teacher  of  chemistry? 

A.  No.  That  is  our  work,  the  chemical  effects 
in  the  skin,  and  as  a  photochemist,  that  is  a  part 
of  my  interest.  [443] 
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Q.  Now,  you  spoke  about  four  layers  of  the 
skin;  is  that  correct?  A.     Yes. 

Q.     There  are  four  layers?  A.     Yes. 

Q.     And  that  is  generally  recognized? 

A.  Yes.  Oftentimes  the  two  center  layers,  tlie 
granulosum  and  the  germinativum,  are  classed  to- 
gether as  one  main  layer,  the  malpighia  or  mal- 
pighian  layer. 

Q.  I  believe  you  stated  that  in  your  testimony 
you  had  not  diiferentiated  or  included  all  of  those 
layers  together,  so  far  as  the  action  of  the  ultra- 
violet rays  was  concerned.  That  is,  your  testimony 
dealt  only  with  each  specific  layer ;  is  that  right  ? 

A.     That  is  right. 

Q.  Now,  would  your  testimony  be  any  different 
considering  all  of  the  layers  together,  as  found  in 
the  skin,  and  considering  the  action  of  the  ultra- 
violet rays  of  the  cold  quartz  lamp  on  the  skin  as 
composed  of  those  four  layers? 

A.  No.  I  would  say  that  as  far  as  the  pene- 
tration was  concerned,  there  are  no  marked  differ- 
ences to  be  ascribed  to  any  of  the  wave  lengths  in 
the  region,  2500  to  3050  angstroms. 

Q.  That  is,  is  it  your  testimony  that  the  penetra- 
tion of  the  skin  as  a  whole  would  have  the  same 
penetration  of  each  layer  of  the  skin,  as  you  de- 
scribed? [444] 

A.  No,  I  would  say  if  we  started  with  the  sur- 
face of  the  skin  and  allowed  radiations  of  various 
wave  lengths  in  this  region,  but  of  the  same  in- 
tensity, to  fall  upon  it,  and  then  would  measure  the 
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percentages  of  those  different  wave  lengths  which 
reach  through  the  corneum  into  the  graniilosiim, 
through  the  granulosum  into  the  germinativum,  and 
into  the  corium,  and  so  forth,  we  would  find  no 
great  differences  between  any  different  wave  lengths 
in  that  region. 

Q.  I  believe  you  gave  2500  angstrom  units  as 
the  minimum  of  penetration;  is  that  correct? 

A.    No. 

Q.     Through  all  those  different  layers? 

A.  No.  I  said  in  the  range  between  2500  and 
3050  we  didn't  find  any  marked  differences  in  pene- 
tration. 

Q.  Taking  your  testimony  with  reference  to  the 
penetration  of  the  corneum,  didn't  you  state  that 
the  absorption  above  3100  angstrom  units  increased 
to  a  maximum  at  3500  angstrom  units? 

A.     Corneum? 

Q.     Yes.  A.     No. 

Q.  And  that  it  decreased  to  2500  angstrom  units 
as  a  minimum? 

A.  I  said  above  2400  angstroms,  starting  at  2400 
the  absorption  of  the  corneum  decreases  to  a  mini- 
mum around  2500.  [445] 

Q.     Yes,  that  is  what  I  understood  you  to  say. 

A.  Yes.  Then  it  increases  to  a  maximum  around 
2700  or  2800,  and  then  decreases  again  in  wave 
lengths  above  that. 

Q.  Then  the  range  of  2540  angstrom  units  as 
found  in  cold  quartz  would  be  near  the  minimum, 
would  it  not? 
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A.  Near  the  minimum  of  absorption  of  the  cor- 
neum. 

Q.  And  the  same  thing  would  be  true  so  far  as 
the  granulosum  is  concerned,  would  it  not? 

A.  Yes.  That  means  that  2537  penetrates  the 
corneum  and  granulosum  more  efficiently  than  2800 
angstroms  does. 

Q.  The  same  thing  would  be  true  so  far  as  tlie 
deeper  layers  are  concerned  % 

A.  No.  The  other  deeper  layers  did  not  show 
a  minimum  of  2500  followed  by  a  maximum  of  2700 
or  2800. 

Q.  What  do  the  deeper  layers  show,  so  far  as  the 
minimum  is  concerned'?  What  would  be  the  x\mV\- 
mum  for  those? 

A.  They  don't  show  any  minimum.  They  show 
very  high  absorption  at  wave  lengths  below  2400 
angstroms.  The  absorption  of  the  germinativum 
drops  oif  fairly  rapidly  in  the  longer  wave  lengtlis. 
The  absorption  of  tlie  corinm  (lro])s  off  quite  I'np- 
idly  from  2400  to  2500.  Then  it  becomes  just 
about  constant  for  several  hundred  angstrom!^,  and 
then  starts  to  drop  off  again. 

Q.  That  is,  the  absorption  in  those  underlying 
layers  of  the  skin  is  less  at  2537  angstroms  than 
the  lower [446] 

A.  The  absorption  of  those  underlying  layers 
is  greater  in  the  germinativum  than  at  longer  wave 
lengths,  and  is  about  the  same  at  2537  as  at  other 
wave  lengths  up  several  hundred  angstroms  toward 
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higher  wave  lengths,  and  then  the  absorj^tion  drops 

off. 

Q.  And  your  testimony  would  be  the  same  so 
far  as  those  different  layers  are  concerned ;  is  that 
correct"?  So  far  as  the  absorption  is  concei-ned, 
is  that  correct? 

A.  My  testimony  would  be  the  same  in  what 
regard,  do  you  mean? 

Q.  In  comparison  with  the  absorption  of  the 
ultra-violet  rays  around  3000  angstrom  units? 

A.  The  ultra-violet  rays  around  3000  angstroms 
as  compared  with  2537? 

Q.     Yes,  that  is  correct. 

A.  Yes,  the  relative  absorption  of  those  four 
layers  is  just  about  the  same  at  those  two  wave 
lengths. 

Q.  Yes,  putting  it  along  some  generalization,  if 
we  can.     We  don't  want  to  be  too  specific. 

A.    Yes. 

Q.  And  you  said  the  absorption  was  slightly 
greater  at  2537  angstrom  units  than  at  3000;  is 
that  correct?        A.     Yes. 

Q.  And  translating  that  to  the  terms  of  the 
product  involved  in  this  case,  would  you  say  that 
the  penetration  of  a  cold  [447]  quartz  lamp  would 
be  slightly  more  effective  than  the  natural  rays  of 
the  sun? 

A.  The  other  way  around.  The  natural  rays  of 
the  sun  would  be  slightly  more  penetrating  than  the 
cold  quartz  lamp. 
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Q.  Would  the  same  thing  he  true  so  far  as  sim 
lamps  are  concerned? 

A.     Tlie  ideal  type  of  sun  lamp,  yes. 

Q.  What  difference  would  that  make  as  to  the 
bactericidal  value? 

A.  Well,  the  bactericidal  value  for  Imcteria  in 
the  corium  layer,  let  us  say,  would  depend,  first, 
on  those  relative  transmissions  into  the  corium 
layer,  in  which  the  ultra-violet  rays  of  the  sun  would 
be  transmitted  somewhat  more  than  those  in  the 
cold  quartz  light,  plus  the  relative  efficiency  of 
those  two  wave  lengths  in  producing  bactericidal 
action.  There  the  efficiency  of  the  cold  quartz 
lamp  is  much  higher.  The  net  result  would  be  tlip.t 
the  bactericidal  action  of  the  cold  quartz  lamp  for 
bacteria  in  the  corium  should  be  greater  than  that 
of  sunlight  for  bacteria  located  in  the  corium. 

Q.  Translating  that  to  terms  of  common  speech, 
would  that  mean  that  the  rays  possibly  would  not 
be  as  strong,  but  as  used  in  this  particular  lamp 
they  would  be  more  efficient? 

A.  Principally,  they  would  not  be  as  strong,  h\\\ 
they  would  be  more  efficient,  so  it  would  take  less 
of  them. 

Q.  And  that  would  be  due  to  the  iriethod  us(>'l 
in  this  particular  [448]  lamp ;  is  that  correct  ?  That 
is,  I  mean  by  being  held  so  close  to  the  skin  ? 

A.  No,  that  wouldn't  have  anything  to  do  with 
it. 

Q.  What  would  be  the  reason  for  the  greater 
efficiency  ? 
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A.     The  wave  length  is  the  determinative  factor. 

Q.  You  mean  that  the  shorter  wave  length  would 
be  more  efficient  than  the  longer  wave  length? 

A.     Comparing  those  two,  yes. 

Q.     Comparing  those  two?  A.     Yes. 

Q.  It  would  make  no  difference  as  to  whether 
you  were  comparing  the  natural  sun  or  any  arti- 
ficial source  ? 

A.  If  it  is  an  ideal  type  of  sun  lamp,  or  if  it 
were  some  other  artiticial  sources,  then  the  an- 
swer would  be  different. 

Q.  I  see.  But  so  far  as  the  cold  quartz  lamp  is 
concerned,  you  would  regard  that  as  an  efficient 
source,  would  you? 

A.  That  is  the  most  efficient  source  that  has  yet 
been  developed. 

Q.     You  mean,  of  any  artificial  source  ? 

A.     Yes. 

Q.  Do  you  mean  by  that  as  compared  to  hot 
quartz,  for  example?  A.    Yes. 

Q.     And  carbon  arc  lamps?  A.     Yes. 

Q.  In  your  opinion,  it  is  more  efficient  than  any 
of  those, [449]  A.     Yes. 

Q.  so  far  as  bactericidal  action  is  con- 
cerned? A.     That  is  right. 

Q.  I  believe  you  stated  that  the  rays  of  the  sun 
would  have  no  appreciable  bactericidal  effect;  is 
that  correct?  I  believe  you  limited  it  only  to  the 
activation  of  vitamin  D? 

A.  I  tried  to  introduce  that  other  statement 
afterwards,  you  will  remember. 
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Q.     What  was  that? 

A.  That  I  felt  I  should  add  to  that  also  that  it 
had  a  bactericidal  action. 

Q.     But  it  was  slight? 

A.  But  it  is  slight  compared  to  that  of  ih^  cold 
quartz. 

Q.  And  the  cold  quartz  lamp  also  is  rather  slight, 
is  it  not,  so  far  as  bactericidal  action  is  concerned? 

A.     No,  I  don't  think  I  would  say  it  is. 

Q.  Well,  in  your  testimony  all  the  way  through 
you  have  used  the  words  ''slightly  greater."  I 
would  like  to  find  out,  if  possible,  just  what  differ- 
ence there  would  be  and  what  you  mean  by  the 
words  ''slightly  greater". 

A.  "Slightly  greater,"  all  right.  For  example, 
I  say  the  penetration  of  3000  angstroms  into  the 
corium  is  slightly  greater  than  the  penetration  of 
2537  into  the  corium.  The  actual  figures,  average 
figures,  I  believe,  of  radiation  instituted  in  the  lay- 
ers of  the  skin,  are  about  16  per  cent  of  [450]  the 
radiation  of  3000  angstroms  reaches  the  corium,  and 
about  11  i)er  cent  of  the  radiation  of  2537  reaches 
the  corium,  a  ratio  of  about  7/lOths  to  1,  which  I 
used  before. 

Q.     That  was  produced  how  ? 
A.     Those  were  obtained  by  actual  measurements. 
Q.     By  actual  measurements?  A.     Yes. 

Q.     And  by  tlie  use  of  artificial  sources  of  ultra- 
violet energy?  A.     Yes. 
Q.     Of  cold  (|uartz  lamps? 
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A.  No.  I  think  that  a  hot  quartz  lamp  was  used 
in  those  determinations. 

Q.  You  have  never  used  any  hot  quartz  lamps 
in  your  experiments,  have  you? 

A.     Oh,  yes.     I  designed  several  of  my  own. 

Q.  Now,  you  have  spoken  about  ergosterol  in 
your  testimony.    Just  what  was  that  again,  Doctor? 

A.     I  said  quite  a  bit  about  ergosterol. 

Q.     Yes.    Just  what  is  ergosterol  ? 

A.     Oh,  just  what  is  it  ? 

Q.    Yes. 

A.  It  is  a  member  of  the  chemical  family  of 
sterols. 

Q.     What  is  a  sterol  ? 

A.  A  sterol  is  an  organism,  family  of  organic 
compounds  [451]  which  has  a  complex  ring  struc- 
ture. It  is  a  compound  of  carbon,  hydrogen  and 
oxygen,  and  the  detailed  structure  of  it  is  not  yet 
definitely  known. 

Q.     What  is  its  relationship  to  vitamin  D? 

A.  By  exposure  of  the  sterols  to  ultra-violet 
radiation,  increased  vitamin  D  activity  is  produced 
in  the  body.  Presumably  vitamin  D  itself  is  not  any 
definite  chemical  compound,  but  vitamin  D  activity 
is  due  to  the  production  of  some  particular  chemical 
configuration  of  atoms  and  molecules,  and  by  ex- 
posure of  these  different  sterols  to  ultra-violet 
radiation,  that  configuration  is  produced.  But  by 
exposure  of  egosterol,  the  actual  chemical  molecule 
at  which  that  configuration  is  produced  may  be  dif- 
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ferent  from  the  one  that  wonld  be  ])ro(hi('(Hl  by  ex- 
posure of  cholesterol. 

Q.  You  spoke  about  ergosterol  being  found  only 
in  the  corium  layer.  That  is  tlie  lowest  layer;  is  that 
correct  ? 

A.     Chiefly  in  the  corium  layer. 

Q.  And  you  spoke  of  it  as  being  absorbed.  What 
is  the  chemical  eif  ect  of  the  absorption  ? 

A.     I  spoke  of  it  as  absorbing  light. 

Q.     Absorbing  light?  A.     Yes. 

Q.     And  that  set  up  a  chemical  reaction? 

A.    Yes. 

Q.     What  would  that  produce  ?  [452] 

A.  The  particular  product  in  the  absorption  of 
ergosterol  is  called  calciferol. 

Q.  And  what  relationship  would  that  have  to 
vitamin  D? 

A.  Calciferol  contains  this  special  configuration 
of  atoms  and  molecules  w^hich  give  rise  to  the 
antirachitic  activity. 

Q.  You  said  that  was  an  action  which  was  rela- 
tively minor  at  2400  angstrom  units ;  is  that  correct  ? 

A.  No.  In  so  far  as  the  relative  efficiency  of 
different  wave  lengths  below  3000  angstroms  in  pro- 
ducing vitamin  D  activity,  it  has  not  been  definitel.v 
established.  It  is  known  that  all  wave  lengths  be- 
tween 3100  and,  at  least,  down  to  2400  produce  vita- 
min D  activity,  but  the  relative  efficiencies  have  not 
yet  been  definitely  established. 

Q.  Well,  I  made  some  notes  of  your  testimony 
on  that  point,  and  I  wish  you  would  correct  me  if 
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my  memory  is  wrong  on  that.  I  noted  that  you 
stated  that  the  absorption  is  relatively  small  at  2400 
angstrom  units  and  increased  towards  wave  lengths 
with  a  maximum  at  2700  to  2800  angstrom  units,  de- 
creasing to  small  at  3100  angstrom  units. 

A.  That  is  the  absorption  of  ergosterol  itself  to 
light.  The  maximum  at  2700  to  2800,  and  another 
maximum  between  2900  and  3000,  a  smaller  maxi- 
mum. 

Q.  That  was  the  factor  which  produces  the  vita- 
min D ;  is  that  correct  ? 

A.  That  is  one  of  the  sterols,  just  taking  that 
as  an  [453]  example  of  the  sterols.  Cholesterol  is 
another  sterol  w^hich  occurs  in  the  skin. 

Q.  Now,  this  range  of  2540  angstrom  units  would 
be  close  to  the  minimum,  would  it  not,  according  to 
that  statement  ■? 

A.  It  is  known  that  vitamin  D  activity  is  pro- 
duced at  least  to  2400  angstroms,  and  you  don't 
know  how  much  further,  but  presumably  the  pro- 
duction would  increase  to  the  limit  of  the  absorption 
curve  of  ergosterol. 

Q.  And  the  absorption  curve  limits  would  be 
2400  and  3100? 

A.  It  extends  at  least  to  2400.  I  don't  think  the 
lower  limitation  has  been  determined,  but  it  is  de- 
creasing as  one  goes  down  to  shorter  wave  lengths. 

Q.  There  would  be  a  total  of  about  700  angstrom 
units  in  that  range,  would  there  not,  as  between 
2400  and  3100  angstrom  units  ? 

A.     Yes,  about  700  angstrom  units. 
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Q.  Then  the  2540  angstrom  units  would  be  at  the 
lower  end  of  tliat  range,  would  it?  A.     Yes. 

Q.     And  it  would  be  smaller  than  the  maximum? 

A.     Smaller  than  the  maximum. 

Q.  I  believe  you  stated  it  would  be  ai)i)roxiinate- 
ly  the  same  as  the  absorption  for  3000  angstrom 
units?  A.     That  is  right. 

Q.  Now,  translating  that  into  pojiular  s])eech, 
what  would  be  [454]  the  effect  in  the  production  of 
vitamin  1)  by  the  use  of  a  cold  quartz  lamj),  such  as 
respondent's  j)roduct,  as  compared  to  natural  sun- 
light or  a  sun  lamp,  properly  so-called? 

A.  That  means  of  the  light  which  reaches  the 
ergosterol  bearing  layers  in  the  skin  that  the  same 
amount  will  be  absorbed  at  2537  angstroms  as  is 
absorbed  at  3000  angstroms. 

Q.  What  would  be  that  relationship  to  the  pro- 
duction of  vitamin  D  ? 

A.  Once  again,  it  has  not  been  definitely  estab- 
lished as  to  whether  the  production  of  vitamin  D — 
as  to  how  the  efficiency  of  vitamin  J)  varies  with 
the  wave  length. 

Q.  Then  you  would  not  be  able  to  give  us  an 
oi)inion  with  reference  to  the  efficiency  of  resi)ond- 
ent's  product  hei'e,  so  far  as  the  production  of  vita- 
min I )  is  concerned  ?    Is  that  correct  ? 

A,  I  could  say  that  it  has  been  definitely  estah- 
lished  that  that  wave  length  does  j)ro(luce  vitamin 
D,  and  it  would  be  my  o])inion  that  tlic  efficiency 
of  the  vitamin  1)  production  for  that  wave  lengtli 
would  be  about  the  same  as  that  of  3000  angstnmis. 
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Q.  That  is,  it  would  be  no  more  efficient  than  na- 
tural sunlight  or  a  sun  lamp,  j^roperly  so-called? 

A.     No.     It  would  be  of  the  same  order. 

Q.  Something  was  said  about  vesiculation,  Doc- 
tor. That  simply  means  production  of  blisters,  does 
it  not?  [455] 

A.  No.  Vesiculation  is  ascribed  to  the  rupture 
of  a  cell  wall  and  exudation  of  the  protoplasm 
through  the  rupture  out  of  the  cell. 

Q.     You  spoke  of  its  producing  blisters'? 

A.    Yes. 

Q.     What  did  you  mean  by  that  ? 

A.     Blisters  are  the  result  of  vesiculation. 

Q.  The  vesiculation  itself,  technically  means  the 
coagulation  of  the  protoplasm  in  the  cells;  is  that 
correct  ? 

A.  Yes,  vesiculation  is  the  result  of  coagulation 
of  the  protoplasm  of  the  cell. 

Q.     It  is  the  result?  A.     The  result,  yes. 

Q.  What  is  the  blister?  Is  that  a  result,  or  a 
symptom,  or  what? 

A.  It  is  a  result  of  vesiculation;  a  symptom  of 
it  too,  yes. 

Q.  Is  that  the  only  result  that  is  ordinarily 
visible  ? 

A.  I  think  that  is  the  only  result  I  have  ever 
seen. 

Q.  Does  that  have  any  connection  with  the  bac- 
tericidal effect  of  ultra-violet  rays?  [456] 

A.     Not  directlv. 
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Q.  Vesiculation,  as  I  understand  it,  has  nothing 
to  do  with  germs,  or  bacteria,  or  anything  like  that? 

A.     No. 

Q.  It  is  not  ordinarily  used  in  connection  with 
the  Ininian  body  or  the  skin,  or  any  parts  of  the 
human  body?  A.     You  mean  the  term? 

Q.     Yes. 

A.  Yes.  That  can  be  used  with  regard  to  cells 
in  the  human  body,  as  wtII  as  individual  cells. 

Q.  In  what  connection?  In  what  way?  How 
would  you  s])eak  of  it? 

A.  Rupture  of  the  cell  wall  and  the  ejection  of 
the  protoplasm  from  the  cell. 

Q.  I  believe  that,  summing  up  your  testimony 
along  this  line,  you  stated  that  such  a  product  as 
respondent's  product,  with  a  radiation  lying  mostly 
in  the  range  of  2540  angstrom  units,  would  produce 
no  vesiculation  in  the  human  body.    Is  that  correct? 

A.     I  don't  think  I  said  that. 

Q.     Well,  what  did  you  testify  on  that? 

A.  I  would  say  that  the  light  of  2537  angstroms 
would  produce  vesiculation,  but  with  a  lower  ef- 
ficiency than  light  at  2600  or  2700  or  2800  ang- 
stroms, but  with  a  higher  efficiency  than  a  light  of 
3020  angstroms.  [457] 

Q.  AVhat  would  that  mean  in  terms  of  the  skin, 
or  as  relating  to  the  skin? 

A.  To  answer  that,  one  would  have  to  combine 
these  figures  for  vesiculation  efficiency  with  the 
transmissions  of  the  various  lavers  of  the  skin,  and 
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the  resultant  effect  would  be  due  to  the  interrelation 

of  those  two  things. 

Q.     What  would  that  interrelation  amount  to  1 

A.  Well,  then  let  us  compare  again  2537  with 
3020  angstroms.  The  transmission  at  3020  ang- 
stroms into  the  corium  exceeds  that  of  2537  by  about 
the  ratio  of  1  to  0.7,  but  the  efficiency  of  2537  in 
producing  vesiculation  exceeds  that  of  3020.  I  don't 
recall  the  exact  figures  for  those  relative  efficiencies. 
The  net  result  would  be  obtained  by  combining  those 
two. 

Q.     What  would  that  result  be  on  the  skin? 

A.  Without  being  able  to  recall  the  figures  for 
2537  and  3020  on  vesiculation,  I  don't  know  what 
the  relative  efficiency  of  those  two  wave  lengths  in 
producing  vesiculation  in  the  corium  would  be. 

Q.  What  is  the  significance  of  the  3020  angstrom 
units  ? 

A.  That  is  taken  because  that  is  the  most  intense 
line  in  this  effective  region  of  the  ultra-violet  in  the 
mercuiy  type  of  sunlight,  mercury  vapor  tyj)e  of 
sunlight. 

Q.     That  would  be  a  sun  lamp,  properly  so-called  ? 

A.     That  is  a  sun  lamp  wave  length,  yes. 

Q.  How  does  that  compare  with  natural  sun- 
light? [458] 

A.  Well,  that  is  in  the  region  which  is  found  in 
natural  sunlight. 

Q.  What  would  be  the  distinction  between  a  mer- 
cury type  of  sun  lamp,  which  you  just  referred  to, 
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and  the  mercury  arc,  mercury  quartz  arc,  such  as 

respondent's  product? 

A.     The  relation  between  them? 

Q.  Yes.  What  would  be  the  difference  between 
them? 

A.  One  gives  wave  lengths  which  are  limited  to 
the  region  above  2900  angstroms.  The  other  gives 
radiation  which  is  chiefly  at  2537  angstroms. 

Q.     The  difference  is  chielly  in  the  wave  lengths? 

A.  The  difference  is  chiefly  in  the  wave  lengths. 
I  believe  the  average  commercial  sun  lamp  has  a 
considerably  lower  intensity  of  ultra-violet  radiation 
than  does  the  cold  quartz  lamp. 

Q.  That  is,  it  takes  longer  to  produce  the  same 
effect?    Is  that  what  you  mean?  A.    Yes. 

Q.  Now,  do  you  mean  by  that  that  the  shorter 
wave  lengths  found  in  the  cold  (juartz  lamp  are 
harsher  in  their  effects  ?  A.     No. 

Q.     What  do  you  mean  ?    Are  they 

A.    Harsher? 

Q.    Yes. 

A.     I  don't  know  what  is  meant  by  that.  [459] 

Q.     Is  there  such  a  term  used  ? 

A.     I  have  never  observed  any  such  thing  as  tliat. 

Q.  AVhat  is  the  distinction  in  the  effect  of  the 
shorter,  as  compared  to  the  longer  rays? 

A.  No  specific  difference.  They  both  produce 
vitamin  D  activity,  both  produce  erythema  and  both 
produce  bactericidal  action. 

Q.  One  will  take  longer  to  ])roduce  the  same  ef- 
fect :  is  that  correct  ? 
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A.  If  you  had  them  at  the  same  intensities,  the 
efficiency  for  bactericidal  action  would  be  greater 
for  the  short  wave  length.  The  efficiency  for 
erythema  production  would  be  approximately  the 
same.  The  efficiency  for  vitamin  D  activity,  al- 
though that  has  not  been  established,  the  best  we 
can  say  at  present  is  that  it  is  approximately  the 
same  at  those  two  wave  lengths. 

Q.  Those  would  be  typical  of  sun  lamps  for  the 
one,  and  cold  quartz  lamps  for  the  other;  is  that 
correct  *?  A.     The  ideal  type  of  sun  lamps. 

Q.     The  ideal  type  of  sun  lamps?  A.     Yes. 

Q.  In  your  opinion,  would  the  cold  quartz  rays 
be  more  intense  than  the  ideal  type  of  sun  lamp's 
rays? 

A.  No.  I  think  the  cold  quartz  ultra-violet  is 
more  intense  than  the  average  present  commercial 
type  of  sun  lamp.  [460] 

Trial  Examiner  Reardon:  Doctor,  I  think  you 
said  a  while  ago  that  you  measured  the  penetration, 
as  I  understand  it,  of  the  ultra-violet  to  certain 
layers  of  the  skin  by  means  of  the  hot  quartz  lamp. 
Is  that  correct? 

The  Witness:    Yes. 

Trial  Examiner  Reardon:  Was  the  hot  quartz 
lamp  chosen  for  the  purpose  of  measuring  casually 
or  by  design,  rather  than  the  cold  quartz? 

The  Witness :  It  was  chosen  because,  as  a  labora- 
tory instrument,  it  serves  as  a  source  for  a  number 
of  different  wave  lengths,  and  if  one  wants  to  make 
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comparison  for  different  wave  lenj^tbs,  it  is  a  more 

convenient  one  to  use. 

Trial  Examiner  Reardon :  You  do  measure  th(^ 
penetration  of  the  ultra-violet  ray  by  the  cold 
quartz  ? 

The  Witness:  By  the  cold  quartz,  and  it  would 
be  the  same  exactly  as  with  the  hot  quartz. 

Trial  Examiner  Reardon :  I  see.  When  you  spe- 
cified the  hot  quartz,  I  wondered  if  it  was  by  design 
or  meant  anything. 

The  Witness:  It  is  just  because  it  is  a  more  con- 
venient source  for  laboratory  use. 

By  Mr.  Lyon: 

Q.  To  obtain  the  same  results  then  by  the  use 
of  the  cold  quartz  lamp,  you  would  not  have  to  ex- 
pose the  skin  as  long  as  you  would  with  the  natural 
sunlight  or  with  the  sun  lamp ;  [461]  is  that  correct  ? 

A.  With  the  average  commercial  sun  lamp,  that 
is  right. 

Q.     And  also  less  than  the  natural  sun  ? 

A.    Yes. 

Q.  In  view  of  that,  wouldn't  you  say  that  the 
rays  of  the  cold  quartz  lani])  were  more  intense  than 
those  of  a  sun  lamp  or  the  natural  sun? 

A.  I  think  the  intensity  is  greater  than  that  of 
the  average  commercial  sun  lamp  or  tlie  natural 
sun.  [462] 

Q.  Now,  what  was  your  testimony  as  to  the 
stinuilation  of  the  [463]  metabolism  of  the  body  by 
the  use  of  a  cold  quartz  lamp? 

A.     Through  increased  vitamin   D  activitv,  that 
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stimulates  the   calcium  phosphorus  metabolism  in 

the  body. 

Q.  I  believe  you  stated  just  a  few  minutes  ago 
that,  in  your  opinion,  was  no  greater  than  by  the  use 
of  a  sun  lamp  ?  A.     That  is  right. 

Q.  And  it  would  be  no  greater  than  the  natural 
rays  of  the  sun  ?  A.     That  is  right. 

Q.  In  your  opinion,  there  is  no  particular  advan- 
tage in  the  use  of  a  cold  quartz  type  of  therapeutic 
lamp,  so  far  as  the  activation  of  vitamin  D  is  con- 
cerned ?  A.     No. 

Q.  Coming  down  to  the  beneficial  effects  of  the 
cold  quartz  type  of  lamp,  what  would  you  state,  in 
your  opinion,  are  such  beneficial  effects  or  results? 

A.  Only  two  have  been  definitely  established. 
That  is  increased  vitamin  D  activity  and  bacteri- 
cidal action. 

Q.  You  say  that  the  increased  vitamin  D  activity 
would  be  no  greater  than  any  other  type  of  lamp; 
is  that  correct?  A.     I  didn't  say  that. 

Q.  You  said  as  far  as  sun  lamps  or  natural  sun- 
light? 

A.  The  ideal  type  of  sun  lamp  or  natural  sun- 
light. 

Q.  But  there  might  be  other  types  of  thera- 
peutic lamps  which  might  be  more  effective  in  that 
respect  ?  [464]  A.     More  or  less. 

Q.  Yes.  So  far  as  the  bactericidal  effect  was 
concerned,  I  believe  you  stated  there  was  a  slight 
advantage  in  such  a  lamp  over  the  sun  lamp.  Is  that 
correct?  A.     That  is  correct. 
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Q.  In  your  opinion,  is  there  any  advantage  in 
the  use  of  such  a  lamp  as  respondent's  product  over 
an  ordinary  sun  lamp  or  the  natui*al  rays  of  the 
sun  ? 

A.  In  a  case  vv^here  bactericidal  action  is  desired, 
yes. 

Q.     You  believe  there  is  a  slight 

A.     Advantage. 

Q.     a  slightly  better  bactericidal  action? 

A.     Yes. 

Q.  Not  very  much  greater  though?  Is  that  cor- 
rect? 

A.  Yes,  I  would  say  it  was  greater,  but  not 
markedly  greater. 

Mr.  Lyon:  That  is  all  I  have.  No  furtlicr  ques- 
tions. [465] 
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was  thereupon  called  as  a  witness  for  the  respond- 
ent and,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Will  you  state  your  name,  please? 

A.     Floyd  Roswell  Parks.  [469] 

Q.     What  is  your  vocation  ? 

A.     Physician  and  surgeon. 

Q.  Where  did  you  take  your  training,  that  is, 
your  training  in  medicine  and  surgery  ? 

A.    Harvard  University. 

Q.     When  did  you  graduate  from  Harvard? 

A.     June,  1925. 

Q.  How  long  have  you  practiced  medicine  in  the 
State  of  California?  A.     Since  1929. 

Q.  Have  you,  during  that  time,  engaged  in  the 
general  practice  of  medicine  and  surgery? 

A.    Yes. 

Q.  Are  you  on  the  staff  or  staffs  of  any  of  the 
hospitals  here?  A.     Yes,  sir. 

Q.  With  what  hospital  or  hospitals  are  you  con- 
nected ? 

A.  I  have  been  associated  with  the  General  Hos- 
i:>ital,  the  Children's,  the  California,  the  St.  Vin- 
cent 's,  the  Queen  of  Angels,  the  Hollywood.  I  guess 
that  is  about  all  of  them. 

Q.  To  what  medical  organizations  do  you  be- 
long ? 

A.  The  Los  Angeles  County,  the  State,  the  Amer- 
ican Medical  Association;  a  fellow  of  the  American 
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College  of  Surgeons,  and  a  member  of  the  Los  An- 
geles Surgical  Society. 

Q.     What  degree  did  you  take  at  Harvard? [470] 

A.     Doctor  of  Medicine. 

Q.  Have  you  used  ultra-violet  light  in  your  i)rac- 
tice?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  type  of  ultra-violet 
light  that  emanates  from  a  cold  quartz  lamp  giving 
off  approximately  2537  angstrom  units "? 

A.    Yes,  sir. 

Q.  Have  you  observed  the  results  of  that  light 
upon  the  human  body  ?  A.I  have. 

Q.  Have  you  given  some  study  to  the  use  of 
ultra-violet  light A.     Yes. 

Q.     in  the  treatment  of  disease  *? 

A.     Yes. 

Q.  And  in  its  effect  upon  the  health  of  the 
human  body?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  type  of  cold  quartz 
lamp  that  is  manufactured  by  the  respondent  here, 
the  Ultra-Violet  Products,  Inc.?  A.     I  am. 

Q.  Do  you  know  their  model  known  as  the  Life 
Lite?  A.     Yes,  sir. 

Q.  I  refer  to  a  small  hand  lamp.  Have  you  seen 
that  one  ?  A.     Yes,  I  have.  [471  ] 

Q.  I  show  you  Commission's  Exhibit  9,  wliich 
is  a  circular  upon  which  there  is  depicted  vai-ious 
types  of  respondent's  lights.  You  may  look  at  ])otli 
sides  and  indicate  which  of  the  types  of  respond- 
ent's lights  you  have  seen. 

A.     I  have  seen  this  one  here  (indicating). 
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Q.     The  witness  refers  to 

A.     Model  AC. 

Q.     Model  AC,  or  rather,  Model  H7? 

A.     Yes. 

Q.  On  the  other  side  of  the  page,  Doctor,  there 
appear  to  be  different  models.  Have  you  seen  any 
of  those? 

A.  No,  I  haven't.  I  have  used  this  other  one. 
This  (indicating)  is  the  one  I  usually  recommend. 

Q.  You  say  you  usually  recommend.  Wliat  do 
you  mean  by  that  term.  Doctor? 

A.  Well,  if  a  patient  comes  in  to  ask  me  about 
a  quartz  lamp,  an  ultra-violet  lamp,  why,  I  tell 
them  immediately  that  there  are  many  kinds  on 
the  market,  a  good  many  of  which  are  absolutely 
w^orthless,  but  this  particular  lamp  I  have  found 
to  be  very  beneficial,  and  that  is  the  one  that  I 
do  recommend. 

Q.  Are  you  interested  in  the  Ultra-Violet  Prod- 
ucts, Inc.? 

A.     Only  just  very  indifferenth^ 

Q.  I  mean  by  that,  do  you  hold  any  stock  or  have 
any  contracts  with  it,  or  anj^thing  of  that  sort? 

[472] 

A.     No,  I  don't. 

Q.  When  did  you  first  become  acquainted  with 
Mr.  Thomas  Warren,  the  president  of  that  com- 
pany? 

A.  Well,  I  had  heard  of  him.  I  think  I  had 
met  him  just  a  short  time  ago. 

Q.     For  what  purpose  did  you  recommend  that 
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particular   model    of   the    respondent's    lain])    that 
you  have  identified  on  Exhibit  9? 

A.  Well,  the  patient  that  I  have  in  mind  is  also 
a  graduate  of  Ilarvard  College  and  Law  School, 
who  had  two  youngsters,  both  of  which  tended  to 
be  not  in  too  good  health,  and  it  was  rather  dif- 
ficult for  the  mother  to  bring  them  into  the  office 
for  the  treatment,  so  I  advised  the  use  of  this  par- 
ticular lamp  which  I  pointed  out.  I  thought  it 
w^ould  save  the  mother  a  lot  of  unnecessary  lun- 
ning  to  the  office,  and  would  do  a  lot  of  good,  so 
I  recommended  it. 

Q.     For  what  condition? 

A.  Well,  the  little  girl  was  run  dovni.  She  was 
rather  nauseated  if  she  took  cod  liver  oil  and  vita- 
min D  by  mouth.  She  had  a  stomach  disorder 
which  rather  tended  to  be  chronic.  I  thought  tiiat 
the  cold  quartz  would  help  to  give  her  the  neces- 
sary vitamin  D  and,  therefore,  I  was  veiy  ha])py 
to  i-ecommend  it. 

Q.  Did  you  observe  any  improvement  in  the 
child  afterwards? 

A.  You  would  hardly  recognize  the  youniister 
now.  The  [473]  stomach  trouble  has  been  lost  and 
the  youngster  is  very  ruddy  and  healthy. 

Q.  Do  you  know  whether  the  parents  actually 
used  the  lamp  at  home  for  tlie  treatment  of  the 
child?  A.     Yes,  they  did.  [474] 

Q.  What  is  the  difference  b(»tween  a  sun  lamp 
and  a  thera])eutic  lamp? 

A.     A  sun  lamp  is  one  which  gives  out  the  vari- 
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ous  wave  lengths  found  in  ordinary  sunlight,  which 
wouldn't  contain  purely  ultra-violet,  whereas  an 
ultra-violet  lamp  is  more  apt  to  approximate  the 
100  per  cent  mark  of  purely  ultra-violet  rays,  rather 
than  the  infra-red  and  the  other  rays  in  sunlight. 

Does  that  answer  it? 

Q.  Yes.  Is  there  a  difference  in  the  angstrom 
iniits  of  [483]  the  ultra-violet  light  found  in  sun- 
light, and  that  which  emanates  from  a  lamp  such  as 
respondent  manufactures'?  A.     Yes. 

Q.     Which  is  it  that  has  the  longer  rays? 

A.  The  more  efficient  ultra-violet  lamps  have 
the  greater  angstrom  units.  Therefore,  they  are 
much  more  efficient. 

Q.  Do  you  mean  by  that  they  have  the  short 
rays,  the  rays  that  are  below  those  that  come  from 
natural  sunlight?  A.     Above  those. 

Q.     How  are  those  rays  designated  ? 

A.  Well,  they  are  designated  usually  above  a 
certain  figure  or  below  a  certain  figure.  It  is  more 
of  a  capacity  in  numbers  of  angstrom  units  in  an 
ultra-violet  light.  A  therapeutic  lamp  will  be  much 
greater  than  a  sun  lamp,  which  has  relatively  few 
in  comparison. 

That  is  more  of  a  physical  problem,  one  in  physics 
than  it  is  of  medicine.  We  just  know  that  because 
they  tell  us  that.  I  have  never  figured  the  actual 
length  of  one  of  those  angstrom  unit  lights. 

Q.  Well,  are  you  talking  about  the  relative  effi- 
ciency of  the  lights  in  producing  effects  upon  the 
human  body? 
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A.  Well,  the  relative  efficiency  would  ])e  much 
greater  in  a  pure  therapeutic  or  ultra-violet  lamp 
than  it  would  in  a  sun  lamp,  because  one  is  emitting 
the  rays  of  sunlight  and  the  other  is  taking  every- 
thing out  except  pure  ultra-  [484]  violet  rays,  which 
are  the  shortest  rays. 

Q.     The  ultra-violet  rays  are  the  shortest  rays'? 

A.     The  shortest  rays. 

Q.  And  is  that  the  type  of  ray  that  comes  from 
the  respondent's  lamps'?  A.     That  is  right. 

Q.  Is  there  any  differece,  in  so  far  as  you  have 
been  able  to  observe,  in  the  effect  upon  the  body  of 
rays  that  emanate  from  a  sun  lamp  and  from  a  cold 
quartz  lamp'?  A.     I  didn't  quite  get  that. 

Q.     Will  you  read  the  question'? 

(Question  read  by  the  reporter.) 

A.  Well,  you  are  talking  about  two  entirely 
different  things.  The  sun  lamp,  as  I  said,  gives 
you  sun  light,  and  the  lamp  put  out  by  the  respon- 
dent or  a  cold  quartz  lamp  gives  you  more  of  those 
Tdtra-violet  rays,  which  are  more  beneficial,  and, 
therefore,  the  reaction  from  those  two  lamps  in 
those  individual  cases  are  entirely  different.  One 
would  be  beneficial,  and  the  other  might  ])e  as 
efficient  as  the  sun.  A  good  sunburn  is  all  right  as 
far  as  it  goes,  but  it  doesn't  go  far  enough. 

Q.  You  mean,  then,  you  can  obtain  the  effect  in 
a  much  shorter  exposure  from  a  cold  quartz  light 
than  you  can  by  going  into  the  natural  sunlight? 

A.     Yes.  [485] 

Mr.  Lyon:     That  is  objected  to  as  leading. 
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Trial  Examiner  Reardon:     It  is  answered. 

The  Witness:  The  cold  quartz  is  the  one  best 
agent  for  putting  out  the  ultra-violet  rays  in  great 
quantities,  whereas  your  sun  lamp  is  only  giv- 
ing relatively  few  of  those  ultra-^dolet  raj^s,  be- 
cause they  have  all  the  infra-reds,  which  are  the 
heating  rays,  along  with  it.  In  other  words,  you 
have  the  whole  spectrum  in  the  sun  lamp,  and 
you  have  only  the  ultra-violet  rays  in  the  quartz. 

Q.  What  is  the  effect  of  the  use  of  a  cold  quartz 
light  upon  the  human  body? 

A.  It  activates  the  deeper  layers  of  the  skin, 
the  cells  of  the  deeper  layers  of  the  skin,  to  pro- 
duce vitamin  D,  which  is  exceedingly  beneficial  to 
the  body. 

Q.  How  does  that  influence  the  functioning  of 
the  body? 

A.  Well,  it  would  improve  circulation,  which 
would  help  to  eliminate  certain  waste  products,  in 
particular,  your  nitrogenous  waste  products.  It  is 
very  helpful  in  diseases  like  rheumatism  and  gout, 
where  your  nitrogenous  waste  products  may  be 
stored  in  larg^e  quantities,  or  in  larger  quantities 
than  in  ordinary  circumstances,  and,  of  course,  if 
those  substances  are  eliminated,  then  we  have  a 
great  beneficial  result. 

Q.  Is  there  any  effect  upon  the  calcium  phos- 
phorous [486]  metabolism?  A.    Yes. 

Q.     AVhat  is  that  effect? 

A.  Well,  it  helps  to  produce  this  vitamin  D, 
which  helps  to  improve  your  calciiun  metabolism 
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in  disease  like  rickets,  where  that  is  usually  under 
par.   Of  course,  that  is  greatly  stepx^ed  up  to  do 
away  with  rickets,  and  in  case  we  have  a  rachitic 
disease,  you  can  eliminate  it  entirely. 

Q.  Could  the  respondent's  lamp  be  used  as  a 
beneficial  aid  in  the  treatment  of  bronchitis'? 

A.     Yes. 

Q.  Is  it  useful  in  convalescence  from  acute  ill- 
ness? 

A.  Yes.  I  think  that  is  one  decided  beneficial 
effect.  I  use  that,  and  I  use  it  in  long  cases  of  ill- 
ness. I  have  a  patient  right  now  where  we  oper- 
ated because  of  a  diseased  condition  on  the  esopha- 
gus, and  with  its  resulting  infection  it  lowered 
the  patient's  vitality  so  that  the  patient  lost  about 
15  pounds  in  weight.  We  have  been  giving  her  those 
tonic  treatments  in  the  office  and  she  has  picked 
up  12  ])ounds  of  that  weight  in  the  last  seven  weeks. 
We  do  get  and  see  miraculous  results.  Just  what 
happens,  the  Lord  only  knows,  but  you  know  you 
2,q\  them,  and  that  is  the  essential  thing. 

Q.  Do  you  feel  that  the  use  of  that  type  of  lamp, 
referring  to  the  lamp  that  respondent  manufac- 
tures, in  the  home  without  medical  supervision  has 
any  danger  to  the  layman?  [487] 

A.     I  wouldn't  think  so. 

Q.  Do  you  consider  that  it  is  either  a  good  or 
a  bad  health  practice? 

A.  Well,  I  think  it  is  a  decided  adjunct  in  the 
home.  That  is  the  way  I  would  like  to  answer  that 
question.    There  are  so  many  things  that  come  up 
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in  a  home  that  it  just  seems  impossible,  from  an 
economic  standpoint  in  most  instances,  to  keep  run- 
ning to  the  average  doctor's  office.  It  would  be  bet- 
ter to  have  something  like  that  rather  than  hav- 
ing them  go  to  the  quack,  v^ho  would  give  them  va- 
rious treatments  without  having  the  knowledge  of 
them.  I  would  much  rather  have  the  patient  use 
that  in  his  home  than  to  do  that. 

Q.  Do  you  know  whether  it  is  useful  in  the 
treatment  of  [488]  ringworm? 

A.  Very  useful,  because  one  treatment  will  usu- 
ally clear  it  up. 

Q.  Is  it  useful  in  the  treatment  of  athlete's  foot 
and  other  fungus  infections'?  A.     Yes,  it  is. 

Q.  Does  it  have  any  use  in  the  treatment  of 
mild  acne?  A.     Yes,  it  does. 

Q.  What  about  its  use  in  the  treatment  of 
chronic  eczema  ? 

A.  Well,  chronic  eczema  is  a  big  term.  I  mean 
we  throw  in  a  bunch — and  I  don't  know  how  many 
diseases  would  go  into  that  category  as  chronic  ec- 
zema. Chronic  eczema  usually  means  an  undiag- 
nosed condition,  the  cause  of  which  we  don't  know. 
In  most  of  those  instances  the  therapeutic  lamp 
does  relieve  the  patient  and  he  gets  rid  of  his  ec- 
zema. Whatever  causes  it,  you  don't  know,  but 
it  certainly  is  an  adjunct,  and  in  a  good  many 
of  those  cases  will  completely  eradicate  the  con- 
dition. 

Q.  Does  it  have  any  use  in  the  treatment  of 
chronic  psoriasis? 
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A.  Yes.  Chronic  psoriasis  is  sometimes — well, 
that  is  the  only  way  you  can  handle  it.  In  the 
acute  case,  no.  In  a  chronic  case  it  is  exceedingly 
beneficial. 

Q.     Does  the  light  have  any  value  in  the  treat- 
ment of  varicose  ulcers'?  [489]  A.     Yes. 
Mr.  Tolin:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Lyon: 

Q.  How  did  you  happen  to  use  the  product,  Life 
Lite,  personally,  Doctor? 

A.  Well,  this  patient  of  mine  that  I  have  men- 
tioned, a  graduate  of  the  Harvard  College  and  Law 
School,  whenever  he  had  anything  in  the  way  of 
a  medicinal  question,  always  came  to  me  to  ask 
about  it.  Three  years  ago  he  was  rather  l^eside 
himself,  and  although  he  had  had  many  sugges- 
tions to  him  about  his  youngsters,  he  came  to  me 
with  the  problem.  I  believe  at  that  time  the  daugh- 
ter was  about  four,  and  his  wife  was  very  much 
upset  because  the  little  girl  did  not  get  better,  she 
seemed  to  go  downhill  instead  of  going  uphill.  He 
came  to  me  and  asked  me  if  it  would  be  possible 
to  have  some  sort  of  a  quartz  lamp  which  would 
not  be  harmful  and  would  be  beneficial,  and  he 
meutiouod  the  fact  that  he  thought  he  knew  of  suHi 
a  lamp. 

T  went  and  checked  up  the  lamp,  studied  it  nud 
looked  it  over  very  carefully,  and  told  him  that 
I  was  very  sure  that  if  he  carried  out  the  sugges- 
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tions  there,  and  enlarging  upon  tlie  distance  from 
the  body  to  the  skin,  from  the  lamp  [490]  proper, 
so  that  there  would  be  no  likelihood  of  getting 
into  trouble  and  suggesting  the  time,  using  a  very 
small  exposure,  I  thought  that  this  particular  lamp 
we  are  talking  about  Avould  do  the  job,  Avhereas 
some  of  our  other  bigger  lamps  might  be  danger- 
ous. 

Q.  And  when  you  speak  of  this  particular  lamp, 
what  lamp  do  you  mean? 

A.     The  respondent's  lamp. 

Q.     And  which  model? 

A.     That  one— I  think  it  was  HC  or  H7. 

(Thereupon    Commission's    Exhibit    9    was 
handed  to  the  witness.) 

A.     This  particular  one  here  (indicating). 

Q.  That  is  Model  H7,  sold  by  the  respondent, 
Ultra-Violet  Products,  Inc.?  A.     Yes. 

Q.     That  was  a  stand  model?  A.     Yes. 

Q.  That  was  the  first  time  you  had  heard  about 
it,  about  three  years  ago,  when  this  patient  of  yours 
spoke  to  you  about  it? 

A.  Well,  I  had  heard  about  these  lamps  before, 
but  I  had  never  really  carefully  checked  into  it. 
The  fact  that  I  knew  this  Mr.  Bentley  very,  very 
well,  and  he  is  very  much  of  a  student,  he  teaches 
out  at  the  City  C^ollege,  I  felt  [491]  that  I  should 
really  give  some  time  and  thought  to  checking  it 
up,  which  I  did. 

Q.     Now,  you  said  that  you  had  used  an  ultra- 
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violet  light  in  your  practice.   Did  you  use  an  ultra- 
violet  light   prior   to   the   time   you   were   talking 
about?  A.     Yes,  I  have. 

Q.     What  kind  of  a  lamp  did  you  use? 

A.     One  of  these  Bur  dick  lamps. 

Q.     What  type  of  lamp  was  it? 

A.     Well,  it  is  a  big  one. 

Q.     So  far  as  its  classification  is  concerned? 

A.  That  particular  lamp  which  I  used  in  1933 
was  a  hot  quartz  lamp  put  out  by  the  Burdick  peo- 
ple. I  think  it  cost  about  $700,  way  beyond  the 
realm  of  possibility  of  the  ordinary  person  buy- 
ing it. 

Q.  Tliat  is,  the  hot  quartz  t^^pe  of  lamp  is  a 
much  more  expensive  type  of  lamp  than  the  cold 
quartz?  A.     Well,  that  particular  model  was. 

Q.  As  a  matter  of  fact,  all  hot  quartz  lamps  are 
more  exiDensive;  are  they  not? 

A.     I  couldn't  say  as  to  that. 

Q.  And  they  are  primarily  designed  for  use  in 
a  physician's  office? 

A.  The  price  has  been  reduced.  That  is  where 
I  used  them.  I  think  they  are  used  also  in  health 
resorts  and  these  [492]  training  offices,  where  they 
give  you  exercises,  and  then  let  you  lie  under  the 
lamp,  which  is  in  the  ceiling,  and  which  gives  out 
these  various  ultra-violet  rays.  Most  all  of  such 
places  have  ultra-\iolet  lamps  now. 

Q.     You  have  been  using  this  hot  type  of  qunrtz 
lamp  in  your  practice  since  1933? 
A.     That  is  right. 
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Q.  And  you  have  continued  to  use  that  until 
the  present  time,  have  you? 

A.     I  still  have  it  there,  as  an  adjunct,  purely. 

Q.     That  is  the  hot  quartz  lamp?  A.     Yes. 

Q.  Well,  do  you  use  the  cold  quartz  type  of 
lamp  in  your  practice? 

A.  Well,  I  do  and  I  don't.  If  I  have  a  bad  case 
of  ringworm,  as  I  say,  one  treatment  will  usually 
clear  it  up,  whereas  I  can  get  the  same  result 
with  this  hot  quartz  in  about  four  or  five  treat- 
ments. It  takes  longer  usually  with  a  hot  quartz 
to  produce  the  same  effect  as  your  cold  quartz.  Cold 
quartz  is  much  more  efficient. 

The  only  reason  that  I  don't  have  it  in  the  office 
is  mostly  due  to  a  limitation  of  space.  It  is  just 
one  more  darned  thing  to  have  around.  But  I  am 
going  to  get  one,  because  certain  things  are  much 
more  efficientl}^  treated  with  the  cold  rather  than 
with  the  hot  quartz,  and  it  is  a  [493]  matter  of 
saving  time. 

Q.  Is  it  not  true  that  the  hot  quartz  lamp  is 
much  more  expensive  than  the  cold  quartz  lamp? 

A.  I  couldn't  say.  I  am  not — I  couldn't  say  as 
to  that.  I  think  all  quartz  lamps  have  been  re- 
duced in  price. 

Q.     I  mean  relatively  so? 

A.     I  don't  know.    I  couldn't  say. 

Q.  Anyway,  you  spent  $700  for  the  one  you 
have  been  using? 

A.  Yes.  That  has  been  greatly  reduced  since 
that  time. 
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Q.  And  yon  haven't  a  cold  qnartz  lamp  in 
your  office  at  the  present  time? 

A.  No,  I  haven't.  I  usually  send  those  patients 
to  the  hospital,  where  they  have  one.  For  instance, 
the  physiotherapy  department  of  the  Hollywood 
Plospital,  which  is  a  very  up  to  date  place.  I  was 
in  there  with  a  patient  not  so  long  ago,  and  I  made 
the  remark  that  I  wished  I  knew  just  what  the 
difference  between  those  two,  the  hot  and  cold 
quartz  was,  except  for  the  fact  of  saving  time. 

Well,  the  head  of  the  department  said,  "I  am 
sorry,  but  I  can't  tell  you  the  answer  to  that."  He 
said,  ^'We  like  the  hot  quartz  for  some  things,  and 
the  cold  quartz  for  other  things.  Some  of  our  doc- 
tors come  in  and  wdsh  we  had  a  hot  quartz,  and 
we  tell  them  we  only  have  the  cold  quartz,  so  I 
don't  know  what  the  answer  is  on  that." 

Q.  The  price  of  this  Model  H7  is  $130,  is  it 
not?  [494] 

A.     I  believe  so.    Something  like  that. 

Q.  And  that  is  much  less  than  the  price  you 
paid  for  the  one  you  are  using  in  your  office? 

A.     Yes. 

Q.  But  in  spite  of  that,  you  did  not  buy  any 
cold  quartz  lamp  at  all? 

Mr.  Tolin:  That  is  objected  to  as  argumenta- 
tive. 

By  Mr.  Lyon : 

Q.  Well,  this  was  in  spite  of  your  personal  opin- 
ion that  the  cold  quartz  lamp  is  more  efficient? 
Is  that  correct? 
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A.  I  mean  in  certain  things.  I  mean,  it  is  im- 
possible to  have  everything  in  the  office.  I  am  not 
a  physiotherapist,  as  such.  I  use  these  various 
things,  the  ultra-violet,  the  infra-red,  the  red  ray, 
the  diathermy,  the  long  and  short  waves,  in  the 
particular  cases  where  they  seem  to  fit,  but  I  haven't 
seen  fit  to  go  into  this  so-called  cold  quartz,  as 
I  say,  mostly  because  of  the  space  it  takes  up. 
I  can  send  them  to  the  hospital  and  they  can 
get  the  same  result,  or  they  can  l3uy  their  own 
lamp,  for  that  matter. 

Q.  Well,  these  patients  that  you  send  to  the 
hospital  for  treatment  with  the  cold  quartz,  do 
you  have  anything  to  do  with  the  treatment  there  *? 

A.  No,  I  don't,  except  that  I  tell  them  what 
the  situation  is,  and  that  I  want  them  to  have 
such  and  such  a  treatment. 

Q.  That  is,  you  advise  the  hospital  to  that  ef- 
fect, do  you?  [495] 

A.  The  department,  the  physiotherapy  depart- 
ment, which  is  a  part  of  the  hospital. 

Q.  I  see.  Then  you  just  turn  the  patient  over 
to  them  for  their  own  treatment  after  that? 

A.  For  treatment.  They  come  back  to  me,  of 
course. 

Q.  And  you  don't  have  an5i;hing  personally  to 
do   with  the  treatment? 

A.  Other  than  to  make  the  diagnosis  and  tell 
them  what  treatment  I  want  them  to  give. 

Q.     Then  your  testimony  with  reference  to  the 
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effects  produced  by  such  a  treatment  is  not  under 

your  personal  supervision? 

A.     That  is  under  my  personal  supervision. 

Q.  I  mean  the  cold  quartz  lamp  at  the  hos- 
pital. 

A.  I  don't  give  the  technical  application,  but  I 
tell  the  technician  what  I  want  him  to  give,  the 
time  and  so  forth.  Of  course,  they  watch  the  time, 
they  turn  it  on,  and  all  that.  I  am  not  there  to 
give  that,  bu.t  I  tell  them  what  I  want  them  to  do. 

Q.     And  you  never  see  the  treatments  given? 

A.  Oh,  yes,  I  have  seen  some  given.  I  don't 
go  there  for  every  treatment,  no. 

Q.  Then  you  ask  to  have  the  patient  sent  back 
to  you  after  the  treatment? 

A.  Just  to  see — we  always  like  to  see  the  ef- 
fect produced,  [496]  yes. 

Q.  Your  testimony  then  has  been  based  only 
upon  the  effects  you  have  noticed  after  the  treat- 
ment has  been  had  in  the  hospital ;  is  that  correct  ? 

A.  My  testimony  is  based  upon  the  knowledge 
that  I  have,  and  the  work  I  have  done  on  the  hot 
quartz  work,  specifically,  in  my  own  office  and  at 
the  Boston  City  Hospital,  where  I  first  came  in 
contact  with  them,  back  in  1924. 

Q.  Well,  Doctor,  the  hot  quartz  is  not  in  issue 
in  this  case.  We  are  talking  only  about  the  cold 
quartz  type  of  lamp.   Do  you  understand  that? 

A.    Yes,  I  do. 

Q.     And  has  the  testimony  you  have  given  had 
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to  do  with  reference  to  the   effects  given  by  the 

hot  quartz  lamp,  as  well  as  the  cold  quartz? 

A.  No,  my  testimony  is  mostly,  on  the  questions 
you  have  asked  me,  with  reference  to  the  cold 
quartz. 

Q.     You  say  that  you  are  not  a  physiotherapist? 

A.     Not  principally,  no,  sir. 

Q.  You  are  in  general  medical  practice,  as  I 
understand  it?  A.     That  is  correct. 

Q.  Have  you  specialized  in  any  particular  branch 
of  medicine? 

A.  I  am  specializing  in  general  surgery,  yes, 
sir. 

Q.     In   general  surgery?   [497] 
'     A.     That  is  right. 

Q.  Now,  what  experiments  did  you  perform  per- 
sonally with  reference  to  the  cold  quartz  type  of 
lamp,  which  induced  you  to  be  favorably  impressed 
with  it?  A.     Well, 

Q.  I  believe  you  stated  that  about  three  years 
ago  you  performed  some  experiments  or  did  some- 
thing in  connection  with  it? 

A.  No,  I  didn't  say  that.  I  didn't  perform  these 
experiments.  I  went  around  to  the  various  physio- 
therapy departments  of  the  various  hospitals,  and 
read  all  I  could  get  to  read  on  the  subject.  I  didn't 
want  to  recommend  the  use  of  hot  quartz  in  the 
home,  because  it  is  much  more  difficult  to  handle, 
it  takes  a  lot  more  technical  skill  than  does  the 
cold  quartz,  so  I  couldn't  recommend  that;  but  T 
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found  I  could  recommend  the  cold  quaitz  on  the 

basis  of  what  I  had  learned. 

Q.  You  didn't  actually  do  any  experimentation 
of  your  own?  You  simply  made  inquiiies  from 
different  sources,  is  that  if? 

A.  Yes.  That  is  pretty  well  standardized,  the 
use  of  the  lamp. 

Q.  That  is,  you  inquired  of  different  hospitals 
where  it  had  been  used;  is  that  if? 

A.  I  saw  some  of  the  results,  and  so  forth,  talked 
to  various  men  who  are  using  it,  and,  as  I  say,  I 
carried  on  [498]  quite  a  research  with  the  people 
who  had  used  it. 

Q.     Those  were  mostly  physicians,  were  they? 

A.  Doctors  and  physiotherapists  in  these  various 
hospitals. 

Q.  How  many  patients  have  you  personally 
treated  with  a  cold  quartz  lamp? 

Mr.  Tolin:  I  think  the  question  is  indefinite, 
in  that  the  doctor  has  testified  that  he  has  sent  pa- 
tients to  hospitals  for  that  treatment  by  their  phys- 
iotherapy departments,  and  the  question  might  be 
confusing  as  to  those  cases,  whether  they  are  in- 
cluded within  it  or  whether  you  mean  only  those 
where  he  has  personally  applied  the  lamp. 

By  Mr.  Lyon: 

Q.  As  I  understand  it,  you  have  never  per- 
sonally used  the  lamp  at  all? 

A.  Not  the  cold  quartz.  As  I  say,  I  don't  have 
one  in  mv  office. 
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Q.  And  your  testimony  with  reference  to  its 
use  is  based  upon  what  you  have  heard  from  others  ? 

A.  Medical  knowledge,  which  is  from  various 
sources  where  you  can  attack  it. 

Q.  You  spoke  of  the  difference  between  a  smi 
lamp  and  a  therapeutic  lamp.  What,  in  your  opin- 
ion, is  the  beneficial  effect  of  a  sun  lamp,  if  any? 

A.  Well,  I  think  it  has  a  certain  psychological 
effect.  I  went  into  that  some  time  ago.  The  Gen- 
eral Electric  was  [499]  putting  out  such  a  lamp,  and 
I  wanted  to  give  that  to  my  patients,  provided  I 
could  see  that  definitely  it  did  some  good.  Well, 
frankly,  on  the  knowledge  that  I  have  been  able 
to  gather,  I  would  question  its  real  value,  other 
than  in  actual  sunlight. 

Q.  A  sun  lamp  is  designed  to  produce  effects 
comparable  to  that  of  natural  sunlight? 

A.  I  think  so.  They  say  it  does  more  than  that, 
but  I  can't  see  it. 

Q.  Well,  in  your  opinion,  is  natural  sunlight  of 
a^y  effectiveness? 

A.  Yes,  it  is.  Of  course,  the  benefits  of  a  lamp 
is  that  you  have  it  for  12  months  in  the  year,  and 
the  sun,  with  its  intense  rays,  you  have  for  only 
relatively  short  periods  of  the  year. 

Q.  I  believe  j^ou  stated  that  the  sun  lamp  did 
not  contain  any  ultra-violet  rays.  Was  that  your 
statement  ? 

A.  No,  I  didn't  say  that.  I  said  that  it  contained 
relatively  few  by  comparison  with  the  therapeutic 
lamp. 
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Q.  And  the  rays  that  it  does  contain  include  the 
ultra-violet  rays? 

A.     It  contains  all  the  rays  in  the  spectrum. 

Q.  They  are  a  longer  type  of  ray  than  the  ultra- 
violet rays  in  a  therapeutic  lamp,  are  they  not? 

A.  Well,  ultra-violet  light  is  at  one  end  of  the 
spectnmi,  [500]  and  your  infra-red  at  the  other 
end;  one  is  relatively  visi])le,  and  the  others  are 
not  visible.  Your  ultra-violet  aie  not  visible  in  the 
pure  sense  of  the  word  and  are  much  more  penetrat- 
ing rays  than  the  other  parts  of  the  spectnmi.  I 
don't  know  just  what  you  are  trying  to  get  at  there. 

Q.  Well,  speaking  with  reference  to  the  ang- 
stiom  units,  that  is  a  measurement  of  unit,  is  it 
not?  A.     Yes,  sir. 

Q.  With  reference  to  ultra-violet  rays  and  also 
any  other  kind  of  rays? 

A.  The  longer  rays  would  be  found,  T  would 
think,  in  your  pure  lamp,  that  is,  your  therapeutic 
lamp.    Other  than  the  sun,  you  mean? 

Q.     Yes,  that  is  what  I  am  talking  about. 

A.     Yes. 

Q.  You  mean  the  longer  rays  are  found  in  the 
sun  lamp  rather  than  the  therapeutic  lamp;  isn't 
that  correct? 

A.  Well,  your  angstrom  units  are  mucli  greater 
in  your  therapeutic  l?mp.  Now,  what  are  you  ti'v- 
ing  to  get  at?   I  don't  just  get  it. 

Q.  Well,  what  is  your  idea  of  it.  Doctor?  Ts  it 
your  idea  that  the  shorter  ravs,  the  shorter  ult'"a- 
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violet  rays  are  found  in  the  sun  lamp  or  in  the  ther- 
apeutic lamp  ? 

A.  I  would  say  the  longer  rays  were  found  in 
your  therapeutic  lamp.  [501] 

Q.  You  have  never  made  any  study  especially 
of  physiotherapy? 

A.  Well,  I  have  made  studies,  but  that  is  purely 
a  physical  problem.  They  tell  us  what  it  is  capable 
of,  so  many  angstrom  units  per  given  period  of 
time,  and  that  is  all  I  am  interested  in. 

Q.  Isn't  it  a  fact,  that  is,  isn't  it  a  medical  fact 
that  lamps  which  emit  rays  of  2800  angstrom  units 
or  more  are  sun  lamps,  as  distinguished  from  lamps 
emitting  ultra-violet  rays  of  2800  angstrom  units 
or  less? 

A.  Well,  your  sun  lamps  would  be  the  lower 
figure  of  your  angstrom  unit  output,  or  whatever 
3^ou  want  to  put  it,  and  the  other  lamps  contain 
more. 

The  Witness:  And  that  is  a  matter  of  physics. 
I  mean,  that  is  not  so  much  medicine. 

By  Mr.  Lyon: 

Q.     And  that  is  not  your  specialty? 

A.     I  am  not  a  physicist  personally,  no.   [502] 

Q.  What  would  you  say  would  be  the  benefits  to 
the  skin  of  rays  of  2540  angstrom  units?  What 
beneficial  effects  would  there  be  on  the  skin? 

A.  Well,  it  would  probably  give  a  reddening  of 
the  skin,  a  blush. 

Q.     Is  that  a  beneficial  effect? 
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A.  Yes,  I  think  so.  You  get  a  certain  tonic  ef- 
fect. Yon  bring  the  capillaries  to  a  greater  capac- 
ity; that  is,  they  are  dilated.  The  blood  is  brought 
to  the  surface,  and  such  as  ordinary  sunlight  would 
give  you  the  same  effect, 

Q.  That  \70uld  be  the  same  effect  as  from  ordi- 
nary sunlight? 

A.  I  mean,  that  would  be  the  same  effect  as 
from  ordinar}^  sunlight. 

Q.     That  would  be  known  as  erythema,  Doctor? 

A.    Yes. 

Q.  What  other  beneficial  effects  would  there  be 
in  rays  of  that  leiigth  ? 

A.  Well,  it  would  tend  to  raise  the  temperature 
of  the  body,  which  would  produce  a  leukocytosis, 
an  increase  of  the  white  cells,  particularly  the  poly- 
mophonucleic  leukocyte  cell. 

Q.     What  other  beneficial  effects  would  there  be  ? 

A.  That  is  about  all.  The  matter  of  heat,  as  I 
said,  raises  your  temperature.     That  is  about  all. 

Q.  There  would  be  no  benefit,  then,  so  far  as 
the  vitamin  D  activation  would  be  concerned  ?  [503] 

Q.  There  would  be  some,  but  that  wouldn't  be 
the  biggest  factor.  You  would  only  have  the  bene- 
ficial effect,  so  far  as  vitamin  D  is  concerned,  that 
sunlight,  that  is,  the  amount  of  sunlight  or  the  spec- 
trum would  give  you,  so  far  as  the  ultra-violet  end 
of  the  spectrum  is  concerned ;  and,  of  course,  sun- 
light is  made  up  of  all  of  those  various  bars  of  light. 

Q.     We   are   talking   of  rays   of  2540   angstroin 
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units.     Is  that  the  spectral  range  of  the  cold  quartz 

lamp,  do  you  know? 

A.  I  believe  that  the  cold  quartz  lamp  is  on  the 
upper  end  of  that,  extends  beyond  2500,  that  is, 
2500  is  relatively  fewer. 

Q.     2500  angstrom  units  is  relatively  what? 

A.  I  mean,  that  is  a  small  amount  of  angstrom 
units  for  the  maximum. 

Q.  In  your  opinion,  the  cold  quartz  lamp  would 
not  have  angstrom  units  of  that  spectral  range; 
is  that  correct? 

A.     Well,  it  would  to  a  lesser  degree,  yes. 

Q.  What  would  your  idea  of  the  spectral  range 
of  the  cold  quartz  lamp  be?  What  would  be  the 
length  of  the  ultra-violet  rays  emitted  by  such  a 
lamp  ? 

A.  Well,  you  would  have  a  much  greater  range 
in  your  therapeutic  lamp. 

Q.     And  what  would  that  range  be? 

Mr.  Tolin:  That  is  objected  to  on  the  ground 
that  [504]  this  witness  has  not  been  examined  on 
direct  examination  upon  the  physical  aspects  of 
this  light,  but  only  upon  its  use  in  therapeutics. 

Mr.  Lyon:  Well,  I  think  it  is  evident  that  he 
is  not  an  expert  along  that  line,  so  I  will  refrain 
from  any  further  questions  to  that  effect. 

Q.  Coming  to  those  specific  diseases  that  you 
talked  about,  Doctor,  I  believe  you  stated  that  the 
cold  quartz  lamp  would  have  a  beneficial  effect, 
would  be  of  beneficial  aid  in  the  treatment  of  bron- 
chitis.    Now,  what  would  that  beneficial  aid  be? 
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A.  Well,  you  increase  the  resistance  of  the  in- 
dividual by  stimulating  the  production  of  vitamin 
D,  through  bringing  the  blood  to  the  surface  of 
the  body.  That  production  of  vitamin  D  is  mucli 
greater  in  ultra-violet  therapy  as  against  what  you 
would  expect  in  some  of  the  other  forms,  such  as 
sunlight. 

Q.     What  is  bronchitis.  Doctor? 

A.     An  inllannnation  of  the  bronchial  tubes. 

Q.  What  is  the  treatment  that  you  ordinarily  use 
for  that  particular  disease? 

A.  Well,  it  is  mostly  a  combination  of  treat- 
ments. 

Q.  And  the  use  of  a  cold  quartz  lamp  would  be 
simply  an  aid  in  such  a  treatment;  is  that  cor- 
rect? [505]  A.     Just   as   an   adjunct. 

Q.  Would  it  by  itself  be  of  any  assistaiK^e  in 
the  treatment  of  such  a  disease,  without  anylhing 
else  in  addition  to  it?     Per  se,  I  mean? 

A.     You  mean  the  lamp  by  itself? 

Q.     Yes,  the  ultra-violet  lamp. 

A.     Cure  the  disease? 

Q.     Yes. 

A.  I  don't  know.  I  probably  wouldn't  try  it 
just  by  itself. 

Q.  Upon  what  did  you  base  your  opinion  thnt 
it  would  be  a  beneficial  aid  in  the  treatment  of 
bronchitis?  Wliat  experience  have  you  had  in  the 
treatment  of  bronchitis  with  the  use  of  such  a  lamp  ? 

A.     Well,  in  the  chronic  cases  you  are  glad  to 
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use   anything,    and  that   is   the    ones  that   I   turn 

over  to  the  physiotherapy  department  for  help. 

Q.  That  is,  you  haven't  treated  any  of  these 
bronchitis  cases  yourself? 

A.  That  is,  not  myself  with  cold  quartz,  no, 
sir.  I  have  sent  them  to  the  hospital  to  be  treated, 
and  often  you  send  such  a  patient  with  bronchitis 
to  the  hospital  to  stay  for  a  few  days,  and  he  gets 
a  quartz  treiitment  purely  as  an  adjunct. 

Q.  And  he  gets  a  lot  of  other  different  treat- 
ments, in  addition  to  the  cold  quartz,  would  you 
say,  in  the  hospitaH  [506] 

A.     Well,  you  use  various  drugs,  naturally. 

Q.     That  is  what  I  mean.  A.     And  rest. 

Q.  There  are  several  other  things  that  are  being 
done  at  the  same  time  ? 

A.     This  is  just  an  adjunct,  that  is  all. 

Q.  In  your  opinion,  you  could  not  separate  the 
value  of  one  from  the  value  of  the  other? 

A.  I  say  that  you  muster  all  the  help  you  can 
get,  no  matter  where  you  have  to  look  for  it. 

Q.  And  there  would  be  no  way  of  telling  just 
what  part  the  ultra-violet  ray  would  play  in  such 
a  condition? 

A.     Well,  it  seems  to  have  a  very  beneficial  effect. 

Q.  I  mean  by  that.  Doctor,  have  you  performed 
any  experiments  or  had  any  experience  in  the  treat- 
ment with  and  also  without  the  use  of  such  rays, 
in  the  treatment  of  bronchitis  ? 

A.  Well,  some  cases  of  bronchitis  clear  up  very 
rapidly  without  much  difficulty,  whereas  others  are 
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very  persistent,  more  chronic,  harder  to  eliminate. 
Those  are  the  cases  where  you  bring  into  play  any- 
thing that  you  have  ever  heard  of  as  being  helpful. 

Q.  Hoping  that  one  of  them  might  help;  is  that 
right  ?  A.     Yes. 

Q.  But  there  would  not  be  any  way  to  tell  which 
one  did  the  work  in  case  there  was  a  cure"?  [507] 

A.  It  would  be  difficult  to  estimate  just  which  did 
which,  but  we  do  know  it  is  beneficial.  T  have  seen 
it  too  many  times. 

Q.  What  I  am  trying  to  find  out  is  upon  what 
you  base  your  opinion  that  it  has  been  beneficial. 
Have  you  seen  any  cases  that  have  been  cured  ? 

A.     Have  seen  good  results. 

Q.  (Continuing)  Or  where  you  attribute^  the 
results  to  the  lamp? 

A.  With  a  persistent  case  of  chronic  bronchitis, 
which  would  not  clear  up  with  ordinary  means, 
using  a  quartz  lamp  is  certainly  a  helj)  to  shorten 
the  condition.  It  shortens  the  disease.  Just  how, 
I  don't  know.     It  just  does. 

Q.  And  you  say  you  have  had  cases  like  that 
in  your  own  experience?  A.     Yes. 

Q.  Upon  what  do  you  base  your  opinion  that 
the  use  of  cold  quartz  light  would  aid  in  conva- 
lescence ? 

A.  Well,  there,  again,  seeing  is  believing,  seeing 
is  the  best  judge.  It  does  tend  to  raise  your  resis- 
tant factors  in  the  body,  and  I  believe  it  heli)s  to 
create  an  appetite  which  might  be  lost  in  the  ill- 
ness.    In  surgical  cases,  in  fracture  cases  and  things 
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like  that,  I  know  that  it  is  a  gi'eat  help.  I  have 
seen  that  with  the  results  that  we  have  obtained. 
As  I  say,  seeing  is  believing,  and  seeing  [508]  is 
the  best  judge.  If  you  did  not  get  your  results, 
you  would  not  use  it. 

Q.  How  did  you  know.  Doctor,  that  the  ultra- 
violet lamp  caused  those  results? 

A.  Well,  again  the  way  you  use  anything  is 
to  go  around  and  see  what  other  people  are  doinj^. 
the  results  they  obtain,  what  they  tell  you,  what 
you  can  read,  then  you  use  it  yourself  and  you  are 
convinced  with  the  results  that  you  obtain. 

Q.  You  say  that  you  haven't  used  this  yourse]"^ 
in  your  own  practice? 

A.  Not  in  my  office,  no,  sir.  It  has  been  at  the 
hospital  and  through  these  lamps  that  we  have  put 
out  to  the  patients,  where  they  couldn't  afford  the 
hospitalization  or  where  it  did  not  seem  advisable. 

Q.  In  all  these  cases  that  you  have  spoken  about, 
the  cold  quartz  lamp  was  used  simply  as  an  ad- 
junct in  the  treatment;  is  that  correct? 

A.  Well,  in  certain  cases  specific  treatments — 
your  ringworm  responds  very  rapidly.  Usually  one 
treatment  will  eliminate  it.  That  is  fairly  common 
out  here  with  dogs  and  cats  around.  I  usually  don't 
bother  with  it  at  the  office.  I  just  send  them  to  the 
hospital  and  one  shot  is  enough. 

Q.  That  is,  the  ringworm  cases  that  you  have  had 
you  have  [509]  not  treated  yourself,  but  have  sent 
to  the  hospital? 
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A.  I  am  not  doing  it  now,  since  I  have  seen  the 
effects  with  cold  quartz. 

Q.     What  are  you  doing  now? 

A.  Sending  them  to  the  hospital.  As  I  say, 
they  clear  up  with  one  exposure,  as  a  rule. 

Q.  That  is,  you  send  them  to  the  hospital  with 
instructions  to  have  the  cold  quartz  used  on  them? 

A.     That  is  right. 

Q.  Now,  as  I  understand  it,  you  haven't  per- 
sonally performed  any  of  these  experiments  or  done 
this  work  yourself.  This  has  all  been  in  the  Ikxs- 
pitals?  A.     With  reference  to  what?  [510] 

Q.  Well,  all  of  the  other  diseases  you  speak 
about,  athlete's  foot,  acne,  eczema,  psoriasis. 

A.  Well,  I  have  had  several  patients  that  have 
this  lamp  at  home,  and  athlete's  foot  practically 
everybody  has,  and  I  find  they  have  used  that  with 
benefit.  I  don't  even  attempt  to  have  those  ];;\- 
tients  come  to  my  office,  that  is,  except  for  the  one 
time  to  make  the  diagnosis.  It  is  relatively  a 
chronic  disease  and  rather  persistent,  and  your  cold 
quartz  does  help  that.  The  hot  quartz  T  have 
found  absolutely  to  be  worthless,  so  far  as  that  is 
concerned.  I  mean,  it  takes  too  long  to  eliminate 
it. 

In  passing,  I  might  say  that  I  had  a  star  from 
the  University  of  Pennsylvania  football  team,  who 
had  a  large  area  of  a  skin  condition  on  liis  tibia, 
which  I  diagnosed  as  athlete's  foot.  It  had  been 
spreading  and  he  had  had  it  for  a  number  of 
months.     I  thought  cold  quartz  would  do  it  some 
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good,   so   I   sent  him   to   the  hospital  and   in   two 
treatments  the  darned  thing  was  completely  elimi- 
nated. 

Q.     What  kind  of  treatments'? 

A.     With  cold  quartz. 

Q.     AVas  there  anything  else  used  at  that  time? 

A.  I  didn't  use  anything  else.  He  had  used 
everything  under  the  heaven,  countless  things,  with 
no  effect. 

Q.  Isn't  it  a  fact  that  other  things  are  usually 
used  in  addition  to  ultra-violet  rays  in  such  a  con- 
dition? [511] 

A.  I  don't  see  any  point  in  using  them.  I  mean, 
you  just  use  irritating  substances,  and  your  cold 
quartz  lamp  will  do  that  very  thing  and  do  it  much 
more  effectively. 

Q.  Now,  in  your  opinion,  do  the  ultra-violet  rays 
of  a  cold  quartz  lamp  penetrate  beneath  the  surface 
of  the  skin?  A.     I  don't  think  they  do. 

Q.  You  think  they  would  be  just  on  the  sur- 
face? 

A.  Through  the  layers  of  the  skin  they  will  go, 
but  they  won't  go  beyond  that. 

Q.  Well,  do  you  mean  by  that  all  of  the  layers 
of  the  skin,  or  just  the  superficial  layers? 

A.     Well,  down  to  the  so-called  sub-strata  layer. 

Q.  Most  of  the  other  diseases  and  conditions  we 
have  been  talking  about,  such  as  acne,  eczema,  psori- 
asis, and  so  forth,  are  mostly  conditions  affecting 
the  skin,  are  they  not,  below  the  superficial  layers  ? 

A.     I  wouldn't  say  so. 
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Q.  Would  you  say  they  were  diseases  affecting 
the  superficial  layers  of  the  skin  ? 

A.  The  affect  the  skin.  The  skin  is  found  in 
many  layers,  depending  upon  which  classification 
or  which  anatomist  you  want  to  follow.  You  di- 
vide it  up  into  these  various  layers.  The  skin 
diseases,  of  course,  are  those  diseases  which  are 
relegated  to  the  skin,  and  in  speaking  of  skin  prob- 
lems such  as  acne,  why,  it  is  usually  the  outer  layers 
[512]  of  the  skin.  That  may  extend  down  or  does 
extend  down  to  the  follicle  cells,  which  are  pres- 
ent in  really  the  outer  two-thirds,  dividing  u])  those 
layers  into  three  groups,  three  parts. 

Q.  Isn't  it  a  fact  that  most  of  those  diseases 
that  you  have  mentioned  affect  the  underlying  lay- 
ers of  the  skin,  that  is,  below  the  surface? 

A.  AVell,  some  of  the  so-called  deeper  layers.  As 
I  say,  all  of  those  diseases  which  we  have  mentioned 
affect  one  or  more  layers  of  the  skin.  They  may 
affect  the  superficial  half  of  all  layers.  That  is  a 
microscopic  analysis  purely  that  we  are  mentioning 
now. 

Q.     You  are  not  a  determatologist,  Doctor? 

A.     No,  sir. 

Q.  You  have  never  made  any  particular  study 
of  skin  diseases,  have  you.  Doctor? 

A.  I  thought  I  was  a  good  dermatologist  at  on(» 
time.     That  was  when  I  was  a  student. 

Q.  But  you  have  never  done  any  special  work 
along  that  line? 

A.     No,  no  special  work,  no,  sir. 
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Q.  Most  of  your  skin  cases  you  send  to  be 
treated  by  dermatologists,  do  you? 

A.     That  is  right. 

Q.  And  you  have  never  per  se  treated  any  of 
the  conditions  [513]  that  you  have  mentioned  in 
your  testimony"? 

A.  That  is  not  right,  no,  sir.  I  have  treated 
them.  The  only  case  that  you  have  mentioned  or 
that  somebody  mentioned,  I  guess  it  was  in  the 
first  part  of  the  discussion,  was  this  lupus  erythe- 
matosis,  which  is  a  rare  thing,  and  I  have  seen  two 
cases  in  my  lifetime.  If  I  had  that  come  in,  I 
would  send  it  to  the  best  skin  man  or  several  skin 
men  that  I  could  think  of.  But  the  other  things  you 
have  mentioned  are  relatively  common  diseases  and 
any  doctor  comes  in  contact  with  them. 

Q.     Have  you  treated  them  personally  yourself? 

A.     Yes,  sir. 

Q.     But  not  with  the  cold  quartz  lamp  ? 

A.     Not  the  cold  quartz  lamp. 

Q.  What  treatment  did  you  give  for  those  par- 
ticular diseases? 

A.  Well,  treatment  changes  from  time  to  time, 
and  as  I  say,  whereas  I  used  to  treat  some  of  these 
things  myself,  now  I  send  them  directly  to  the  hos- 
pital for  the  physiotherapist  to  handle  with  his  in- 
struments, so  to  speak.  If  it  is  in  a  case  which 
is  going  to  be  of  long  standing  and  the  patient  for 
one  or  more  reasons  could  profit  by  using  some 
sort  of  a  lamp,  then  I  have  recommended  this  lamp 
that  we  are  talking  about  in  the  home. 


Federal  Trade  Commission  389 

(Testimony  of  Dr.  Floyd  Roswell  Parks.) 

Q.  What  medical  associations  do  you  belong  to, 
Doctor?  [514] 

A.  The  Los  Angeles  County,  the  State  oP  Cali- 
fornia, the  American  Medical,  and  the  various  sur- 
gical groups,  both  the  Los  Angeles  Surgical  group 
and  the  American  College  of  Surgeons. 

Q.  Are  you  familiar  with  the  Council  of  Phy- 
siotherapy of  the  American  Medical  Association  ? 

A.  Yes.  I  see  their  writings  in  the  American 
Medical  Association  Journal  that  comes  out  every 
week. 

Q.  Are  you  familiar  with  the  distinction  which 
is  made  by  that  Council  between  therapeutic  lamps 
and  sun  lamps? 

A.     Well,  yes,  I  think  I  am,  in  a  general  way! 

Q.     What  is  that  distinction  ? 

A.  Well,  the  sun  lamp  does  not  filter  out  or 
produce  the  ultra-violet  rays  exclusively  or  almost 
exclusively,  whereas  the  ultra-violet  therapeutic 
lamp  tends  to  do  just  that  thing.  [515] 

Redirect  Examination 
ByMr.  Tolin: 

Q.  How  long  have  you  had  your  hot  quartz 
lamp?  A.     Since  1933. 

Q.  At  that  time  was  the  cold  quartz  well  known 
in  the  market? 

A.  No,  sir.  It  was  just  barely  coming  in.  Wo 
didn't  know  [519]  much  about  it  at  that  time.  [520] 

Mr.  Tolin:  The  respondent  has  now  closed  its 
case,  but  at  the  time  the  first  witness  for  the  Com- 
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mission  was  on  the  stand,  Mr.  Warren,  the  cross 
examination  was  deferred.  I  would  like  to  con- 
clude that  cross  examination  of  that  witness  now. 


THOMAS  S.  WARREN 

was  thereupon  recalled  as  a  witness  on  behalf  of 
the  Commission,  and  having  been  previously  duly 
sworn,  testified  as  follows: 

Cross  Examination 
By  Mr.  Tolin: 

Q.  Mr.  Warren,  you  testified  on  direct  examina- 
tion that  you  held  most  of  the  stock  of  the  respond- 
ent corporation.     Is  that  correct  *? 

A.     That  is  true.  [521] 

Q.  Does  the  corporation  have  a  board  of  direc- 
tors? 

A.  Yes.  The  board  of  directors  meet,  well,  it 
depends  upon  the  conditions,  but  I  would  say  on 
the  average  of  three  times  a  year. 

Q.  Is  the  active  management  of  the  corporation 
directed  by  that  board  of  directors  ? 

A.  Not  the  active  management,  no;  but  the  gen- 
eral policies  are  discussed  and  suggestions  are  made, 
and  I  attempt  to  follow  the  policies  and  program  as 
we  work  out  at  the  meeting. 

Q.  Are  those  directors  persons  who  are  finan- 
cially interested  in  the  company*? 

A.     All  but  one. 

Q.     How  many  do  you  have  on  the  board? 
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A.     Five. 

Q.     Are  you  a  board  member  yourself? 

A.     Yes. 

Q.  You  have  heard  of  corporations  that  are  one- 
man  corporations,  in  which  one  man  simply  incor- 
porates his  business.  This  is  not  that  kind  of  a 
corporation,  is  it?  A.     No. 

Q.  When  did  you  first  work  with  ultra-violet 
light? 

A.  I  first  started  working  with  ultra-violet  light 
in  1929. 

Q.     Where  was  that? 

A.  That  was  with  the  Metlox  Corporation,  and 
it  was  at  [522]  their  factory  at  that  time  on  North 
LaBrea  Avenue  in  Los  Angeles. 

Q.  Prior  to  that  time  did  your  study  ultra- 
violet light? 

A.  No,  no  real  study  of  it  prior  to  that  time. 
Since  that  time — well,  at  that  time  I  was  placed 
in  charge  of  a  department  which  they  expected 
to  make  an  important  part  of  the  company,  and 
I  was  to  develop  the  ultra-violet  lamp  department, 
and  that  I  proceeded  to  do. 

Q.  Had  you  had  any  training  in  college  before, 
that  ? 

A.  I  had  a  thorough  course  in  physics  in  col- 
lege, which  included  light,  and  when  I  took  over 
the  building  up  of  this  department  I  went  to  Cal. 
Tech.,  with  the  lamps  which  we  made  in  our  labo- 
ratory, and  I  had  them  analyzed  by  Dr.  Neher,  who 
is  Dr.  Millikan's  first  assistant,  and  also  Dr.  Beeler. 
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We  checked  the  wave  lengths,  made  photographs 
of  the  wave  lengths,  checked  the  intensity  of  the 
light  at  various  wave  lengths. 

Q.  You  have  mentioned  "Cal.  Tech."  Do  you 
mean  the  California  Institute  of  Technology? 

A.     Yes. 

Q.  So  whenever  we  have  occasion  to  say  the 
California  Institute  of  Technology  in  the  evidence 
here  we  will  simply  say  "Cal.  Tech.,"  as  a  matter 
of  using  a  convenient  abbreviation.  A.     Right. 

[523] 

Q.  You  say  that  you  took  some  tube  to  certain 
professors  at  Cal.  Tech.  Was  that  the  tube  that  is 
used  in  your  product,  the  Life  Lite? 

A.  That  is  a  tube  identically  the  same.  It  was  a 
cold  quartz  type  of  tube  lamp.  We  not  only  took 
it  to  Cal.  Tech.,  but  we  took  it  to  certain  labora- 
tories in  Los  Angeles,  where  we  had  bactericidal 
tests  made  with  it,  and  we  had  at  that  time  about 
six  or  eight  doctors  using  the  lamp  in  their  practice, 
to  determine  the  results  from  the  use  of  it,  so  that 
we  would  have  first  hand  information,  which  we 
could  compile  into  the  literature  which  we  were 
going  to  compile  and  which  we  later  did  compile. 

Q.     When  you  say  ''we",  whom  do  you  mean? 

A.     I  mean  the  company. 

Q.     The  Metlox  Corporation? 

A.     The  Metlox  Corporation. 

Q.     By  whom  you  were  then  employed? 

A.     That  is  right. 

Q.     And  by  the  tube,  you  mean  the  tube  that  was 


Federal  Trade  Commission  393 

(Testimony  of  Thomas  S.  Warren.) 
used  by  the  Metlox  Corporation  in  their  ultra-vio- 
let light?  A.     Yes. 

Q.  How  long  were  you  with  the  Metlox  Corpor  i- 
tion  in  that  ultra-violet  work? 

A.     I  was  with  them  until  July  of  1932. 

Q.  "Where  did  you  go  from  there,  so  far  as  em- 
l^loyment  is  [524]  concerned? 

,   A.     I   started  the   Ultra- Violet   Home   Products 
Company,  which  was  at  that  time  my  own  business. 

Q.  That  was  the  predecessor  in  interest  of  the 
respondent  corporation?  A.     That  is  right. 

Q.  Did  you  at  that  time  start  to  manufacture 
and  sell  to  the  public  a  light  that  is  identical 
to  your  present  Life  Lite,  in  so  far  as  the  tube 
in  it  is  concerned? 

A.  Yes.  Tlie  tube  at  that  time  was  a  little  dif-- 
ferent  in  shape,  used  a  little  different  current  than 
what  was  commonly  called  the  cold  quartz  lamp, 
and  at  that  time  everything  was  new  and  we  were 
developing,  and  the  tube  that  we  used  in  the  lit- 
tle Model  A  Life  Lite  lamp  was  only  about  six 
inches  long  and  used  100  milliamps  instead  of  the 
usual  25  or  30,  which  is  customary  in  a  cold  quartz 
lamp  or  was  at  that  time,  so  to  be  absolutely  cer- 
tain that  there  were  no  wave  lengths  being  formed 
different  than  what  we  had  been  accustomed  to  in 
the  standard  cold  quartz  lamp,  I  took  the  Model  A 
hand  lamp  to  Dr.  Leighton. 

Q.     Do  you  mean  your  ultra-violet  Life  Lite? 

A.     I  mean  the  Life  Lite  Model   A  hand  lamp. 
Q.     Yes. 
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A.  I  took  it  to  Pomona  College  where  Dr.  Wes- 
ley Leighton  was  in  the  chemical  department  there, 
and  he  had  been  doing  [525]  a  good  deal  of  research 
work  with  ultra-violet  radiation,  and  I  worked 
with  him  taking  the  measurements  and  the  readings 
of  the  ultra-violet  output  of  the  Life  Lite  Model 
A  lamp.  These  I  have  a  very  complete  record  of, 
and  they  have  checked  exactly  with  the  standard 
output  of  the  cold  quartz  type  lamp. 

Q.  The  Dr.  Leighton  to  whom  you  have  just 
referred  is  not  the  Dr.  Leighton  who  testified  in 
this  hearing?  A.     No,  a  brother. 

Q.  What  was  his  connection  with  Pomona  Col- 
lege at  that  time? 

A.     He  was  professor  of  physical  chemistry. 

Q.  I  refer  now  to  Commission's  Exhibit  41- A, 
which  is  a  letter  on  the  letterhead  of  Ultra-Violet 
Products,  Inc.,  addressed  to  Mr.  P.  B.  Morehouse, 
Director  of  the  Federal  Trade  Commission,  Wash- 
ington, D.  C,  in  which  you  give  the  electrical  out- 
put and  input  by  lamp  of  various  models  of  the 
lamp.  Where  did  you  get  the  information  that  is 
contained  in  that  letter,  which  I  now  show  you 
to  refresh  your  memory? 

(Handing  document  to  witness.) 

A.  That  information  was  secured  from  my  elec- 
trical engineer,  and  also  from  tests  in  our  own 
shop  with  a  wattmeter. 

Q.  Did  you  obtain  any  of  that  information  in 
your  work  with  Dr.  Leighton  at  Pomona  College? 
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A.  Some  of  it  is  based  npon  results  of  work 
there,  but  not  [526]  specifically  regarding  these 
tests. 

Q.  I  show  you  a  paper,  which  I  will  ask  the 
reporter  to  mark  as  the  respondent's  exhibit  next 
in  order,  and  ask  you  to  look  at  it  and  tell  me  if 
you  know  what  it  is. 

(The  document  referred  to  was  marked  ''Re- 
spondent's Exhibit  No.  7"  for  identification.) 

A.  This  is  the  original  chart  showing  the  read- 
ings of  the  intensity  of  the  various  wave  lengths  of 
the  Life  Lite  Model  A  lamp,  made  by  myself  and 
Dr.  Wesley  Leighton. 

Mr.  Tolin :  I  offer  it  in  evidence  as  the  respond- 
ent's  next  exhibit.  [527] 

(The  document  heretofore  marked  "Respond- 
ent's Exhibit  7"  for  identification,  was  received 
in  evidence.) 

By  Mr.  Tolin: 

Q.  Now,  just  what  work  did  Dr.  Leighton  do 
on  the  Life  Lite  [528]  tube  that  you  are  using  at 
the  present  time? 

Mr.  Lyon:  That  is  objected  to  as  calling  for 
hearsay  testimony. 

Trial  Examiner  Reardon:  What  was  that  ques- 
tion? 

(The  question  was  read.) 

Trial  Examiner  Reardon:  You  may  testify  to 
what  you  actually  saw  him  do  when  you  were  pres- 
ent, and  not  anything  else. 
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The  Witness:  He  and  I  worked  together.  We 
took  the  standard  tube  of  the  Model  A  Life  Lite 
lamp,  using  a  standard  transformer  that  put  about 
100  milliamps  current  through  the  tube,  and  we 
measured  the  ultra-violet  output. 

Trial  Examiner  Reardon :  That  is  what  you  saw 
the  doctor  do? 

The  Witness :  I  worked  with  him.  We  did  it  to- 
gether. 

Trial  Examiner  Reardon :     I  see.  All  right. 

The  Witness:  I  fastened  the  tube  in  the  sec- 
tion and  we  got  it  close  to  the  microgalvonometer 
slip,  and  he  adjusted  the  slip  to  get  the  more  accu- 
rate readings.  He  did  that  because  he  was  more 
familiar  with  it  than  I  was,  and  I  helped  him 
take  the  readings  from  the  galvonometer. 

By  Mr.  Tolin: 

Q.  What  work  did  Dr.  Neher  do  in  your  pres- 
ence, with  respect  to  the  tube  you  are  now  using 
in  the  Life  Lite? 

A.  Dr.  Neher  did  exactly  the  same  work  in  the 
same  way  [529]  at  Cal.  Tech.  here  previously,  by 
using  the  standard  small  board,  eight  to  nine  milli- 
meter quartz  tubes,  which  had  a  current  passage 
of  about  25  to  30  milliamps,  and  the  reason  I  made 
the  later  test  was  to  find  out  if  the  higher  current 
raised  the  wave  length  or  altered  in  any  way  the 
ultra-violet  output  from  the  cold  quartz  type  lamp. 

Q.  Referring  to  Commission's  Exhibit  No.  2,  this 
red  caution  card,  where  did  you  get  the  material 
that  you  used  in  composing  this  card? 
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A.  I  got  that  material  from  a  Burdick  quartz 
lamp,  and  I  have  been  told  that  that  was 

Mr.  Lj^on:  Just  a  minute.  I  object  to  what  he 
was  told. 

Trial  Examiner  Reardon:  Yes.  You  can't  saj^ 
what  you  were  told. 

The  Witness:     All  right.   That  is  where  I  got  it. 

By  Mr.  Tolin: 

Q.  You  have  identified  and  there  has  been  intro- 
duced in  evidence  here  several  instruction  cards 
with  respect  to  the  Life  Lite.  Referring  to  Commis- 
sion's Exhibit  7,  Commission's  Exhibit  6,  Commis- 
sion's Exhibit  1,  Commission's  Exhibit  5,  Commis- 
sion's Exhibit  3,  and  Commission's  Exhibit  4,  where 
did  you  obtain  the  information  that  is  set  forth  on 
these  exhibits'? 

A.  I  obtained  that  information  from  my  contact 
with  the  [530]  physical  therapists  in  several  dif- 
ferent hospitals  in  Los  Angeles,  and  from  a  very 
broad,  I  think,  reading  of  the  subject  of  ultra-vio- 
let light.  [531] 

Q.  Have  you  read  the  available  literature  regu- 
larly during  the  years  you  have  been  working  with 
ultra-violet  light 

A.     Yes,  I  have,  very  consistently. 

Q.  Can  you  tell  us  whose  works  you  have  read 
respecting  [540]  ultra-violet  light? 

A.  Yes.  I  have  read  the  books  by  Russell  and 
Russell.  I  have  read  the  books  by  Dr.  Rosewarne, 
Dr.  Humphreys.     I  have  read   the  book  on  ultra- 
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violet  light  by  Dr.  Plank.  I  have  read  the  book 
on  ultra-violet  light  by  Ellison  and  Wells.  I  have 
read  the  compilation  of  the  reports  on  ultra-violet 
light  by  Dugan.  I  have  read  the  book  on  ultra- 
Tiolet  light  and  vitamin  D  by  Blunt  and  Cowan. 

I  have  read  the  parts  of  the  book  relating  to  ultra- 
violet light  by  Dr.  Kovacs  and  Dr.  Krusen,  and 
there  are  two  or  three  others  I  don't  recall  right 
now  on  physical  therapy  and  skin  diseases. 

Q.  Have  you  read  any  of  the  writings  of  Dr. 
Hibbins  on  that  subject? 

A.     I  have  read  a  great  many  articles  in  maga- 
zines, including  the  one  by  Dr.  Hibbins. 
Q.     Which  magazines  do  you  refer  to? 
A.     I  refer  to  medical  magazines  primarily.    Oc- 
casionally, a  scientific  magazine  contains  good  in- 
formation on  the  use  of  ultra-violet  light. 

Q.  Well,  '^ medical  magazines"  is  a  broad  sub- 
ject. 

A.  Specifically,  I  refer  to  the  Archives  of  Phys- 
ical Therapy,  X-ray,  Radium,  and  the  Journal  of 
the  American  Medical  Association. 

Q.     Have  you  drawn  upon  material  which  you 
have  found  there  [541]  as  the  source  material  upon 
which  to  base  your  literature? 
A.     I  certainly  have. 

Q.  Now,  how  long  is  it  that  you  have  been  vend- 
ing Life  Lites? 

A.  The  Life  Lite  lamps  were  first  put  on  the 
market  in  November,  1932.  [542] 
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was  thereupon  called  as  a  witness  for  the  respond- 
ent, having  been  previously  duly  sworn,  testified  as 
follows : 

Direct  Examination  [545] 
By  Mr.  Tolin: 

Q.  Do  you  rent  these  lights  or  are  tliey  all  sold 
outright  to  the  user? 

A.  We  rent  prol)ab]y  90  to  95  per  cent  of  the 
lamps  before  they  are  sold. 

Q.  You  mean  by  that,  that  you  sell  second  hand 
lamps  or  what  is  the  custom  with  respect  to  rental  ? 

A.  We  rent  the  lamps,  and  allow  the  rental  to 
apply  towards  the  purchase  price,  and  our  experi- 
ence is  that  between  40  and  50  per  cent  of  the  lamps 
that  are  rented,  or  probably  about  half  go  into  sales. 
The  other  lamps  come  back  and  we  either  re-rent 
them  for  a  period  of  time  or  they  may  later  be  sold 
as  a  used  lamp. 

Q.  You  mean  that  about  45  per  cent  of  the  lamps 
that  are  rented  are  purchased  by  those  original 
renters'?  A.     That  is  right. 

Q.  Do  you  believe  that  the  price  of  the  lamp 
has  any  qualifying  effect  upon  the  type  of  user  or 
the  market  to  which  your  article  is  directed  ? 

A.     A  very  definite  one. 

Mr.  Lyon:  Just  a  minute.  That  is  objected  to  as 
calling  for  an  opinion  and  conclusion  of  the  wit- 
ness, a  mattei'  [546]  on  which  he  is  not  qualified  to 
speak  as  a  witness. 

Trial  Examiner  Reardon:  I  sustain  the  objec- 
tion. [547] 
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Q.  What  are  the  prices  at  which  your  lamps 
have  been  sold  during  the  year  1940? 

Trial  Examiner  Reardon:  You  are  talking  about 
this  type  of  lamp  ? 

Mr.  Lyon:     That  is  objected  to  as  immaterial. 

Trial  Examiner  Reardon:  Objection  overruled. 
Specify  the  lamp  and  give  the  prices. 

The  Witness :  The  prices  of  the  lamps  are :  They 
are  sold  at,  begin  at  $49.50  for  the  Budget  Model, 
$60.00  for  the  Model  A  Life  Lite,  $75.00  for  the 
Deluxe  Model. 

ByMr.  Tolin: 

Q.     Deluxe  model  what  ? 

A.  Life  Lite.  (Continuing)  $84.00  for  the  Uni- 
versal model  Life  Lite;  $130.00  for  the  Model  H7 
Life  Lite. 

Q.     Are  those  prices  still  in  effect? 

A.     The  prices  are  current  today.  [550] 

(Whereupon  at  3:40  o'clock  P.M.,  June  11, 
1941,  the  hearing  was  adjourned  sine  die.) 

[554] 
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CERTIFICATE 

This  is  to  certify  that  the  attached  proceedings 
before  the  Federal  Trade  Commission  in  the  matter 
of:  Docket  No.— 4407.  Case  Title— Ultra- Violet 
Products,  Inc.  Place — Los  Angeles,  California. 
Date — June  11,  1941,  were  had  as  therein  appears, 
and  that  this  is  the  original  transcript  thereof  for 
the  files  of  the  Commission. 

ETHEL  E.  FISHER  &  ASSOCI- 
ATES, INC., 

Official  Reporters. 
By  D.  MacMILLAN, 

Assistant  Secretary. 
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'^-^  WITH  QUARTZ  TUK 

Operates  on   110-120  Volt  Alternating  Current, 
50  60  Cycles 

'CAUTION:  Goggles  must  be  worn   to  protect  the  eyes 
>m  sunburn  oil  the  lime  the  light  is  on. 


•Hi  lomp  IV  ro  be  op*'a'cd  fr 
This  IS  Ihc  ordinory  house  i 
luffent  txjilet  oi  the  lube  w 
(fifhcat  ond  bum  out. 

Whon  the  lomp  hos  been  plugged  into  the  proper  current  the  light 
turned  on  by  meons  of  the  oulomatic  time  switch  Turn  the  pointer 
the  switch  slowly  but  (irmly  to  the  right  By  the  time  the  pointer 
xhn  the  number  3  on  the  did,  one  or  two  clicks  will  be  heard  onH 
'  switch  IS  ready  for  setting  to  the  prof>er  intervol.  To  set  for  o  one 
lute  intcrvot  the  pointer  must  then  be  returned  to  number  I  To  set 
o  longer  interval  the  pointer  is  odvonced  to  the  point  desired  The 
lOd  of  time  for  which  the  lomp  will  burn  IS  indicoted  by  the  number 
lobfc  the  tip  of  the  pointer  At  the  end  of  the  time  set  the  light 
I  oulomatically  turn  off. 


Directions  for  Use 


Goggles  ore  furnished  with  c 
oeor  them  as  the  ultra-violet  to\ 
ke%   Ihtm    inflomed    and    pomfi 


ond  it  IS  vitnMy  importont 
3urn  unprotected  eyes  which 
iich   causes   no   other   harm 


TRIATMINn 

For  a  general  body  sunboth-  Turn  the  fomp  on  for  on*  minute, 
hold  the  lomp  about  one-hoU  inch  from  the  skin  ond  pats  the  lomp 
over  the  cfiest  and  stomoch  One  or  two  minutes  distributed  r^ver  the 
chest  ond  stomoch  is  enough  for  the  first  treatment.  Infonts,  ond  young 
children,  or  very  (oir-skmrsed  odulls  should  be  slorted  at  from  one- 
quarter  to  one-half  of  the  obove  exposure  times  The  time  mny  be 
"icreosed  one  minute  eoch  doy  until  a  light  pmkish  flush  of  the  skm 
IS  obtained,  which  will  show  up  about  six  hours  offer  the  treatment 
Once  the  desired  reoction  is  established,  continue  the  doily  treatments 
with  this  some  length  of  lime  as  long  os  the  reddening  continues  If 
the  skin  becomes  occustomed  to  the  roys  the  time  may  be  mcreoscd 
until  the  desired  effects  ore  cbtomed 

KEEP  THE  LIGHT  MOVING 

Keep  It  moving  slowly  over  the  tx>dy  oil  the  lime  This  gives  on 
even  distribution  of  the  rays  and  prevents  spot  sunbuming  Never 
give  o  long  enough  treatment  to  get  on  extreme  reaction;  if  you 
should,  oltow  on  intervol  of  three  or  four  days  before  the  next  treat- 
ment One  person  moy  receive  the  beneficial  effects  of  the  ultra-violct 
roys  in  a  two-minutc  or  three-minute  treatment,  while  another  person 
will  require  o  six-minute  or  seven-minute  treotment  over  o  selected  oreo, 
such  as  the  obdomen  ond  chest  It  is  obvious  thot  it  is  not  the  length 
of  time  thot  determines  the  treolments,  but  Ihc  required  reaction 
through  on  amount  sufficient  to  produce  the  slight  reddening  of  the 
■-km. 

It  IS  important  to  use  the  lomp  alwoys  at  the  same  distance 
from  the  'km,  for  the  intensity  is  greatly  effected  by  0  chonge  in 
distonce   becouse   the    intensity   vones   inversely   os   the   square   of    the 


Erythemo — is  the  sunburn  which  appears  4  to  6  hours  ofler  the 
ultro-violet  treatment  It  will  lost  from  12  to  36  hours  ond  is  usually 
followed  by  a  slight  peeling  of  the  jkm. 

CLEANLINESS 

Be  sure  to  remove  all  ointments  or  solves  before  treatments,  os 
the  ultra-violet  light  does  not  penetrote  very  deeply,  scarcely  one-six- 
teenth of  on  inch;  and  so  all  surfaces  should  be  as  clean  os  possible. 

CLEAN  TUBE  AND  REFLECTOR 

Keep  the  tube  os  deon  os  possible  at  oM  times.  Use  cleonmg 
solvent  or  alcohol  to  keep  the  tube  and  reflector  cleon.  Dust,  greosc, 
or  finger  prints  will  greatly  reduce  the  mtenjity  of  fli«  ultra-violet 
roys  coming  from  the  tube. 


Best  icsults  mcy  be  expected  if  your  physician  is  consulted  con- 
ling  fm^ueney  and  length  of  treatment  This  porticulnrty  applies 
nfonts  and  children.    Your  physicion  is  tho  proper  guardian  of  your 


■•■he  ullro- 


LIFE  LITE  ULTRA-VIOLET  LAMP 

ilct  roys  3re  generated  m  the  lube  These  loys  ore 
inble  The  visible  light  that  you  see  from  the  tube  is  net  uliro- 
•I  It  hos  little  if  ony  therapeutic  effect.  It  is  only  the  invisible 
a-violct  which  hos  the  chemical  loctmic)  effect  on  the  bt.dy  cells 
I  forms  Vilomin  D,  produces  erythema  'sunburni,  and  has  a  boc- 
cidol  oction 

TREAT  THE  ABDOMEN 

Tfse  ullro-violef  roys  hove  very  slight  penetration  ond  for  this 
.on  It  IS  drsiroble  to  trejt  that  port  of  the  body  m  which  the  blood 
om  IS  closest  to  the  surface  Best  results  ore  obtained  by  treoting 
ond  chest  orc-os  becouse  70  per  cent  of  the  blood  thot 
skin  copillor.cs  comes  to  the  surfoce  m  these  areas  It 
■  take  treatments  in  a  worm  room,  cs  the  blood  will  be 
vurfoce  of  the  body  thon  when  exposed  to  a  chilly  tem- 
'i-i  these  conditions  it  is  possible  to  receive  a  much  better 
•  f  the  cold  air  is  striking  the  sk<n  and  cousing  the  blood 


the 


.r. 


v.olel.    A  bru- 


TYPES  or  KOTLE 

llDnd\  and  bfuoeltes  reoct  differently   ty  the  ultro 
*•<  '    .>.,oMv  fcrju'rc  longer  exposures  whtle  lh«  foir 

t.  rcod>U  Age  must  civ^  be  c ^nsidertd;  lh«  very  dd  ond 
)  derTHjnU.r>g  greoler  caurion  Children  up  to  four  or  five 
■  ■^  *hofier  freo»rT«n»j  ond  ft  is  b«t  to  g.vc  the  treolments 
1\  Some  adults  alu>  find  't  pr«f«rafole  to  toVe  treatments 
•  •■  .j..f>g  rather  then  m  the  cvcnir^  bctousc  of  the  stimulotive 
:  wl  ific  roy«. 
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COMMISSION'S  EXHIBIT  No.  2 

[Printer's  Note:     Commission's  Exhibit  No. 
2  is  a  tag  reading  as  follows:] 

The  warning  label  on  this  unit  it  attached  as  re- 
quired by  the  recent  Federal  Food  and  Drug  act. 

There  has  been  no  change  in  the  construction, 
operation  or  use  of  this  apparatus. 

(Reverse  side) 

Caution 

To  be  used  only  by  or  on  the  prescription  of  a 
physician  fully  licensed  and  qualified  by  training 
and  experience  in  the  use  of  ultra-violet  radiation. 

A  survey  of  accepted  medical  literature  indicates 
that  treatment  of  certain  pathological  conditions 
with  ultra-violet  radiation  may  be  harmful. 

In  those  conditions  in  which  treatment  is  not 
contra-indicated,  the  physician  will  consider  the 
type  and  extent  of  pathology  present,  and  make 
such  modifications  of  treatment  as  may  be  indicated. 

Treatment  may  be  contra-indicated  in  the  follow- 
ing conditions: 

Active  and  progressive  pulmonary  tuberculosis. 

Advanced  heart  disease  without  compensation  or 
myocarditis  in  the  aged. 

Advanced  arteriosclerosis. 

Gross  renal  or  hepatic  insufficiency. 

Certain  types  of  generalized  dermatitis. 

Acute  or  chronic  nephritis. 

Diabetes,  hyperthyroidism  and  photosensitiza- 
tion. 
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Do  Not  expose  the  eyes  to  the  direct  light  from 
this  lamp.     Wear  suitable  goggles.' 

ULTRA-VIOLET  PRODUCTS,   INC. 

5205  Santa  Monica  Boulevard 
Los  Angeles,  California 
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COMMISSION'S  EXHIBIT  No.  16 

Copy  of  Advertisement  appearing  in  May,  1939 
issue  of  Health  Culture 

HEALTH  LAMPS 

Quartz  ultra  violet  rays  normalize  body  chemistry!. 
Life  Lite  rebuilds  your  resistance  to  colds,  increases 
vitality,  and  heals  most  skin  diseases.  Ask  for  free 
home  demonstration  or  send  for  foldei'  HC-24. 
Rental  or  sales 

Ultra- Violet  Products,  Inc. 
6158  Santa  Monica  Boulevard 
Los  Angeles,  California 

[Stamped] :     Received  Sep.  6,  1939.     Radio  and 
Periodical  Division. 


COMMISSION'S  EXHIBIT  No.  17 

Copy  of  advertisement  appearing  in  April,  1939 
issue  of  Health  Culture 

Skin  Diseases — Acne,  Eczema,  Psoriasis,  sores, 
ulcers,  infections,  etc.  Life  Lite  quartz  ultra-violet 
lamps  heal  most  skin  diseases  safely,  quickly,  and 
easily  at  home.  Lamps  may  be  rented  or  purchased 
anywhere  in  the  United  States.  Write  for  Folder 
HC-23. 

Ultra- Violet   Products,    Inc. 
6158  Santa  Monica  Blvd.,  Los  Angeles,  Calif. 

[Stamped]:  Received  Sep  6,  1939.  Radio  and 
Periodical  Division. 
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COMMISSION'S  EXHIBIT  No.  21 

Copy  of  Eadio  Program  over  KIEV,  850  Kilo- 
cycles, Cannon  System,  Ltd.,  Glendale,  Calif. 

Two  weeks  commencing  2/15/39 
There's  no  substitute  for  the  sun — but  you  can 
get  almost  the  same  benefits  .  .  .  with  Life  Lite  .  .  . 
and  it's  health  giving  Ultra-Violet  Rays  .  .  .  Get 
your  quota  of  smi  light  with  Life  Lite  .  .  .  clear 
up  most  of  your  chronic  skin  disorders  .  .  .  build 
resistance  against  disease  .  .  .  AND  relieve  pain. 
Sufferers  from  Psoriasis,  Acne,  Eczema,  Ulcers, 
and  Impetigo,  have  obtained  noticeable  improvement 
after  consistent  use  of  Life  Lite  ...  It  costs  only 
$8  to  $10  a  month  to  rent  a  Life  Lite  .  .  .  You  may 
use  it  with  the  greatest  safety,  as  it  is  clock  con- 
trolled .  .  .  easy  and  economical  to  operate  .  .  . 
Rent  one  for  $8  to  $10  monthly  .  .  .  then,  if  you 
should  desire  to  purchase  it  .  .  .  the  rental  paid 
will  be  api:)lied  on  the  purchase  price  .  .  .  For  fur- 
ther information  .  .  .  or  a  free  home  demonstration 
w^rite  or  phone  Ultra-Violet  Products  Incorporated, 
6158  Santa  Monica  Blvd.,  Los  Angeles  .  .  .  Tele- 
phone Hollywood  31-71  for  a  free  home  demonstra- 
tion (repeat) 

[Stamped]:     Received  Sep.  6,  1939.     Radio  and 
Periodical  Division. 
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[Endorsed]:  No.  10218.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ultra- 
violet Products,  Inc.,  a  corporation  Petitioner,  vs. 
Federal  Trade  Commission,  Respondent.  Tran- 
script of  the  Record.  Upon  Petition  to  Review  and 
Set  Aside  Order  of  the  Federal  Trade  Conmiission. 

Filed  June  1,  1943 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  10218 

ULTRA-VIOLET  PRODUCTS,  INC.,  a  corpora- 
tion. 

Petitioner, 


FEDERAL  TRADE  COMMISSION, 

Respondent. 

PETITION  TO  REVIEW  AND  SET  ASIDE 
ORDER  OF  FEDERAL  TRADE  COMMIS- 
SION 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit : 

Your  Petitioner,   Ultra- Violet  Products,   Inc.,   a 
corporation,  respectfully  shows : 
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I. 

Petitioner  is  now,  and  at  all  times  hereinafter 
mentioned  was  a  corporation  duly  created,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal  place  of 
business  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  and  therein  carries 
on  the  business  of  manufacturing  and  selling  lamps 
which  emit  ultra-violet  rays  for  therapeutic  and 
other  purposes. 

11. 

On  the  7th  day  of  December,  1940,  Respondent 
Commission  issued  a  complaint  against  Petitioner, 
alleging  in  substance,  that  Petitioner  had  dissemi- 
nated by  the  United  States  mails  and  other  means 
in  commerce  certain  false  advertisements  for  the 
purpose  of  inducing  and  which  were  likely  to  induce 
the  purchase  of  one  of  Petitioner's  products  called 
"Life  Lite",  and  had  disseminated  false  advertise- 
ments for  the  purpose  of  inducing  and  which  were 
likely  to  induce,  directly  or  indirectly,  the  pur- 
chase in  commerce  of  said  product,  in  violation 
of  section  12  of  the  Federal  Trade  Commission  Act 
(Title  15,  section  52,  U.S.C.  1940  ed.),  and  that 
said  advertisements  constituted  unfair  and  deceptive 
acts  and  practices  in  commerce  in  violation  of  sec- 
tion 5  of  said  Federal  Trade  Commission  Act  (Title 
15,  section  45,  U.S.C.  1940  ed)  which  said  complaint 
was  given  Docket  No.  4407. 

III. 

Thereafter  Petitioner  duly  filed  its  written  answer 
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to  said  complaint  denying  that  the  advertisements 
disseminated  ))y  Petitioner  were  false,  admitting 
or  denying  other  material  allegations  of  said  com- 
plaint, and  alleging  facts  deemed  by  Petitioner 
material  to  the  subject-matter  of  said  complaint. 

IV. 

Thereafter  a  hearing  was  held  before  a  trial 
examiner  designated  by  Eespondent  Commission, 
and  certain  further  proceedings  were  had,  where- 
upon Respondent  Commission  took  said  matter 
under  submission. 

V. 

Thereafter  Respondent  Commission  caused  to  be 
served  upon  Petitioner,  on  the  13th  day  of  June, 
1942,  an  instrument  in  writing,  dated  June  8,  1942, 
designated  "Findings  As  to  the  Facts  and  Con- 
clusion", in  said  Docket  No.  4407,  a  coj^y  of  which 
said  instrument  is  hereunto  annexed,  marked 
"Exhibit  A",  and  hereof  made  a  part,  and  caused 
to  be  served  upon  Petitioner  at  the  same  time  an 
instrument  in  writing,  dated  June  8,  1942,  desig- 
nated "Order  to  Cease  and  Desist",  in  said  Docket 
No.  4407,  a  copy  which  last-mentioned  instrument 
is  hereunto  annexed,  marked  "Exhibit  B",  and 
hereof  made  a  part. 

VI. 

The  findings  as  to  the  facts,  set  forth  in  said 
"Exhibit  A",  and  in  particular  the  findings  con- 
tained in  paragraphs  numbered  Six,  Seven  and 
Nine  thereof,  are  without  substantial  su])]^ort  in 
the  evidence   received  by  Respondent   Commission 
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and  its  trial  examiner  in  the  proceedings  aforesaid, 
but  are  contrary  to  such  evidence,  and  are  arbitrary, 
capricious  and  unlawful;  the  "Conclusion",  set  forth 
in  said  "Exhibit  A'"',  is  not  supported  by  the 
findings  or  by  the  evidence;  the  "Order  to  Cease 
and  Desist",  "Exhibit  B"  aforesaid,  and  in  par- 
ticular subparagraphs  (a),  (b),  (c),  (d),  (f),  (g), 
(h),  (i),  (j),  and  (n)  of  paragraph  1,  and  para- 
graph 3  thereof,  are  not  supported  by  the  record 
before  Respondent  Commission  in  said  proceedings 
and  are  beyond  the  authority  and  jurisdiction  of 
Respondent  Commission. 

Wherefore  your  Petitioner  prays  that  this  Hon- 
orable Court  review  the  proceedings  aforesaid,  and 
set  aside  the  aforesaid  "Order  to  Cease  and  Desist", 
or  modify  the  same  in  such  respects  as  to  the  Court 
may  seem  proper  and  consonant  with  law. 
HENRY  McCLERNAN 
Attorney  for  Petitioner 

State  of  California 
County  of  Los  Angeles — ss. 

Thomas  S.  Warren,  being  first  duly  sworn,  deposes 
and  says:  that  he  is  the  President  of  Ultra-Violet 
Products,  Inc.,  the  Petitioner  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  Petition, 
and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters 
which  are  therein  stated  upon  information  and 
belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

THOMAS  S.  WARREN 
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Subscribed   and   sworn,  to   before   me   this    10th 
day  of  AugUvSt,  1942. 

[Seal]  HELEN  BURLAND 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  March  21,  1943. 

[Endorsed] :     Filed  Aug  11,  1942 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

CONCISE  STATEMENT  OF  POINTS  ON 
WHICH  PETITIONER  INTENDS  TO 
RELY  AND  DESIGNATION  OF  PARTS 
OF  THE  RECORD  WHICH  IT  THINKS 
NECESSARY  FOR  THE  CONSIDERATION 
THEREOF 

To  the  Clerk  of  the  above-entitled  Court  and  to 
Respondent,  Federal  Trade  Commission: 

The  following  is  a  concise  statement  of  the  pcnnts 
on  which  the  Petitioner,  Ultra- Violet  Pi'oducts, 
Inc.,  intends  to  rely,  on  the  review,  and  designation 
by  the  Petitioner  of  the  parts  of  the  record  which 
it  thinks  necessary  for  the  consideration  thereof, 
to-wit : 

Concise  Statement  of  Points  on  Which  Petitioner 
Intends  to  Rely 
(For  convenience,  the  Respondent,  Federal  Trade 
Commission,    is    hereinafter    designated    ''Commis- 
sion": the  '*Findins:s  as  to  the  Facts"  made  bv  the 
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Commission  on  June  8,  1942,  and  copy  of  which 
is  contained  in  "Exhibit  A"  attached  to  the  Peti- 
tion on  file  herein,  are  hereinafter  designated 
"Findings";  the  "Order  to  Cease  and  Desist"  issued 
by  the  Commission  on  June  8,  1942  and  copy  of 
which  is  attached,  as  "Exhibit  B",  to  the  Petition 
on  file  herein,  is  hereinafter  designated  "Order".) 
1.  The  following  portion  of  the  Findings  of  the 
Commission,  to-wdt : 

The  benefits  afforded  by  respondent's  lamp 
to  the  skin  and  to  the  general  health  camiot 
properly  be  comi)ared  with  those  afforded  by 
natural  sunlight  because  of  the  wide  variation 
between  the  rays  emanating  from  the  tw^o 
sources, 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlaw^ful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of 
the  Commission  that  Petitioner  cease  and  desist 
from  disseminating  or  causing  to  be  disseminated 
any  advertisement  which  represents  that  Petitioner's 
therapeutic  lamp  knowTi  as  "Life  Lite" 

affords  benefits  to  the  skin  or  to  the  general 
health  of  the  user  comparable  to  those  afforded 
by  natural  sunlight 

was  not  supported  by  the  record  before  the  Com- 
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mission  and  was  beyond  the  authority  and  jurisdic- 
tion of  the  Commission. 

2.     The  following  portion  of  the  Findings  of  the 
Commission,   to-wit : 

While  ultra-violet  rays  of  the  w^ave  length 
emitted  by  [Petitioner's]  lamp  possess  bac- 
tericidal projoerties,  such  properties  are  effec- 
tive only  in  those  cases  where  the  infection 
sought  to  be  attacked  is  limited  to  the  surface 
of  the  skin.  The  rays  are  incapable  of  pene- 
trating the  surface  of  the  skin  and  destroying 
bacteria  or  fungi  present  below  the  surface. 
The  use  of  [Petitioner's]  lamp  therefore  does 
not  constitute  a  cure  or  remedy  or  a  competent 
or  adequate  treatment  for  such  conditions  as 
*  *  *  ringworm,  athlete's  foot,  acne,  eczema, 
psoriasis  *  *  *^  all  of  which  are  due  to  causes 
existing  below  the  surface  of  the  skin, 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  ''Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the 
Commission  that  Petitioner  cease  and  desist  from 
disseminating  or  causing  to  be  disseminated  any 
advertisement  which  represents 

that  said  lamp  constitutes  a  cure  or  romed>'  or 
a  competent  or  adequate  treatment  for  *   *   * 
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ringworm,  athlete's  foot,  aene,  eczema  (or) 
psoriasis  *  *  * 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  jurisdic- 
tion of  the  Commission. 

3.     The  following  portion  of  the  Findings  of  the 
Commission,  to- wit: 

In  the  case  of  sores  and  ulcers,  the  lamp 
may  possibly  stimulate  the  healing  process  but 
only  in  those  instances  in  which  the  infection 
causing  the  condition  is  confined  to  the  surface 
of  the  skin, 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  w^as  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the 
Commission  that  Petitioner  cease  and  desist  from 
disseminating  or  causing  to  be  disseminated  any 
advertisement  which  represents 

that  said  lamp  constitutes  a  cure  or  remedy 
for  sores  or  ulcers,  or  that  it  constitutes  a 
competent  treatment  therefor  except  insofar  as 
it  may  stimulate  the  healing  process  in  those 
cases  in  which  the  infection  causing  such  con- 
ditions is  confined  to  the  surface  of  the  skin 

was  not  supported  by  the  record  before  the  Com- 
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mission  and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

4.  The  following  portion  of  the  Findings  of  the 
Commission,  to-wit : 

The  lamp  possesses  no  therapeutic  value  in 
the  treatment  of  *  *  *  bronchitis,  *  *  * 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of 
the  Commission  that  Petitioner  cease  and  desist 
from  disseminating  or  causing  to  be  disseminated 
any  advertisement  which  represents 

that  said  lamp  possesses  any  therapeutic  value 
in  the  treatment  of  *  *  *  bronchitis  *  *  * 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  jurisdic- 
tion of  the  Commission. 

5.  The  following  portion  of  the  Findings  of  the 
Commission,  to-wit: 

It  is  incapable  of  building  up  in  the  body 
resistance  to  disease, 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
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thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the 
Commission  that  Petitioner  cease  and  desist  from 
disseminating  or  causing  to  be  disseminated  any 
advertisement  which  represents 

that  said  lamp  builds  up  in  the  body  resistance 

to  disease 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

6.     The    following   portion    of   the    Findings    of 
the  Commission,  to-wit: 

It  does  not  produce   any   chemical   reaction 
with  respect  to  the  blood  stream  *  *  * 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of 
the  Commission  that  Petitioner  cease  and  desist 
from  disseminating  ar  causing  to  be  disseminated 
any  advertisement  which  represents 

that  said  lamp   *   *   *   produces  any  chemical 
reaction  with  respect  to  the  blood  stream  *  *  * 

was  not  supported  by  the  record  before  the  Com- 
mission and  w^as  beyond  the  authority  and  juris- 
diction of  the  Commission. 
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7.  The  following  portion  of  the  Findings  of  the 
Commission,  to-wit: 

It  is  incapable  of  building  up  the  body's 
resistance  to  infection,  *  *  * 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
unlawful;  the  "Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the 
Commission  that  Petitioner  cease  and  desist  from 
disseminating  or  causing  to  be  disseminated  any 
advertisement  which  represents 

that  said  lamp  builds  up  the  resistance  of  the 

body  to  infection  *  *  * 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

8.  The    following   portion    of   the    Findings    of 
the  Commission,  to-wit: 

Aside  from  its  irritating  effect,  the  lamp 
affords  no  stimulation  to  the  tissues  of  the 
skin, 

was  without  substantial  support  in  the  evidence 
received  by  the  Commission  but  was  contrary  to 
such  evidence  and  was  arbitrary,  capricious  and 
imlawful;  the  ''Conclusion"  reached  by  the  Com- 
mission and  contained  in  its  Findings  at  the  end 
thereof  was  beyond  the  jurisdiction   of  the   Com- 
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mission  and  unlawful  insofar  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the 
Commission  that  Petitioner  cease  and  desist  rfom 
disseminating  or  causing  to  be  disseminated  any 
advertisement  which  represents 

that  said  lamp  affords  any  stimulation  to  the 
tissues  of  the  skin  in  excess  of  such  stimula- 
tion as  may  result  from  its  irritating   effect 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

9.  The  Order  of  the  Commission  that  Petitioner 
cease  and  desist  from  disseminating  or  causing  to 
be  disseminated  any  advertisement  which  represents 

that  said  lamp  normalizes  the  chemistry  of 
the  body,  improves  metabolism,  or  builds  new 
tissues,  except  insofar  as  its  use  may  result 
in  the  production  of  Vitamin  D 

was  not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

10.  Paragraph  numbered  "3"  of  the  Order  of 
the  Commission,  insofar  as  it  was  based  upon  or 
depends  upon  the  portions  of  the  Findings  and 
Order  of  the  Commission  hereinabove  quoted,  was 
not  supported  by  the  record  before  the  Com- 
mission and  was  beyond  the  authority  and  juris- 
diction of  the  Commission. 

Designation  of  Parts  of  the  Record  Necessary  for 
The  Consideration  of  The  Foregoing  Points 
Petitioner  designates  the  following  parts  of  the 
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certified  transcript  of  the  record  filed  by  Respondent 
as  necessary  for  the  consideration  of  the  foregoing 
pionts  (since  the  pages  of  said  transcript  are  not 
numbered  consecutively,  page  numbers  relating  to 
the  Complaint,  Answer,  Findings,  Order  and  Ex- 
hibits 2  and  3  refer  to  numbers  which,  judging 
from  the  appearance  of  the  photostatic  negatives  of 
said  documents  in  the  transcript,  were  placed  on 
said  documents  with  a  numbering  machine;  page 
numbers  relating  to  the  short-hand  reporter's 
''Official  Report  of  Proceedings  Before  the  Federal 
Trade  Commission",  included  in  said  transcript, 
refer  to  what  appear  to  be  the  reporter's  page 
numbers) : 

1.  Complaint  (R.  1-9,  inch). 

2.  Answer  to  Complaint  (R.  10-52,  inch). 

3.  Findings  as  to  the  Facts  (R.  115-127,  inch). 

4.  Order  to  Cease  and  Desist  (R.  128-131,  inch). 

5.  Portions  of  the  reporter's  transcript  entitled 
''Official  Report  of  Proceedings  Before  the  Federal 
Trade  Commission",  as  follows: 

From  To 

Page  Line  Page  Line 


2 

1 

2 

12  Inclusive 

3 

1 

3 

end 

5 

18 

5 

23 

6 

7 

6 

15 

54 

10 

54 

15 

56 

2 

56 

8 

57 

20 

57 

end 

61 

18 

63 

17 

24 

UltrchViolet  Products,  Inc.  va. 

Prom 

To 

Page 

Line 

Page 

Line 

63 

22 

66 

6  Inclusive 

66 

13 

67 

5 

11 

67 

22 

73 

20 

<< 

78 

22 

95 

19 

<< 

97 

7 

97 

10 

(( 

98 

4 

102 

1 

it 

104 

7 

108 

4 

a 

108 

25 

109 

15 

a 

110 

7 

113 

5 

(< 

114 

11 

118 

4 

(( 

120 

14 

123 

15 

n 

125 

7 

125 

end 

<( 

128 

16 

130 

4 

<< 

141 

2 

141 

2 

a 

145 

2 

145 

24 

ti 

149 

23 

149 

23 

it 

151 

9 

151 

11 

t( 

165 

13 

170 

11 

it 

170 

21 

175 

end 

n 

180 

11 

180 

16 

li 

181 

15 

182 

8 

ct 

184 

12 

184 

13 

<( 

185 

2 

185 

4 

u 

185 

11 

187 

24 

(< 

188 

12 

188 

21 

ct 

189 

15 

192 

6 

li 

193 

2 

193 

3 

li 

193 

15 

194 

12 

it 

194 

19 

195 

2 

ii 

198 

20 

209 

9 

il 

Federal  Trade  Commission 


425 
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6.  '^Respondent's  Exhibit  1  A-L"  which,  accord- 
ing to  an  unnumbered  page  appearing  in  said 
transcript  between  pages  106  and  107  thereof,  is  a 
book  entitled  "Report  by  Roger  W.  Truesdail, 
Ph.D. — The  Cure  of  Rickets  in  Rats  Exposed  to 
the  Radiations  of  the  Life  Lite  Lamp"  and  filed 
separately  from  said  transcript. 

7.  Respondent's  Exhibit  2  (R.  107) 

8.  Respondent's  Exhibit  3  (R.  108). 

Dated  this  19th  day  of  June,  1943. 

HENRY  McCLERNAN 
Attorney  for  Petitioner. 

Copy  mailed  to  Respondent  June  19,  1943. 

[Endorsed] :     Filed  June  23,  1943. 
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[Title  of  Circuit  Court  of  Ai)peals  and  Cause.] 

NOTICE 
To: 

Henry  McClernan,  Esq., 
2700  Hollister  Terrace, 
Glendale,  California. 

Dear  Sir: 

Please  Take  Notice  that  I  am  today  forwarding 
to  Paul  P.  O'Brien,  Esq.,  Clerk  of  the  United  States 
Circuit  Court  of  Appeals,  at  his  office  in  the  United 
States  Court  House,  San  Francisco,  California,  the 
respondent's  designation  of  portions  of  the  record 
in  this  cause  (in  addition  to  those  previously  desig- 
nated by  the  petitioner  herein)   to  be  printed  for 
consideration  by  this  Court,  (copy  appended  hereto). 
JOSEPH  J.  SMITH,  JR. 
Assistant  Chief  Counsel 
Federal  Trade  Commission 
Washington,  D.  C, 
July  26,  1943. 

Receipt  of  copy  of  the  above  notice  and  draft  of 
respondent's  designation  of  portions  of  the  record 

to  be  printed,  is  hereby  acknowledged  this    

day  of  ... .  1943. 


Attorney  for  the  Petitioner 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

EESPONDENT'S     DESIGNATION     OF     POR- 
TIONS OF  RECORD  TO  BE  PRINTED 

Respondent,  Federal  Trade  Commission,  respect- 
fully requests  Paul  P.  O'Brien,  Esq.,  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  print  as  the  record  for  review  in 
this  cause,  in  addition  to  the  petitioner's  designa- 
tion of  portions  of  the  record  to  be  printed,  the 
following : 

(1)     Typewritten  transcript  of  testimony: 
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(2)     Exhibits: 
Com.  Ex.  1,  2,  10,  11,  13-B,  15,  16,  17,  21. 
JOSEPH  J.  SMITH,  JR. 
Assistant  Chief  Counsel 
Federal  Trade  Commission 
Washington,  D.  C, 
July  26,  1943. 

[Endorsed] :    Filed  July  30, 1943 


THE 


inited  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


i;n^^\-\  LOLET  Products,  Inc.,  a  corporation, 

Petitioner, 


vs. 


Federal  Trade  Commission, 


RcSh"ll'/ri!l. 


BRIEF  OF  PETITIONER. 


Henry  McClernan, 
27(M)  flnllister  Terrace,  Glcndale,  < 
Attorney  for  Petitiovc: 


Parker  k  B»Jrd  Company,  Law  Printers,  Loi  A^q! 


SUBJECT  INDEX. 

PAGE 

Table  of  cases ii 

Jurisdiction  1 

Statement  of  the  case 2 

Specification  of  errors 5 

Summary  of  argument 1 1 

Argument  14 

I. 

The  product  in  question  was  developed,  tried  and  proved  over 
a  period  of  more  than  ten  years 14 

II. 

The  evidence  adduced  by  the  commission  in  support  of  its  com- 
plaint was  inconclusive  in  character 19 

III. 

The  ix)rtions  of  the  commission's  findings  and  order  here  in 
issue  were  without  substantial  support  in  the  evidence 26 

Scope  of  review 26 

1.  Benefits  comparable  to  those  of  sunlight 30 

2.  Ringworm,  athlete's  foot,  acne,  eczema,  psoriasis 39 

3.  Sores  and  ulcers 45 

4.  Bronchitis  47 

5.  Resistance  to  disease 48 

6.  Chemical  reaction  with  respect  to  the  blood  stream....  50 

7.  Resistance   to   infection 52 

8.  Stimulation  to  the  tissues  of  the  skin 54 

9.  Normalizing  body  chemistry,   improving  metalxilism. 
and  building  new  tissues 55 

10.      Paragraph  3  of  the  commission's  order 5S 

IV. 
Conclusion    ■. i, 59 


TABLE  OF  AUTHORITIES  CITED. 

Cases.  page 

Consolidated   Edison   Co.    v.    National   Labor    Relations   Board, 

305  U.  S.  197  (1938) 27 

Federal  Trade  Commission  v.  Gratz,  255  U.  S.  421,  427,  40  S. 

Ct.  572,  574,  64  L.  Ed.  993  (19....) 33 

General  Baking  Co.  v.   Grocers   Baking  Co.,   3   F.   Supp.    146, 

148  (D.  C.  W.  D.  Ky.,  1933) 18 

Gunning  v.  Cooley,  281  U.  S.  90  (1930) 27 

International  Shoe  Company  v.  Federal  Trade  Commission,  280 

U.   S.  291    (1930) 28 

Kidder  Oil  Co.  v.  Federal  Trade  Commission,  117  F.  (2d)  892 

(C.  C.  A.  7,  1941) 29,  61 

National  Labor  Relations  Board  v.   Columbian  Enameling  and 

Stamping  Co.,  306  U.  S.  292  (1939) 26,  27 

Neff  V.  Federal  Trade  Commission,  117  F  (2d)  495  (C.  C.  A. 

3,    1941 )    27,  29 

Wisconsin  Alumni  R.  F.  v.  Vitamin  Technologists,  41  F.  Supp. 

857  (D.  C.  S.  D.  Cal.,  1941) 18,  36 

Wrisley  Co.  v.   Federal  Trade  Commission,   113  F.    (2d)    437, 

442  (C.  C.  A.  7,  1940) 33 

Miscellaneous. 
Funk   &   Wagnall's   New    Standard   Dictionary   of   the    English 

Language   (1939)   31,  2>2.  48 

The  New  Century  Dictionary   (1930) 31,  Z2,  48 

Webster's   New   International   Dictionary,   Second   Edition,   Un- 
abridged  (1941)   31,  32,  48 

Statutes. 
United  States  Code,  1940  ed.,  Title  15,  Sec.  52  (Ch.  311,  Sec. 

5,  38  Stat.  719) 1,  26,  57 

United  States  Code,  1940  ed.  Title  15,  Sec.  52 1 

United  States  Code,  1940  ed.,  Title  29,  Sec.  160(e) 26 


No.  10218. 
IN  THE 


United  States  Circuit  Court  nf  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ultra- Violet  Products,  Inc.,  a  corporation, 

Petitioner, 


vs. 
Federal  Trade  Commission, 


Respondent. 


BRIEF  OF  PETITIONER. 


Jurisdiction. 

On  December  7,  1940,  Respondent  issued,  and  later 
served  upon  Petitioner,  its  Complaint  charging-  Petitioner 
with  having  violated  section  12  of  the  Federal  Trade  Com- 
mission Act,  as  amended  (Title  15,  section  52,  U.  S.  C. 
1940  ed.)  and  section  5  of  that  Act,  as  amended  (Title  15, 
section  45,  U.  S.  C.  1940  ed. )  (  R.  1  ] .  Petitioner  duly  hied 
its  written  Answer  to  said  Complaint,  and  after  hearing 
and  other  i)roceedings  Respondent  made  a  re])()rt  in  writing- 
in  which  it  stated  its  findings  as  to  the  facts,  and  issued 
and  caused  to  be  served  upon  Petitioner,  on  June  13,  1942, 
an  order  requiring  Petitioner  to  cease  and  desist  from 
certain  of  the  acts  and  practices  alleged  in  the  Complaint 
|R.  95  I .  The  jurisdiction  of  this  Court  is  inxcjked  under 
section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (ch.  311,  sec.  5,  38  Stat.  719;  Title  15.  sec.  45, 
U.  S.  C.  1940  ed.). 
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Statement  of  the  Case. 

Petitioner  is  a  California  corporation,  with  its  principal 
place  of  business  in  Los  Angeles.  It  is  in  the  business  of 
manufacturing-  and  selling  ultra-violet  ray  lamps  for  thera- 
peutic and  other  purposes. 

The  Complaint  of  Respondent  Commission  [R.  IJ,  in 
addition  to  customary  formal  allegations,  charged  that 
Petitioner  had  disseminated  false  advertisements  for  the 
purpose  of  inducing  purchases  of  its  product  known  as 
"Life  Lite."  The  Complaint  set  forth  fourteen  excerpts 
quoted  from  Petitioner's  advertising  matter,  and  termed 
them  ''false,  misleading  and  deceptive''  [R.  3].  It  charged, 
further,  that  by  the  quoted  and  similar  representations 
Petitioner  had  represented  to  the  public  that  its  "Life  Lite" 
lamp  had  certain  enumerated  [Par.  Four — R.  6,  7]  quali- 
ties or  virtues,  and  that  its  use  would  give  certain  benefits 
and  effects  [id.].  The  Complaint  denied,  categorically  or 
with  qualifications,  that  the  lamp  had  such  qualities  or 
virtues  or  that  its  use  would  give  such  benefits  or  effects 
|R.  7-9].  It  also  alleged  [R.  9J  that  the  advertisements 
were  false  because  they  failed  to  reveal  that  use  of  the 
"Life  Lite"  without  trained  supervision  might  result  in 
injury  to  the  user. 

Petitioner's  Answer  [R.  12]  admitted  engagement  in 
interstate  commerce,  and  that  the  excerpts  set  out  in  the 
Complaint  were  (juotations  from  its  advertisements,  but 
pointed  out  that  they  were  separated  from  their  original 
context,  and  denied  that  they  were  false,  misleading  or  de- 
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ceptive.  It  denied  other  material  allegations  of  the  Com- 
plaint, and  alleged  affirmatively  that  the  product,  "Life 
Lite,"  would  "give  benefits  to  the  skin  and  to  the  general 
health  of  the  individual  in  the  manner  and  within  the 
therapeutic  limits  outlined"  in  Petitioner's  advertising 
[Par.  Five — R.  14].  It  denied  the  alleged  danger  of  in- 
jury in  using  the  product  without  trained  supervision 
[R.  15 J,  and  alleged  that  the  user  was  protected  by  means 
of  a  timing  device  contained  in  the  lamp,  and  by  warnings 
and  instructions.  By  way  of  separate  answer,  Petitioner 
alleged  that  the  representations  made  in  its  advertising- 
were  made  in  good  faith  and  were  founded  upon  scientific 
knowledge  |R.  16J,  referring  specifically  to  technical  and 
scientific  literature,  including  copies  of  writings  attached 
to  the  Answer  as  exhibits.  The  xA.nswer  concluded  by 
offering  to  stipulate  that  Petitioner  cease  and  desist  "from 
any  further  dissemination  of  such  statements,  representa- 
tions and  claims  as,  in  the  light  of  present  day  scientific 
knowledge,  may  be  contrary  to  fact"  |  R.  19]. 

After  a  hearing  before  a  trial  examiner,  followed  by 
written  and  oral  argument,  the  Commission  issued  its  Find- 
ings and  Order,  dated  June  S,  1942  |  R.  78-9(S  [ .  which  weie 
vserved  upon  Petitioner  June  L^,  1942  |  R.  413  |.  The  Peti- 
tion for  Review  by  this  Court  was  filed  August  11,  1942 
[R.  415]. 

Petitioner  now  contends  tliat  portions  of  tb.e  Commis- 
sion's Findings,  quoted  hereinafter  under  the  subtitle 
"Specification  of  Errors.''  were  not  supported  by  the  evi- 
dence before  the  Commission,  and,  therefore,  that  provi- 


sions  of  the  Order  to  cease  and  desist  based  upon  those 
portions  of  the  Findings  should  be  set  a  side.  ^  Since  it 
will  be  necessary  to  examine  the  questioned  parts  of  the 
Findings  and  Order,  together  with  the  evidence  relating 
thereto,  in  subsequent  sections  of  this  brief,  no  statement 
of  such  parts  is  made  at  this  point. 


^The  issues  presented  to  this  Court  are  much  narrower  and  less  numerous 
than  those  which  were  before  the  Commission.  For  example,  a  substantial 
part  of  the  testimony  I)cforc  the  trial  examiner  related  to  the  charge  in  the 
Complaint  [Par.  6 — R.  9]  that  use  of  the  "Life  Lite"  without  trained  super- 
vision might  result  in  injury  to  the  user.  While  Petitioner  disagrees  with 
the  Commission's  Findings  in  this  respect,  the  Order  to  cease  and  desist 
[Par.  2 — K.  97,  98]  merely  requires  Petitioner  to  insert  in  its  advertisements 
the  words  "Caution :  Use  Only  As  Directed,"  when  the  directions  for  use 
contain  appropriate  warning.  Accordingly,  Petitioner  is  content  to  comply 
with  this  part  of  the  Order,  and  raises  no  issue  concerning  it  in  this  Court. 
Similarly,  for  one  reason  or  another,  a  number  of  other  issues  which  were 
before  the  Commission  are  not  presented  here,  although  Petitioner's  submis- 
sion does  not  mean  concurrence  in  the  Commission's  Findings.  However, 
some  of  the  evidence  relating  to  these  eliminated  issues  appears  in  the  printed 
record,  either  because  it  could  not  be  deleted  without  loss  of  coherence  or 
because  it  was  designated  for  printing  by  the  Commission. 
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Specification  of  Errors. 

V  1.     The  following  portion  of  the  Findings  of  the  Com- 

mission, to-wit: 

The  benefits  afforded  by  respondent's  lamp  to  the 
skin  and  to  the  general  health  cannot  proi)erly  be  com- 
pared with  those  afforded  by  natural  sunlight  because 
of  the  wide  variation  between  the  rays  emanating 
from  the  two  sources, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  in  so  far  as  it  depended  upon  the 
said  portion  of  the  Findings;  the  Order  of  the  Commis- 
sion that  Petitioner  cease  and  desist  from  disseminating 
or  causing  to  be  disseminated  any  advertisement  which 
represents  that  Petitioner's  therajjcutic  lamp  known  as 
"Life  Lite" 

affords  benefits  to  the  skin  or  to  the  general  health 
of  the  user  comparable  to  those  afforded  by  natural 
sunlight 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

2.     The  f (allowing  jjortion  of  the  I''indings  of  tlic  Com- 
mission, to-wit: 

While  ultra-violet  rays  of  the  wave  length  emitted 
by  I  Petitioner's  I  lamp  possess  bactericidal  properties, 
such  properties  are  effective  only  in  those  cases  where 
the  infection  sought  to  be  attacked  is  limited  to  the 
surface  of  the  skin.     The  rays  are  incapable  of  pene- 


trating  the  surface  of  the  skin  and  destroying  bac- 
teria or  fungi  present  below  the  surface.  The  use  of 
[Petitioner's]  lamp  therefore  does  not  constitute  a 
cure  or  remedy  or  a  competent  or  adequate  treatment 
for  such  conditions  as  .  .  .  ringworm,  athlete's 
foot,  acne,  eczema,  psoriasis  .  .  .,  all  of  which  are 
due  to  causes  existing  below  the  surface  of  the  skin, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the 
Commission  and  unlawful  in  so  far  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the  Com- 
mission that  Petitioner  cease  and  desist  from  disseminat- 
ing or  causing  to  be  disseminated  any  advertisement  which 
represents 

that  said  lamp  constitutes  a  cure  or  remedy  or  a  com- 
petent or  adequate  treatment  for  .  .  .  ringworm, 
athlete's  foot,  acne,  eczema  (or)  psoriasis    .     .     . 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

3.     The  following  portion  of  the  Findings  of  the  Com- 
mission, to-wit: 

In  the  case  of  sores  and  ulcers,  the  lamp  may  pos- 
sibly stimulate  the  healing  process  but  only,  in  those 
instances  in  which  the  infection  causing  the  condition 
is  confined  to  the  surface  of  the  skin, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 


reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the 
Commission  and  unlawful  in  so  far  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the  Com- 
mission that  Petitioner  cease  and  desist  from  disseminat- 
ing or  causing  to  be  disseminated  any  advertisement  which 
represents 

that  said  lamp  constitutes  a  cure  or  remedy  for  sores 
or  ulcers,  or  that  it  constitutes  a  competent  treatment 
therefor  except  in  so  far  as  it  may  stimulate  the  heal- 
ing process  in  those  cases  in  which  the  infection 
causing  such  conditions  is  confined  to  the  surface  of 
the  skin 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

4.     The  following  portion  of  the  Findings  of  the  Com- 
mission, to-wit: 

The   lamp   possesses    no   therapeutic    value    in   the 
treatment  of    .     .     .     bronchitis, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Poindings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  in  so  far  as  it  depended  u])on  the 
said  portion  of  the  Findings;  the  Order  of  the  Commis- 
sion that  Petitioner  cease  and  desist  from  disseminating 
or  causing  to  be  disseminated  any  advertisement  which 
represents 

that  said  lamp  possesses  any  therapeutic  \ahic  in  the 
treatment  of    .    .    .    bronchitis    .     .     . 


was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

5.  The  following  portion  of  the  Findings  of  the  Com- 
mission, to-wit: 

It  is  incapable  of  building  up  in  the  body  resistance 
to  disease, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  in  so  far  as  it  depended  upon  the 
said  portion  of  the  Findings ;  the  Order  of  the  Commission 
that  Petitioner  cease  and  desist  from  disseminating  or 
causing  to  be  disseminated  any  advertisement  which  repre- 
sents 

that  said  lamp  builds  up  in  the  body   resistance  to 

disease 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

6.  The  following  portion  of  the  Findings  of  the  Com- 
mission, to-wit: 

It   does   not   produce   any   chemical    reaction   with 
respect  to  the  blood  stream,    .    .     . 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  in  so  far  as  it  depended  upon  the 


said  portion  of  the  Findings ;  the  Order  of  the  Commission 
that   Petitioner   cease   and   desist    from   disseminating   or 
causing  to  be  disseminated  any  advertisement  which  repre 
sents 

that  said  lamp    .    .    .    produces  any  chemical  reaction 
with  respect  to  the  blood  stream     .     .     . 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

7.  The  following  portion  of  the  Findings  of  the  Com- 
mission, to-wit: 

It  is  incapable  of  building  up  the  body's  resistance 
to  infection, 

was  without  substantial  support  in  the  evidence  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion'' 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the  Com- 
mission and  unlawful  in  so  far  as  it  depended  upon  the 
said  portion  of  the  Findings ;  the  Order  of  the  Commission 
that  Petitioner  cease  and  desist  from  disseminating  or 
causing  to  be  disseminated  any  advertisement  which  repre- 
sents 

that  said  lamp  builds  up  the  resistance  of  the  body  to 

infection    .    .    . 

was  not  supported  by  the  record  before  the  Commissi' ni 
and  was  beyond  the  authority  and  jurisdiction  ol"  the' 
Commission. 

8.  The  following  portion  of  tht  Findings  of  the  Com- 
mission, to-wit : 

Aside  from  its  irritating  effect,  the  lam])  affords  no 
stimulation  to  the  tissues  of  the  skin, 
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was  without  substantial  support  in  the  evidente  received 
by  the  Commission  but  was  contrary  to  such  evidence  and 
was  arbitrary,  capricious  and  unlawful;  the  "Conclusion" 
reached  by  the  Commission  and  contained  in  its  Findings 
at  the  end  thereof  was  beyond  the  jurisdiction  of  the 
Commission  and  unlawful  in  so  far  as  it  depended  upon 
the  said  portion  of  the  Findings;  the  Order  of  the  Com- 
mission that  Petitioner  cease  and  desist  from  disseminat- 
ing or  causing  to  be  disseminated  any  advertisement  which 
represents 

that  said  lamp  affords  any  stimulation  to  the  tissues 
of  the  skin  in  excess  of  such  stimulation  as  may  result 
from  its  irritating  effect 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

9.  The  Order  of  the  Commission  that  Petitioner  cease 
and  desist  from  disseminating  or  causing  to  be  dissemi- 
nated any  advertisement  which  represents 

that  said  lamp  normalizes  the  chemistry  of  the  body, 
improves  metabolism,  or  builds  new  tissues,  except 
in  so  far  as  its  use  may  result  in  the  production  of 
Vitamin  D 

was  not  supported  by  the  record  before  the  Commission 
and  was  beyond  the  authority  and  jurisdiction  of  the 
Commission. 

10.  Paragraph  numbered  "3"  of  the  Order  of  the 
Commission,  in  so  far  as  it  was  based  upon  or  depends 
upon  the  portions  of  the  Findings  and  Order  of  the  Com- 
mission hereinabove  quoted,  was  not  supported  by  the 
record  before  the  Commission  and  was  beyond  the  author- 
ity and  jurisdiction  of  the  Commission. 
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Summary  of  Argument.  t^      ^ 

V^All  of  the  issues  concern  the  sufficiency  of  the  evidence^ 
to  support  the  Findings  of  the  Commission. "N  Considera- 
tion of  each  of  such  issues  must  involve,  of^  course,  ex- 
amination of  all  of  the  evidence  bearing  upon  such  issue. 
In  the  "Argument,"  immediately  following,  the  analysis 
of  the  evidence  is  stated  about  as  concisely,  in  the  writer's 
opinion,  as  is  feasible.  Hence,  it  seems  impracticable  to 
attempt,  here,  more  than  a  bare  outline  of  the  points  which 
Petitioner  undertakes  to  make  and  support  in  the  follow- 
ing pages. 

Petitioner  does  a  business,  in  Los  Angeles,  in  the  manu- 
facture and  sale  of  ultra-violet  ray  lamps  for  various  pur- 
poses, including  therapeutic  treatment.  Only  the  thera- 
peutic lamps  are  involved  in  this  case.  The  business  has 
been  developed  over  a  period  of  about  ten  years.  Sales 
are  made  in  interstate  commerce.  The  product  in  ques- 
tion is  a  type  of  lamp  known  as  "cold  quartz,"  because 
its  important  element  is  a  tube  made  of  fused  quartz 
which,  in  operation,  does  not  develop  such  a  high  tempera- 
ture as  is  developed  by  other  types  of  quartz  tube  lamps. 
Rays  emitted  by  cold  quartz  lamps  are  classified  in  the 
short-wave-length  part  of  the  electro-magnetic  spectrum, 
most  of  them  having  wave-lengths  shorter  than  those 
found  in  sunlight.  Petitioner's  lamp  has  been  analyzed 
and  tested  extensively,  and  found  to  have  the  same  output 
and  effects  as  are  standard  for  cold  quartz  type  lamps. 
Ultra-violet  ray  lamps  of  various  types  are  in  common  use. 

At  the  hearing  before  the  Commission's  trial  examiner, 
the  Commission  called  as  witnesses  the  President  of  Peti- 
tioner, two  doctors,  Ayres  and  Moor,  and  a  Mrs.  Dozier. 
who  had  been  produced  originally  by  Petitioner.     In  turn. 
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Petitioner  called  a  consulting  chemist  and  nutritionist,  Dr. 
Truesdail,  the  head  of  the  Department  of  Chemistry  of 
Stanford  University;  Dr.  Leighton,  and  a  general  practi- 
tioner of  medicine  and  surgery,  Dr.  Parks.  The  Com- 
mission offered  no  rebuttal.  Testimony  given  by  the  wit- 
nesses will  be  noticed  in  detail  in  subsequent  parts  of  this 
brief. 

The  general  question  presented  to  this  Court  is  whether 
the  various  portions  of  the  Findings  and  Order  of  the 
Commission  here  challenged  are  adequately  supported  by 
the  record,  in  view  of  the  precedents  establishing  the  scope 
of  review  in  cases  of  this  type  (cited  infra) 

Petitioner  contends : 

1.  That  the  Commission's  Finding  that  benefits  af- 
forded by  Petitioner's  lamp  to  the  skin  and  health  are  not 
comparable  to  those  afforded  by  natural  sunlight  is  not 
only  questionable  upon  its  face,  but,  whatever  interpreta- 
tion is  given  it,  is  entirely  unsupported  by  the  evidence; 

2.  That  the  Finding  relating  to  the  effect  of  treatment 
by  the  lamp  upon  ringworm,  athlete's  foot,  acne,  eczema 
and  psoriasis  was  based  upon  a  false  assumption,  namely, 
that  the  rays  of  the  lamp  do  not  penetrate  below  the  sur- 
face of  the  skin,  and  is  without  substantial  support  in  the 
evidence ; 

3.  That  the  Finding  relating  to  the  effect  of  treatment 
by  the  lamp  upon  sores  and  ulcers  was  based  upon  the  same 
false  assumption,  and  is  likewise  unsupported; 

4.  That  the  same  is  true  of  the  Finding  relating  to 
treatment  of  bronchitis  by  the  lamp; 
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5.  That  the  overwhehiiing  weight  of  the  evidence, 
including  testimony  by  the  Commission's  witnesses  them- 
selves, was  contrary  to  the  Finding  that  the  lamp  was 
incapable  of  building  up  resistance  to  disease,  said  Finding 
apparently  being  based  upon  nothing  but  the  Complaint; 

6.  That  the  same  is  true  of  the  Finding  that  the  lamp 
"does  not  produce  any  chemical  reaction  with  respect  to 
the  blood  stream"; 

7.  That  the  ambiguous  Finding  concerning  building  up 
resistance  to  infection  was  not  supported  by  any  substantial 
evidence  whatever; 

8.  That  the  Finding  concerning  stimulation  to  the 
tissues  of  the  skin  is  logically  unrelated  to  any  of  the 
evidence  and  wholly  unsupported  by  the  record; 

9.  That  the  provision  of  the  Order  relating  to  normal- 
izing of  body  chemistry,  improvement  of  metabolism,  and 
building  new  tissues  is  not  in  accordance  with  the  Find- 
ings, and  should  be  corrected  to  conform  thereto ; 

10.  That  paragraph  3  of  the  Order,  which  depends  in 
part  upon  preceding  provisions,  should  be  set  aside  or 
UKKlihed  to  the  extent  to  which  such  preceding  provisions 
are  set  aside  or  modified; 

Finally,  that  the  Findings  and  Order,  in  the  resjjccts 
above  mentioned,  should  be  set  aside  (except  in  so  far  as 
l^etitioner  itself  offers  to  conform  to  certain  suggested 
modifications). 
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ARGUMENT. 

I. 

The  Product  in  Question  Was  Developed,  Tried  and 
Proved  Over  a  Period  of  More  Than  Ten  Years. 

History  of  the  Business. 

Petitioner,  a  California  corporation,  was  incorporated 
December  18,  1933  [R.  102].  Thomas  S.  Warren,  who 
was  the  first  witness  for  the  Commission  before  the  trial 
examiner  [R.  100],  is  General  Manager  of  the  company, 
and  has  been  its  President  since  its  incorporation  [R.  101]. 

Prior  to  that  time  Mr.  Warren  was  employed  by  an- 
other company  in  Los  Angeles,  and  while  with  it  he  com- 
menced his  study  of  ultra-violet  rays  in  1929  [R.  115,  391]. 
He  read  very  extensively  [R.  114,  397,  398],  worked  con- 
stantly in  the  physiotherapy  department  of  the  County 
Hospital  for  six  months  [R.  115],  cooperated  with  labora- 
tories and  doctors  in  bactericidal  tests  [R.  114,  392],  and 
took  a  night  school  course  from  the  National  School  of 
Physiotherapy,  at  Los  Angeles,  graduating  in  1931  [R. 
115].  In  November,  1932,  he  started  in  business  for  him- 
self, under  the  name  of  Ultra- Violet  Home  Products  Com- 
pany, and  in  December,  1933,  he  incorporated  Petitioner 
fR.  102,  393].  The  therapeutic  lamp  known  as  "Life 
Lite"  was  first  placed  on  the  market  in  November,  1932 
[R.  398],  using  the  same  quartz  tube  as  had  been  used  in 
the  Metlox  lamps,  with  which  Warren  had  grown  familiar 
[R.  391,  392]. 

Over  the  years,  the  company  has  developed  a  substantial 
business  in  the  manufacture  and  sale  of  ultra-violet  lamps 
for  health  purposes,  and  for  use  in  sterilization  and   in 


—15- 

mining  [R.  101].  The  sterilization  lamps  are  used  in 
meat  boxes,  refrigerators,  air  conditioning  rooms,  air 
ducts,  bakeries,  and  other  places  where  their  bactericidal 
effect  is  desirable.  The  mining  lamps  are  used  for  analy- 
sis of  ores,  in  laboratories  for  chemical  analysis,  and  by 
police  departments  [R.  101,  102 1.  The  health  lamps, 
known  as  "Life  Lite,"  were  the  only  ones  under  attack 
in  this  proceeding  by  the  Commission.  These  lamps,  in 
various  models,  range  in  price  from  $49.50  to  $130  [R. 
400],  and  from  1932  to  the  time  of  the  hearing,  in  May, 
1941,  the  company  had  sold  approximately  3400  of  them 
[R.  102].  Most  of  the  lamps  are  rented  to  prospective 
purchasers  before  they  are  sold  [R.  399]. 

The  Product. 

Various  types  of  lamps  are  used  to  create  ultra-violet 
rays  [R.  113,  114,  162,  316,  317],  but  those  most  fre- 
quently mentioned  in  this  case  are  the  "hot  (juartz"  and 
the  "cold  quartz"  types.  In  each  of  these,  the  important 
element  is  a  tube  made  of  fused  (juartz.  Quartz  is  used 
because  it  transmits  the  radiation  much  better  than  docs: 
glass  [R.  165].  The  hot  quartz  lamp  has  a  tube  with  a 
considerable  amount  of  mercury  in  it,  vaporized  in  opera- 
tion by  a  low  voltage,  high  amperage  electrical  arc.  and 
giving  off  ultra-violet  rays  of  high  intensity  and  various 
wave-lengths  |  R.  113,  114J.  In  the  cold  (juartz  lamp,  the 
tube  is  exhausted  of  all  gases,  and  then  rtlled  with  a  mix- 
ture of  helium,  argon,  neon  and  krypton,  with  only  a  small 
amount  of  mercury  added,  and  hermetically  sealed.  In 
operation,  the  mercury  vapor  is  ionized  by  a  high  xoltage. 
low  amperage  electrical  current,  and  produces  a  high  in- 
tensity of  ultra-violet  light,  most  of  which  is  concentrated 
in  the  neighborhood  of  a  single  wave-!ength.  2S?i7  ang- 
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Strom  units. ^  All  cold  quartz  lamps  are  approximately 
the  same  in  so  far  as  concerns  the  spectral  range  of  the 
ultra-violet  rays  emitted  by  them,  but  they  vary  in  potency 
[R.  163,  209,  318,  319].  Petitioner's  lamp,  "Life  Lite," 
is  of  the  cold  quartz  type;  it  is  more  properly  called  a 
"mercury  vapor  discharge  tube"  than  a  "mercury  arc" 
[R.  162,  163].  Another  type  of  lamp  discussed  by  the 
witnesses  is  the  so-called  sun  lamp.  It  is  designed  to  re- 
produce, to  some  extent,  at  least,  the  range  of  ultra-violet 
radiation  that  is  found  in  sunlight.  The  ideal  sun  lamp 
would  be  one  which  emitted  ultra-violet  radiation  not  dif- 
fering essentially  from  clearest  weather,  mid-day,  mid- 
summer, mid-latitude,  sea  level  natural  sunlight,  but  many 
of  the  sun  lamps  on  the  market  depart  appreciably  from 
that  standard  [R.  325,  326]. 

Scientific  Background. 

The  electro-magnetic  spectrum  contains  a  very  broad 
range  of  wave-lengths  of  rays  [R.  321].  For  present 
purposes,  it  is  sufficient  to  notice  only  some  parts  of  it. 
Wave-lengths  in  the  infra-red  portion  run  from  about 
7800  angstrom  units  to  perhaps  as  long  as  150,000;  in 
the  visible  portion  (violet,  indigo,  blue,  green,  yellow, 
orange  and  red)  from  about  3900  to  approximately  7800; 
in  the  ultra-violet  from  less  than  1860  to  about  3900. 
The  shortest  ultra-violet  ray  which  quartz  will  transmit 
is  1860  angstrom  units.  The  longest  infra-red  rays  found 
in  natural  sunlight  are  about  50,000  angstrom  units  [R. 
162]. 

The  range  of  ultra-violet  wave-lengths  found  in  natural 
sunlight  overlaps  the  range  produced  by  cold  quartz  lamps, 


2The  units  of  measurement  commonly  used  in  measuring  or  classifying 
wave-lengths  of  rays  in  the  electro-magnetic  spectrum  are  the  millimicron 
and  the  angstrom  unit.  One  millimicron  equals  ten  angstrom  units  [R.  157], 
and  one  angstrom  unit  equals  one  ten-millionth  (1/10,000,000)  of  a  millimeter 
[R.  i2\]. 
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but  the  two  do  not  coincide.  Most  of  the  rays  from  cold 
quartz  lamps  are  shorter  than  those  in  sunlight  [R.  163 J. 
The  sun's  ultra-violet  spectral  range  is  from  about  2910 
angstrom  units  to  about  3900  [R.  158].  That  of  the 
"Life  Lite"  lamp,  which  is  the  same  as  that  of  any  stand- 
ard cold  quartz  unit,  runs  from  about  2540  (2537)'^  lo 
3660,  but  89.2  per  cent  of  the  lamp's  energy  output  is 
concentrated  in  the  region  of  2540  angstrom  units  \  R. 
119,  120]. 

Not  all  ultra-violet  rays  have  biological  or  actinic 
(chemical)  effects  upon  the  human  body.  The  range  from 
3900  or  4000  angstrom  units  to  about  3200  is  apparently 
negative  [R.  124J.  The  actinic  rays  from  the  sun  are  in 
the  range  from  2900  to  3200  angstrom  units  |R.  124, 
125]. 

Success  Experience. 

During  Mr.  Warren's  employment  by  the  Metlox  Cor- 
poration, in  1929,  he  took  the  lamp  then  being  made  by 
that  company  to  the  California  Institute  of  Technology, 
and  had  it  analyzed  [R.  391,  392J.  He  also  took  it  to 
laboratories  in  Los  Angeles,  where  bactericidal  tests  were 
made  with  it,  and  had  six  or  eight  doctors  using  the  lamp 
in  their  practice,  in  order  to  get  first-hand  information 
[R.  392].  The  identical  quartz  tube  used  in  the  Metlox 
lamp  was  later  used  in  the  "Life  Lite"  lamp  under  attack 
in  this  proceeding  by  the  Commission  |R.  392].  When 
Warren  started  in  business  as  the  Ultra-\'iolet  Home 
Products  Company,  in  1932,  he  started  to  manufacture  a 
lamp  with  a  tube  of  a  slightly  different  shai)e,  and  using 
a  slightly  different  current,  so  he  took  the  xModel  A  hand 


sVVitnesscs  used  2540  angstrom  units  as  synonymous  with  25.^7,  the  dif- 
ference licing  negligil>lc  as  a  practical  matter  [R.  245,  268,  325]. 
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lamp  to  Dr.  Wesley  Leighton,^  a  professor  and  research 
worker  in  ultra-violet  radiation  at  Pomona  College  [R. 
393,  394].  There  he  and  Dr.  Leighton,  working  together, 
measured  the  ultra-violet  output  of  the  lamp,  and  it  checked 
exactly  with  the  standard  output  of  the  cold  quartz  type 
lamp  [R.  394]. 

Not  content  with  investigation  by  others,  Warren 
started,  in  1930,  to  use  the  lamp  consistently  in  daily  treat- 
ments upon  himself  [R.  102,  103].  He  observed  a  bene- 
ficial effect  upon  his  general  health  [R.  103,  105],  and 
used  it  with  repeated  success  to  clear  up  an  athlete's  foot 
condition  on  his  feet  [R.  105,  106]. 

Later,  in  1935,  Dr.  Roger  W.  Truesdail,  whose  testi- 
mony before  the  trial  examiner  in  this  proceeding  will  be 
discussed  in  more  detail  later  in  this  brief,  performed 
elaborate  experiments,  using  standard  and  accepted  meth- 
ods, in  his  laboratories  in  Los  Angeles,  to  determine 
whether  the  "Life  Lite"  lamp  would  cure,  or  cause  re- 
calcification  in,  rats  that  had  been  made  rachitic  [R.  213- 
261].  He  found  that  there  was  a  definite  healing  of 
rickets  in  all  animals  exposed  to  the  lamp  [R.  220,  241]. 
He  testified,  without  contradiction,  that  the  use  of  ultra- 
violet light  irradiation  as  an  aid  in  the  prevention  of 
rickets  in  children  is  a  common  practice  [R.  255]. 

Ultra-violet  lamps  are  also  commonly  used  in  health 
resorts  and  physical  training  offices  [R.  369].  It  has  long 
been  common  knowledge  that  there  is  a  correlation  between 
vitamin  D  in  human  beings  and  ultra-violet  rays.  General 
Baking  Co.  v.  Grocers  Baking  Co.,  3  F.  Supp.  146,  148 
(D.  C.  W.  D.  Ky.,  1933);  Wisconsin  Alumni  R.  F.  z: 
Vitamin  Technologists,  41  F.  Supp  857  (D.  C.  S.  D.  Cal., 
1941). 

^Brother  of  the  Dr.  Leighton  who  testified  before  the  trial  examiner. 


—19— 

II. 

The  Evidence  Adduced  by  the  Commission  in  Support 
of  Its  Complaint  Was  Inconclusive  in  Character. 

Detailed  examination  of  the  evidence  will  come  in  later 
sections  of  this  brief,  but  it  may  be  helpful,  at  this  point, 
to  consider,  as  a  whole,  the  proceedings  before  the  trial 
examiner. 

The  first  witness  called  by  the  Commission  was  Thomas 
S.  Warren,  President  and  General  Manager  of  Petitioner 
[R.  100].  His  testimony  was  devoted  largely  to  matters 
not  here  in  issue,  but  he  did  relate  his  own  personal  ex- 
perience in  using  the  "Life  Lite"  lamp,  including  the  defi- 
nite benefits  he  derived  therefrom  [R.  102-107J.  His 
testimony  in  that  regard  was  never  contradicted  or  seri- 
ously questioned  by  other  witnesses. 

Dr.  Samuel  Ayres,  Jr.,  was  next  called.  He  testified 
that  after  graduating  from  medical  school  in  1919  with 
a  degree  of  M.  D.,  followed  by  inter neship  and  some 
graduate  assistant  work  [R.  129],  his  practice  had  been 
limited  to  diseases  of  the  skin  [R.  129,  132].  By  another 
witness,  he  was  described  as  one  of  the  most  prominent 
skin  men  in  the  city,  and  well  known  throughout  the  coun- 
try [R.  208].  Petitioner  does  not  question  his  qualifica- 
tions as  a  dermatologist,  but  his  understanding  of  the 
"Life  Lite"  lamp  and  the  therai)eutic  benefits  to  be  de- 
rived from  its  use  is  another  (juestion.  1  le  had  used  ultra- 
violet light  in  his  practice  for  about  twenty  years,  and  a 
lamp  of  the  cold  (juartz  type  for  api)roximatcly  ei^j^ht  or 
ten  years  \R.  129.  146 1,  but  he  had  not  e\en  examined 
the  "Life  Lite"  lamp  [R.  145,  146],  and  his  concept  of 
the  spectral  range  of  sunlight  as  compared  to  that  of  the 
lamp  was  hazy   [R.   149].     He  evaded  a  refjnest   for  an- 
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thority  in  support  of  his  statement  that  natural  sunlight 
contains  rays  of  the  length  that  emanate  from  cold  quartz 
lamps,  saying  that  the  question  was  one  for  a  physicist 
[R.  149],  and  admitted  that  that  was  something  about 
which  he  was  merely  speculating,  as  far  as  his  testimony 
was  concerned  [R.  14^  |.  It  was  his  opinion  that  all  disease 
is  properly  a  subject  for  treatment  or  supervision  by  a 
physician  rather  than  home  treatment   [R.   145]. 

Dr.  Fred  B.  Moor,  the  third  witness  for  the  Commis- 
sion, was  also  unacquainted  with  the  "Life  Lite"  lamp  [R. 
161].  His  specialty  had  been  in  the  fields  of  pharma- 
cology, therapeutics  and  physical  therapy  [R.  156].  Lie 
had  used  the  hot  quartz  lamp  in  treating  many  patients 
[R.  207],  but  the  clinic  with  which  he  was  connected  used 
the  cold  quartz  lamp  only  occasionally  [R.  177].  He  ad- 
mitted that  he  had  had  very  little  experience  in  the  use  of 
the  cold  quartz  in  general  therapy,  and  that  his  personal 
experience  was  not  sufficient  to  form  a  basis  for  an  opin- 
ion as  an  expert  witness  [R.  193].  His  testimony  was 
based,  in  part,  upon  published  statements  of  the  Council 
of  Physical  Therapy  of  the  American  Medical  Association 
[R.  180],  and  when  he  said  that  treatment  by  the  cold 
quartz  lamp  for  certain  ailments  or  purposes  was  "not 
generally  accepted",  he  meant  not  accepted  by  the  Council 
of  Physical  Therapy  [R.  177].  He  conceded  that,  generally 
speaking,  a  statement  issued  b}^  the  Council  of  Physical 
Therapy  in  its  publication  \vi\\  be  based  only  upon  an  ex- 
perience which,  to  the  mind  of  the  majority  of  the  Coun- 
cil, "conclusively  establishes  that  the  particular  device  or 
product  does  accomplish  a  particular  result  beyond  all 
question"  [R.  179].  In  order  to  obtain  a  statement  by  the 
Council  favorable  to  a  particular  device  or  treatment,  it  is 
necessary  that  the  device  or  treatment  be  brought  to  the 


—21— 

Council's  attention  and  have  an  established  experience  of 
success ;  hence,  many  devices  have  been  used  successfully 
for  a  considerable  period  of  time  prior  to  their  being 
favorably  reported  upon  in  a  statement  of  the  Council  |  R. 
179,  180].'  None  of  the  things  that  Dr.  Moor  said  were 
unproved  had  been  disproved,  to  his  knowledge.  There  is 
great  division  of  opinion  among  physicians  and  research 
men  of  high  standing  in  the  field  of  ultra-violet  therapy 
and  the  use  of  therapeutic  lamps  of  2540  or  2537  angstrom 
units  wave-length  [R.  205].  According  to  Dr.  Moor,  it 
is  the  general  philosophy  of  the  medical  profession  that 
people  should  not  undertake  any  health  measure,  other 
than  the  ordinary  activities  of  eating  and  sleeping,  except 
on  the  advice  of  a  physician  [R.  175,  176|.  "Physicians 
are  interested  in  protection  of  the  public,  and  most  of 
these  things,  outside  of  eating  and  sleeping,  are  something 
which  may  have  some  potential  danger  in  them"  [R.  176], 

No  other  witnesses  were  produced  by  the  Commission. 

The  inconclusive  and  inadequate  character  of  the  evi- 
dence adduced  by  the  Commission  in  suj)port  of  its  Com- 
plaint is  given  additional  emphasis  b}-  consideration  of  that 
presented  by  Petitioner. 

Dr.  Roger  W.  Truesdail,  the  first  witness  called  for 
Petitioner,  was  a  consulting  chemist  and  consulting  nutri- 
tionist. In  addition  to  scholastic  training  at  the  University 
of  Redlands,  the  University  of  Oregon  and  the  University 
of  Washington,  and  a  wide  teaching  experience  in  the  field 
of  chemistry,  he  had  practiced  his  profession  in  Los  .\nge- 
les  since  1931,  and  was  [Resident  and  a  director  of  labora- 


^Thcre  is  no  evidence  in  the  reronl  that  relitioiier's  prodiicl,  or  any  cold 
fiuartz  lamp,  has  ever  cuine  to  the  attention  ot'  the  Conncil  of  Physical 
Therapy. 
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tories  working  primarily  in  cliemistry  and  bacteriology 
[R.  209-211].  During  the  twelve  years  prior  to  the  hear- 
ing he  engaged  in  study  of  and  experimentation  with  vita- 
min D,  to  determine  its  presence  in  animals,  sources  of  it, 
and  processes  involving  the  creation  of  it  [R.  211,  212]. 
Rats  are  the  animals  commonly  used  in  laboratories  for 
vitamin  D  tests  or  assays,  and  Dr.  Truesdail  had  had 
under  his  supervision  or  direct  control  ten  thousand  or 
more  of  them,  used  solely  for  vitamin  D  work  [R.  216]. 
During  the  year  1935,  he  conducted  experiments  with 
Petitioner's  product,  "Life  Lite"  [R.  213],  to  determine 
whether  its  light  would  cure,  or  cause  recalcification  in, 
rats  that  had  been  made  rachitic  [R.  215,  216].  His  testi- 
mony described  in  detail  the  technique  that  was  used  in 
the  experiments  [R.  216-219,  241-243,  257]  and  the  re- 
sults obtained*^  [R.  219-241].  The  clarity  and  coherence 
of  his  discussion  are  convincing  in  themselves,  and  help  to 
explain  why  no  attempt  was  made  by  the  Commission  to 
contradict  or  otherwise  impugn  his  testimony.  Dr.  Trues- 
dail has  himself  owned  a  "Life  Lite"  lamp,  and  used  it  in 
his  own  home  [R.  213]. 

Dr.  Philip  A.  Leighton  was  next  called  for  Petitioner. 
At  the  time  of  the  hearing,  he  was  Professor  of  Chemistry 
and  executive  head  of  the  Department  of  Chemistry  at 
Stanford  University.  After  taking  a  Bachelor's  degree  and 
a  Master's  degree  at  Pomona  College,  California,  he  took  a 
Master's  degree  and  the  degree  of  Doctor  of  Philosophy  at 


^There  was   a   definite  healing   of   rickets   in   all   animals  exposed    to   the 
lamp  [R.  220,  241]. 
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Harvard  University.  He  had  also  studied  at  the  Uni- 
versity of  Munich,  at  Johns  Hopkins  University,  at  Cam- 
bridge University  in  England,  and  at  the  Imperial  College 
of  Science  in  London,  and  taught  at  Harvard  and,  since 
1928,  at  Stanford  [R.  266,  267,  313].  His  writings  in  the 
field  of  ultra-violet  radiation,  from  1926  to  1935,  had  been 
published  in  the  Journal  of  the  Optical  Society  of  America, 
the  Physical  Review,  the  Journal  of  Physical  Chemistry, 
the  Journal  of  the  American  Chemical  Society,  and  the 
Review  of  Scientific  Instruments  [R.  267].  At  the  time 
of  the  hearing  there  was  about  to  be  published  under  the 
auspices  of  the  American  Chemical  Society  a  book  en- 
titled "The  Photochemistry  of  Gases",  of  which  Dr.  Leigh- 
ton  was  co-author  [R.  296]. 

Ultra-violet  light  is  a  subject  of  continuous  research  in 
Dr.  Leighton's  department  at  Stanford,  and  the  informa- 
tion he  gave  at  the  hearing  was  the  latest  available  on 
the  subject.  He  had  engaged  in  that  study  within  a 
week  before  he  took  the  witness  stand  [R.  296].  He  was 
a  physical  chemist,  and  his  special  field  of  interest  had 
1>een  photochemistry  [R.  268],  which  is  the  study  of  the 
chemical  effects  of  light,  including  the  invisible  rays,  such 
as  ultra-violet  [R.  268].  He  had  been  engaged  in  the  field 
of  photochemistry  for  eighteen  years  (/W. ),  and  the  chem- 
ical eft'ects  of  light  in  the  skin  had  been  i)art  of  his  in- 
terest I R.  338 1 .  lie  had  used  hot  (|uartz  lamps  in  his 
experiments,  and  designed  several  of  his  own  \\i.  340], 
and  also  had  used  Petitioner's  product,  the  "Life  Lite", 
in  his  studies  [R.  284]. 
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Dr.  Leighton  identified  two  charts  or  graphs  reflecting 
information  considered  basic  in  the  science  of  photochem- 
istry' [R.  297],  and  accepted  as  facts,  rather  than  opin- 
ions, by  photochemists  in  general  [R.  298].  Those  facts 
are  as  fundamental  in  the  study  of  photochemistry  as  is 
the  law  of  gravity  in  the  study  of  physics  (id.)  The 
Commission's  trial  examiner  first  admitted  the  charts  in 
evidence  [R.  270,  286],  and  then,  upon  motion  of  the 
Commission's  attorney,  struck  them  out  [R.  303].  The 
stated  purpose  of  this  procedure  [R.  273]  was  to  enable 
the  Commission  finally  to  rule,  but  the  record  does  not 
reveal  what,  if  any,  ruling  was  made  by  the  Commission. 

The  final  witness  for  Petitioner  (except  that  during 
deferred  cross-examination  of  Thomas  S.  Warren,  he  be- 
came pro  forma  a  witness  for  Petitioner  for  a  short  time) 
was  Dr.  Floyd  Roswell  Parks.  He  was  a  physician  and 
surgeon,  in  general  practice  of  medicine  and  surgery  in 
California  since  1929  [R.  358].  He  was  a  graduate  of 
Harvard  University  in  1925  with  the  degree  of  Doctor 
of  Medicine,  was  a  member  of  the  Los  Angeles  County, 
the  State,  and  the  American  Medical  Associations,  the 
Los  Angeles  Surgical  Society,  a  fellow  of  the  American 
College  of  Surgeons,  and  had  been  associated  with  the 
General  Hospital,  Children's  Hospital,  St.  Vincent's  Hos- 


^The  first  chart,  representing  absorption  curves  of  layers  of  the  skin  and 
the  alisorption  curve  of  ergosterol,  as  functions  of  wave  lengths  of  ultra-vio- 
let rays,  was  marked  "Respondent's  Exhibit  2"  [R.  269].  Petitioner  here 
was,  of  course,  designated  "'Respondent"  in  the  hearing  before  the  trial  ex- 
aminer. The  second  chart,  showing  relative  efficiencies  of  different  wave 
lengths  of  ultra-violet  light  in  the  production  of  erythema,  vesiculation  of 
paramccia,  and  bactericidal  action,  was  marked  "Respondent's  Exhibit  3" 
[R.  275]. 


pital,  Queen  of  Angels  Hospital,  and  Hollywood  Hospital 
[R.  358,  359].  He  specialized  in  general  surgery,  and 
was  not  primarily  a  physiotherapist  [R.  372,  374].  How- 
ever, he  had  used  ultra-violet  light  in  his  practice  since 
1933  [R.  359,  369,  370],  at  which  time  the  cold  quartz 
type  of  lamp  was  just  coming  on  the  market  [R.  389). 
He  was  familiar  with  the  type  of  light,  of  2537  angstrom 
units  wave-length,  emanating  from  cold  quartz  lamps,  and 
had  observed  the  results  of  that  light  upon  the  human 
body  [R.  359].  He  had  not  personally  a])plied  the  lamp 
in  treatment  of  patients  [R.  375],  preferring  to  send  them 
to  physiotherapy  departments  of  hospitals  [R.  371-373, 
382,  384,  388],  but  had  studied  its  use  in  the  treatment 
of  disease,  and  its  effect  upon  human  health  [R.  359].  He 
was  familiar  with  the  ''Life  Lite"  lamp,  manufactured  by 
Petitioner  [R.  359,  360],  had  found  it  to  be  very  bene- 
ficial, and  recommended  it  to  his  patients  [R.  360,  388]. 
He  described  in  some  detail  an  actual  case  in  which  he 
advised  the  use  of  one  of  Petitioner's  lamps  on  a  patient, 
and  conspicuously  good  results  followed  the  treatment  [R. 
361,367,368]. 

At  the  conclusion  of  Petitioner's  evidence  tlie  Commis- 
sion produced  no  rebuttal,  and  the  case  was  closed  for  the 
taking  of  testimony. 
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III. 

The  Portions  of  the  Commission's  Findings  and  Or- 
der Here  in  Issue  Were  Without  Substantial 
Support  in  the  Evidence. 

Scope  of  Review. 

Section  S  of  the  Federal  Trade  Commission  Act,  as 
amended  (Title  15,  U.  S.  C.  1040  ed..  Sec.  45),  provides: 
"The  findings  of  the  Commission  as  to  the  facts,  if  sup- 
ported by  evidence,  shall  be  conclusive." 

It  is  well  settled  that  the  word  "evidence",  as  used  in 
the  statute,  means  substantial  evidence.  Construing  the 
same  provision — identical  in  wording  except  that  "Board" 
is  substituted  for  "Commission" — in  the  National  Labor 
Relations  Act  (Title  20,  Sec.  160  (e),  U.  S.  C.  1940  ed.), 
the  Supreme  Court,  in  National  Labor  Relations  Board  v. 
Columbian  Enameling  and  Stamping  Co.,  306  U.  S.  292 
(1939),  said  (pp.  299,  300): 

Section  10  (e)  of  the  Act  provides:  ".  .  .  The 
findings  of  the  Board  as  to  the  facts,  if  supported 
by  evidence,  shall  be  conclusive."  But  as  has  often 
been  pointed  out,  this,  as  in  the  case  of  other  findings 
by  administrative  bodies,  means  evidence  which  is 
substantial,  that  is,  affording  a  substantial  basis  of 
fact  from  which  the  fact  in  issue  can  be  reasonably 
inferred.  Washington,  V.  &  M.  Coach  Co.  v.  Na- 
tional Labor  Relations  Board,  301  U.  S.  142;  Con- 
solidated Edison  Co.  v.  National  Labor  Relations 
Board,  305  U.  S.  197;  Appalachian  Electric  Power 
Co.  V.  National  Labor  Relations  Board,  93  F.  2d 
985,  989;  National  Labor  Relations  Board  v.  Thomp- 
son Products  Inc.,  97  F.  2d  13;  Ballston-Stillwater 
Knitting  Co.  v.  National  Labor  Relations  Board,  98 
F.  2d  758,  764.     Substantial  evidence  is  more  :tban  a 
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scintilla,  and  must  do  more  than  create  a  suspicion 
of  the  existence  of  the  fact  to  be  established.  "It 
means  such  relevant  evidence  as  a  reasonable  mind 
might  accept  as  adequate  to  support  a  conclusion," 
Consolidated  Edison  Co.  v.  National  Labor  Relations 
Board,  supra,  p.  229,  and  it  must  be  enough  to  justify, 
if  the  trial  were  to  a  jury,  a  refusal  to  direct  a  ver- 
dict when  the  conclusion  sought  to  be  drawn  from 
it  is  one  of  fact  for  the  jury.  See  Baltimore  &  Ohio 
R.  Co.  V.  Groeger,  266  U.  S.  521,  524;  Gunning  v. 
Cooley,  281  U.  S.  90,  94;  Appalachian  Electric  Power 
Co.  V.  National  Labor  Relations  Board,  supra,  989. 

To  the  same  effect,  see  Consolidated  Edison  Co.  v.  Na- 
tional Labor  Relations  Board,  305  U.  S.  197  (1938),  and 
Neff  V.  Federal  Trade  Commission,  117  F.  (2d)  495 
(C.  C.  A.  3,  1941).  In  the  case  of  Gunning  v.  Cooley, 
281  U.  S.  90  (1930),  cited  supra  in  the  Columbian 
Enameling  and  Stamping  Co.  case,  the  Court  discussed  the 
quantum  of  evidence  sufficient  to  send  a  case  to  a  jury,  and 
said,  in  part  (p.  94)  : 

"A  mere  scintilla  of  evidence  is  not  enough  to 
require  the  submission  of  an  issue  to  the  jury.  The 
decisions  establish  a  more  reasonable  rule  "that  in 
every  case,  before  the  evidence  is  left  to  the  jury, 
there  is  a  preliminary  fjuestion  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether 
there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  onus  of  proof  is  imposed."  Improvement 
Company  v.  Munson,  14  Wall.  442,  448.  Pleasants 
v.  Fant,  22  Wall.   116,  122. 

Where  the  evidence  upon  any  issue  is  all  on  one 
side  or  so  overwhelmingly  on  one  side  as  to  leave  no 
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room  to  doubt  what  the  fact  is,  the  court  should  give 
a  peremptory  instruction  to  the  jury.  People's  Sav- 
ings Bank  v.  Bates,  120  U.  S.  556,  562.  Southern 
Pacific  Company  v.  Pool,  160  U.  S.  438,  440. 

In  order  to  determine  in  any  particular  case  whether 
or  not  the  evidence  supporting  the  findings  is  substantial, 
it  is  necessary,  of  course,  to  examine  the  record  as  a  whole. 
Such  is  the  practice  of  the  courts,  well  exemplified  in 
International  Shoe  Company  v.  Federal  Trade  Commis- 
sion, 280  U.  S.  291  (1930).  There,  the  Court  had  before 
it  a  proceeding  under  section  7  of  the  Clayton  Act,  and  the 
case  turned  upon  the  question  of  the  existence  of  substan- 
tial competition  between  International  Shoe  Company  and 
the  corporation  whose  stock  it  had  acquired.  In  part,  the 
Court  said  (pp.  297,  299)  : 

The  rule  to  be  followed  is  stated  in  Federal  Trade 
Comm'n  v.  Curtis  Co.,  260  U.  S.  568,  580: 

''Manifestly,  the  court  must  inquire  whether  the 
Commission's  findings  of  fact  are  supported  by  evi- 
dence. If  so  supported,  they  are  conclusive.  But  as 
the  statute  grants  jurisdiction  to  make  and  enter, 
upon  the  pleadings,  testimony  and  proceedings,  a 
decree  affirming,  modifying  or  setting  aside  an  order, 
the  court  must  also  have  power  to  examine  the  whole 
record  and  ascertain  for  itself  the  issues  presented 
and  whether  there  are  material  facts  not  reported 
by  the  Commission.  If  there  be  substantial  evidence 
relating  to  such  facts  from  which  different  conclu- 
sions reasonably  may  be  drawn,  the  matter  may  be 
and  ordinarily,  we  think,  should  be  remanded  to  the 
Commission — the  primary  fact-finding  body — with  di- 
rection to  make  additional  findings,  but  if  from  all  the 
circumstances  it  clearly  appears  that  in  the  interest 
of  justice  the  controversy  should  be  decided  without 
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further  delay  the  court  has  full  power  under  the 
statute  so  to  do.  The  language  of  the  statute  is 
broad  and  confers  power  of  review  not  found  in  the 
Interstate  Commerce  Act." 

******** 
In  addition  to  the  circumstances  already  cited,  the 
officers  of  the  International  testified  categorically  that 
there  was  in  fact  no  substantial  competition  between 
the  companies  in  respect  of  these  shoes,  but  that  at 
most  competition  was  incidental  and  so  imperceptible 
that  it  could  not  be  located.  The  existence  of  compe- 
tition is  a  fact  disclosed  by  observation  rather  than  by 
the  processes  of  logic ;  and  when  these  officers,  skilled 
in  the  business  which  they  have  carried  on,  assert 
that  there  was  no  real  competition  in  respect  of  the 
particular  product,  their  testimony  is  to  be  weighed 
like  that  in  respect  of  other  matters  of  fact.  And 
since  there  is  no  testimony  to  the  contrary  and  no 
reason  appears  for  doubting  the  accuracy  of  observa- 
tion or  credibility  of  the  witnesses,  their  statements 
should  be  accepted. 

Also  illustrative  are  Ncjf  v.  Federal  Trade  Commission, 
117  F.  (2d)  495  (C.  C.  A.  3,  1941),  and  Kidder  Oil  Co. 
V.  Federal  Trade  Commission,  117  F.  (2d)  892  (C.  C. 
A.  7,  1941).  The  proceedings  leading  up  to  the  Commis- 
sion's order  in  the  Kidder  Oil  Co.  case  were  similar  in 
many  respects  to  those  in  this  case.  The  Commission 
relied  largely  upon  an  exhibit — an  old  report  of  tests  made 
by  the  United  States  Bureau  of  Standards — and  testimony 
of  two  expert  witnesses.  The  oil  company  produced  ex- 
perts who  had  made  actual  experiments.  The  Court  said, 
in  part   (p.  899): 

A  study  of  the  record  is  convincing  that  the  over- 
whelming weight  of  the  testimon}'  is  contrary  to  the 
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Commission's  contention,  and  under  such  circum- 
stances, it  occurs  to  us  that  the  Commission  would 
have  discerned  the  importance,  and  perhaps  the  neces- 
sity, of  making  such  tests  and  experiments  as  would 
demonstrate,  at  least  to  a  reasonable  certainty,  the 
validity  of  the  charge  which  it  had  the  burden  of  sus- 
taining. *  *  *  Thus,  all  through  this  letter,  as  in 
Exhibit  19,  and  the  testimony  of  Brooks  and  Dill, 
the  information  (if  it  may  be  called  such)  is  what 
graphite  may  or  might  do.  rather  than  what  it  does 
or  does  not  do.  Information  of  such  a  speculative 
and  uncertain  nature  can  afford  little,  if  any,  support 
to  findings  based  thereon.  *  *  *  -y^e  recognize 
that  our  province  is  not  to  weigh  the  testimony,  but 
we  think  it  is  not  inappropriate  to  briefly  refer  to 
some  of  the  direct  positive  testimony  which  contra- 
dicts many  of  the  uncertain  statements  made  by  the 
witnesses  relied  upon  by  the  Commission,  and  the 
inferences  indulged  in  by  such  witnesses. 

Accordingly,  with  respect  to  each  part  of  the  findings 
and  order  of  the  Commission  here  in  issue,  all  of  the  evi- 
dence bearing  upon  such  part  should  be  examined,  with  a 
view  to  ascertaining  whether  such  part  finds  therein  sub- 
stantial support  in  the  legal  sense. 

1.     Benefits  Couiparahlc  to   Those  of  Sunlight. 

The  Complaint  alleged  [Par.  Five;  R.  7,  8]  that  Peti- 
tioner's lamp  "will  not  give  benefits  to  the  skin  and  to  the 
general  health  of  the  individual  comparable  to  that  given 
by  natural  sunlight  for  the  reason  that  the  ultraviolet 
rays  emitted  therefrom  are  not,  in  turn,  comparable  to 
the  ultraviolet  rays  emitted  by  natural  sunlight."  The 
Commission  found   [Findings,  Par.  Six;  R.  91]  that  the 
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''benefits  afforded  by  [Petitioner's]  lamp  to  the  skin  and 
to  the  general  health  cannot  properly  be  compared  with 
those  afforded  by  natural  sunlight  because  of  the  wide 
variation  between  the  rays  emanating  from  the  two 
sources."  The  next  sentence  went  on  to  recite  that  rays 
emitted  from  natural  sunlight  range  from  2900  angstroms 
in  the  ultra-violet  rays  to  approximately  50,000  angstroms 
in  the  infra-red  rays.  Upon  the  basis  of  this  Finding, 
Petitioner  was  ordered  to  desist  from  disseminating  ad- 
vertisements representing  that  its  product  "affords  bene- 
fits to  the  skin  or  to  the  general  health  of  the  user  com- 
parable to  those  afforded  by  natural  sunlight"  [Order, 
Par.  1   (a);  R.  96]. 

Close  consideration  of  the  key  words  "comparable"  and 
"compared",  in  the  passages  just  quoted,  reveals  an  am- 
biguity of  potential  importance.  Webster's  New  Interna- 
tional Dictionary,  Second  Edition,  Unabridged  (1941), 
defines  "comparable"  as  follows:  "Capable  of  being  com- 
pared (with);  worthy  of  comparison  (to)."  To  like  ef- 
fect, Funk  &  Wagnalls  New  Standard  Dictionary  of  the 
English  Language  (1939):  "That  may  be  compared;  fit 
to  be  compared."  The  New  Century  Dictionary  (1930): 
"Capable  of  being  compared;  worthy  of  comparison." 
(Italics  supplied.)  In  using  the  word  "comparable"  in  its 
Complaint  and  Order,  what  did  the  Commission  mean? 
Did  it  mean  (a)  capability  or  possibility  of  comparison, 
or  (b)  worthiness  of  or  fitness  for  comparison?  So  vvith 
the  word  "compared":  its  present  tense  form,  "compare", 
may  mean  "To  examine  character  ov  (|ualitic's  of.  as  of 
two  or  more  i)ersons  or  things,  for  the  purpose  of  dis- 
covering their  resemblances  or  differences"  (Webster, 
supra):  "To  examine  (two  or  niore  persons  or  things) 
with  reference  to  points  of  likeness  or  unlikenes>;  place 
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together,  literally  or  mentally,  so  as  to  perceive  similarity 
or  dissimilarity,  as  of  property  or  relations"  (Funk  & 
Wagnall,  supra) ;  "bring  together,  one  with  another,  for 
the  purpose  of  noting  the  points  of  likeness  and  differ- 
ence" (Century,  supra) ;  or  it  may  mean  "To  represent  as 
similar  as  for  the  purpose  of  illustration ;  to  liken ;  .  .  .  fol- 
lowed by  to;  as,  to  compare  men  to  rats"  (Webster,  supra)  ; 
"To  represent  or  speak  of  as  similar,  analogous  or  equal; 
liken:  with  to;  as,  to  compare  wisdom  to  gold"  (Funk  & 
Wagnall,  supra)  ;  "To  represent  as  similar  or  analogous 
{to);  liken"  (Century,  supra).  In  using  "compared"  in 
the  finding  above  quoted,  did  the  Commission  mean  that 
benefits  afiforded  by  Petitioner's  lamp  and  benefits  afforded 
by  sunlight  could  not  be  examined  or  brought  together 
mentally  so  as  to  perceive  similarities  or  dissimilarities, 
or  did  it  mean  that  such  benefits  from  the  two  respective 
sources  could  not  be  spoken  of  as  similar,  or  likened? 

As  used  in  the  passage  quoted  from  the  Complaint,  the 
fact  that  "comparable"  is  followed  by  "to",  in  each  of  the 
two  places  where  it  is  used,  would  seem  to  point  toward 
the  concept  of  worthiness  of  or  fitness  for  comparison. 
Yet  to  talk  of  ultra-violet  rays  from  one  source  as  being 
"unfit"  to  be  compared,  or  "unworthy"  of  comparison, 
with  ultra-violet  rays  from  another  source  would  undoubt- 
edly be  so  absurd  as  to  arouse  the  mirth  of  the  men  of 
science  who  testified  at  the  hearing.  In  the  Complaint, 
therefore,  "comparable"  must  mean  capable  of  being  sub- 
jected to  the  mental  process  of  perception  of  resemblances 
and  differences.  The  same  reasoning  applies  to  "com- 
pared", as  used  in  the  Findings;  the  only  reasonable  in- 
terpretation of  the  juxtaposition  of  the  sentence  relating 
to  benefits  and  the  sentence  relating  to  wave-lengths  of 
light  rays  is  that  the  former  states  a  conclusion  drawn 
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from  the  latter  (in  conjunction  with  the  preceding:  sub- 
paragraph of  the  Findings),  and  it  seems  clear  that  com- 
paring light  rays  with  each  other  in  terms  of  their  wave- 
lengths in  angstrom  units  is  not  the  same  process  as  liken- 
ing men  to  rats  or  wisdom  to  gold.  It  follows,  of  course, 
that  "comparable"  was  used  in  the  Order  in  the  same 
sense;  otherwise  that  part  of  the  Order  did  not  follow 
the  Complaint  and  Findings,  and  hence  was  improvident. 
and  should  be  annulled.  Federal  Trade  Commission  v. 
Grate,  253  U.  S.  421,  427,  40  S.  Ct.  572,  574,  64  L.  Ed. 
993  ( 1920) ;  Wrisley  Co.  v.  Federal  Trade  Commission, 
113  F.  (2d)  437,  442  (C.  C.  A.  7,  1940). 

But  if  the  foregoing  reasoning  is  sound,  i.  e.,  if  "com- 
parable" and  "compared"  are  used  by  the  Commission  as 
relating  to  measurability  of  mutual  characteristics  or 
qualities  by  common  standards  rather  than  as  relating  to 
worthiness  or  fitness,  the  very  definition  demonstrates  the 
invalidity  of  the  finding  in  question,  for,  from  the  begin- 
ning of  the  proceeding  to  the  end.  the  parties,  the  attor- 
neys and  the  witnesses  did  little  else  (as  far  as  this  particu- 
lar issue  is  concerned)  but  "compare"  the  wave-lengths  of 
the  ultra-violet  rays  of  the  lamp  with  the  wave-lengths  of 
the  ultra-violet  rays  of  the  sun.  in  terms  of  spectral  ranges 
measured  in  angstrom  units  [Complaint,  Par.  Five,  R.  7; 
Findings,  Par.  Six,  R.  90:  and  see  references  under  "Scien- 
tific Background",  supra],  and  "compare"  the  effects  of 
the  lamp's  rays  with  the  effects  of  the  sun's  rays,  in  terms 
of  production  of  erythema'*  [R.  108,  283,  309,  327,  379], 
bactericidal  action  |  R.  163,  188,  189,  282,  289,  290,  292, 
295,  310,  336,  356.  357],  production  of  vitamin  D.  and  the 
beneficial  results  of  that  production  [R.  254,  281-283,  2^2, 


^Erythema  is  the  medical  term   for  sun  Ijiirn    [R.   l^f^]. 
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303,  304,  329,  330,  349,  350,  355,  356],  vesiculation*  [R. 
280,  283],  and  tanning  [R.  132,  133,  282]. 

On  the  other  hand,  if  it  be  assumed  for  the  sake  of 
argument  that  the  Commission  used  "comparable"  and 
"compared"  in  the  sense  of  worthiness  or  fitness,  an  ob- 
vious non  scquitur  appears  on  the  face  of  the  Complaint 
and  Findings.  From  the  fact  that  the  spectral  range  of 
ultra-violet  light  emitted  from  the  "Life  Lite"  lamp  differs 
in  part  from  the  spectral  range  of  ultra-violet  rays  found 
in  sunlight,  it  does  not  follow  that  there  is  any  difference 
in  beneficial  effects  of  the  rays  as  between  the  two  sources. 
The  mere  statement  of  the  contrary  contention  shows  the 
fallacy.  It  is  clear  that,  in  fact,  differences  between  effects 
of  the  principal  biologically  active  band  in  the  "Life  Lite" 
spectrum  and  effects  of  the  biologically  active  ultra-violet 
bands  in  sunlight  are  relative,  and  not  specific  [R.  289, 
290,  295,  311,  312,  313,  328,  336,  353,  354]. 

However,  it  is  not  necessary  to  rely  upon  logomachy. 
Even  if  the  Commission  used  the  words  in  question  in- 
discriminately, and  regardless  of  the  possible  variant 
meanings,  Petitioner  submits  that  the  Finding  still  lacks 
substantial  support  in  the  record.  In  response  to  a  leading 
question.  Dr.  Ayres  advanced  the  bald  opinion  that  he  did 
not  think  that  a  lamp  such  as  Petitioner's  would  give 
benefits  to  the  skin  comparable  to  those  given  by  general 
sunlight  [R.  132].  When  asked  about  benefits  to  general 
health,  as  distinguished  from  skin,  he  replied  [R.  133] : 
"From  direct  personal  observation,  I  am  not  able  to  an- 
swer the  question,  but  from  general  impression  and  from 
literature,  I  would  say  that  it  probably  has  not  the  same 


^Vesiculation  is  the  biological  phenomenon  which  resnUs  in,  and  is  usually 
ohservable  as,  blistering   [R.  28.^]. 
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effect  that  you  would  get  from  the  sunlight,  in  particular, 
that  you  lack  the  tanning  procedure,  and  that  is  considered 
to  be  intimately  connected  with  certain  of  the  benefits  of 
the  natural  sun."  The  question  had  been  whether  the 
lamp  would  give  a  benefit  comparable  to  that  given  by 
natural  sunlight  fR.  132].  At  other  points,  when  asked 
if  the  lamp  would  make  an  improvement  in  the  metabolism, 
he  replied  that  he  did  not  believe  one  could  expect  to  get 
the  "same"  effect  from  this  type  of  radiation  as  from 
natural  sunlight  [R.  141,  142],  and,  concerning  activa- 
tion of  vitamin  D  in  the  human  body,  he  said  he  did  not 
think  the  amount  produced  by  cold  quartz  light  would  be 
"so  much"  as  is  produced  by  natural  sunlight  [R.  150]. 
Aside  from  its  evasiveness,  testimony  of  this  character 
would  hardly  seem  to  be  satisfactory  as  a  foundation  for 
an  order  which  might  have  drastic  economic  consequences 
to  Petitioner.  Testimony  of  the  other  expert  witness  for 
the  Commission,  Dr.  Moor,  did  not  use  the  words  "com- 
parable" or  "compared".  When  asked  to  state  the  differ- 
ence in  effect  as  between  the  shorter  rays  from  cold  quartz 
lamps  and  rays  of  natural  sunlight,  he  replied  |R.  163]  : 
"Well,  the  shorter  rays  are  much  more  irritating  to  the 
skin.  They  are  bactericidal,  more  bactericidal  than 
sunlight.  They  do  not  have  the  same  biological  effects 
as  sunlight."  What  he  meant  by  "same"  is  not  clear, 
since,  a  short  time  later,  he  referred  to  the  maintaining  of 
phosphorus  and  calcium  of  the  body  and  inhibition  of 
rickets  as  proven  benefits  from  devices  such  as  Petition- 
er's product  fR.  173].  Such  benefits  are,  of  course,  de- 
rivable from  sunlight  [R.  254.  292,  329.  349.  350).  As 
to  the  bactericidal  action,  there  was  read  to  him  this  state- 
ment, concerning  tlie  ultra-violet  ray  of  2537  angstrom 
units  wave-length:     "In   regard  to  the  bactericide  effect 
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it  does  not  differ  from  rays  of  longer  or  shorter  wave 
length,"  and  he  said  the  statement  was  correct  [R.  188, 
189]. 

The  lack  of  substance  in  the  remarks  of  the  Commis- 
sion's experts  appears  more  sharply  by  comparison  with 
the  clear  and  convincing  testimony  of  Drs.  Truesdail  and 
Leighton. 

After  describing  in  detail  his  experiments  with  Peti- 
tioner's lamp  upon  rachitic  rats,  and  the  definite  healing 
of  rickets  in  the  animals  [R.  220-243],  Dr.  Truesdail 
testified  upon  cross-examination  as  follows   [R.  254] : 

"Q.  In  your  opinion,  would  the  use  of  respond- 
ent's device  have  the  same  effect  in  preventing  rickets 
and  related  diseases  as  natural  sunlight  would  have, 
or  would  there  be  any  difference?  A.  Well,  I  would 
say  that  for  the  actual  calcium  and  phosphorus 
metabolism,  the  light,  the  artificial  light,  is  more  ef- 
fective than  the  natural  sunlight,  because  it  possesses 
a  biological  band  in  larger  relative  quantities  even 
than  sunlight. 

Q.  You  mean  the  shorter  rays  would  be  more 
effective?  A.  Yes,  that  is  true.  You  '^in  put  food 
out  in  the  sunlight  and  put  milk  out  there,  and  you 
don't  get  a  creation  of  very  much  vitamin  D,  but  you 
can  take  an  artificial  ^ource  and  produce  vitamin  D 
in  it/' 

To  the  same  effect:  Wisconsin  Alumni  R.  F.  v.  Vita- 
min Technologists,  41  F.  Supp.  857,  865  (D.  C.  S.  D. 
Cal,  1941). 
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Equally  direct  and  to  the  point  was  the  testimony  of 
Dr.  Leighton.  First  explaining  his  basic  charts/*^  and 
pointing  out  that  the  shortest  wave  length  of  ultra-violet 
light  found  in  the  solar  spectrum  is  usually  between  2900 
and  3000  angstrom  units  [R.  279],  he  proceeded  to  com- 
pare the  effects  of  ultra-violet  rays  of  2537  angstrom 
units,  such  as  are  emitted  from  the  "Life  Lite"  lamp,  with 
effects  of  ultra-violet  rays  found  in  the  light  of  the  sun 
(or  of  sun  lamps).     Both  sun  lamps  and  lamps  emitting 


i^Exhibit  2,  the  chart  showing  alisorption  of  ultra-violet  rays  by  layers 
of  the  skin  and  by  ergostcrol  [i\.  269],  contained  four  curves,  or  graphs. 
The  one  marked  "ergosterol"  shows  that  absorption  by  the  substance, 
ergosterol  (the  substance  which,  when  exposed  to  ultra-violet  irradiation, 
produces  vitamin  D — R.  346,  347)  is  approximately  the  same  at  2537 
angstrom  units  as  at  3000  angstrom  units  [R.  303,  304].  The  one  marked 
"corncum"  (the  outer  or  horny  layer  of  the  skin — R.  304)  shows  that 
absorption  by  that  layer  of  the  skin  is  "slightly  greater  at  2537,  but  not 
markedly  greater"  than  at  3000  angstrom  units  [R.  304].  The  one  marked 
"granulosum"  (the  skin  layer  underlying  the  corncum — R.  305)  shows  that 
a!)Sorption  by  that  layer,  also,  is  "slightly  greater  at  2537,  but  not  markedly 
different"  from  absorption  by  it  at  3000  angstrom  units  [R.  305].  The 
line  marked  "gcrminativum"  (underlying  the  granulosum — R.  305)  shows 
that  absorption  here,  also,  is  "slightly  greater  at  2537"  than  at  30(K)  [R. 
306].  The  curve  for  "corium,"  the  fourth  layer  (underlying  the  gcrmi- 
nativum, R.  306,  and  the  one  in  which  ergosterol  is  chietl}  found  [R.  307, 
347],  and  the  vitamin  D  activity  is  produced  R.  306)  also  shows  that  ab- 
sorption bv  that  layer  is  "slightly  greater"  at  2537  angstrom  units  than  at 
3000  [R.  306,  307]. 

Exhibit  3,  the  chart  showing  relative  efficiencies  of  different  wave  lengths 
of  ultra-violet  light  in  the  production  of  erythema,  vesiculation  of  paramecia, 
and  bactericidal  action  [R.  275],  contained  three  curves.  The  one  for 
erythema  (synonymous  with  sunburn;  it  is  questionable  whether  erythema  in 
itself  is  beneficial.  Init  to  produce  the  known  beneficial  effects,  which  are 
not  visible  to  the  eye,  erythema,  which  is  visible,  must  also  be  produced — 
R.  i27)  shows  that  the  2537  agstrom  unit  wave  length  is  a  little  more  effi- 
cient than  3020  [R.  282]  and  much  more  efficient  than  3100  [R.  309].  The 
vesiculation  curve  (vesiculation  was  accepted  as  a  criterion  of  the  death  of 
a  single  cell  or  single-celled  organ,  R.  277;  in  human  skin  it  is  observai)lc 
as  blistering,  R.  283)  shows  that  the  vesiculation  power  of  the  3000  angstrom 
unit  wave  length  is  "somewhat  higher  than  at  2537.  but  not  markedly  dif- 
ferent" [R.  310].  The  line  for  bactericidal  action  shows  that  efficiency  at 
2537   is   "considerably   higher"   than   at   3000   [R.   310|. 

In  order  to  determine  the  net  effect  of  any  wave  length  upon  any  particu- 
lar cells  in  the  human  skin,  it  is  necessary  to  consider  the  information 
shown  by  both  charts,  because  such  net  effect  will  depend  upon  (a)  the 
amount  of  light  which  reaches  those  cells,  and  (b)  the  efficiencv  of  the 
wave  length    [R.  280,  313,  343]. 

The  two  charts  arc  reproduced  at  pages  271  and  2'67  of  the  printed  Tran- 
script of  the  Record. 
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rays  of  2537  angstrom  units  wave  length  will  produce 
erythema,  both  will  produce  increased  vitamin  D  activity, 
and  both  have  a  bactericidal  and  vesiculation  action  [R. 
281].  In  a  practical  way,  the  chief  effect  that  one  would 
obtain  from  the  ordinary  sun  lamp  would  be  a  coat  of  tan, 
and  the  chief  effects  that  one  would  obtain  from  rays  of 
2537  angstrom  units  would  be  an  increased  vitamin  D  ac- 
tivity, erythema  and  bactericidal  action  [R.  282].  The 
only  definitely  established 'beneficial  effects  of  natural  sun- 
light and  sun  lamps  are  increased  vitamin  D  activity  and 
bactericidal  action  [R.  330],  and  that  is  also  true  of  cold 
quartz  type  therapeutic  lamps  [R.  356].^^  Specific  effects 
produced  upon  the  human  being  by  2537  angstroms  are 
also  produced  by  sunlight,  and  those  produced  by  the 
ultra-violet  in  sunlight  are  also  produced  by  2537  ang- 
stroms [R.  295,  311,  336,  353],  except  as  to  tanning, 
which  is  of  doubtful  benefit  [R.  335,  336].  There  are 
relative  differences,  but  no  specific  differences  [R.  289, 
295].  The  cold  quartz  lamp  is  more  efficient  in  its  bac- 
tericidal effect  [R.  336,  357].  To  obtain  the  same  results 
by  the  use  of  the  cold  quartz  lamp,  it  would  not  be  neces- 
sary to  expose  the  skin  as  long  with  the  natural  sunlight 
or  the  average  commercial  sun  lamp  [R.  355].  In  cases 
of  human  beings  irradiated  by  wave-lengths  of  2540 
angstrom  units  and  of  3000  or  thereabout,  results  will  be 
determined  by.  first,  the  relative  Intensities  of  the  sources 
used;  second,  the  relative  absorption  by  skin  layers  for 
the  dift'erent  wave  lengths;  and.  third,  the  relative  absorp- 
tion by  such  substances  as  ergosterol  [R.  313].  As  these 
things  are  true  of  cold  quartz  type  lamps,  in  general,  so 


liThe  more  particular  effects  discussed  in  succeeding  sections  of  this 
brief  fall  into  one  Or  the  other  of  these  two  general  categories  of  beneficial 
effects. 
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also  are  they  true  of  Petitioner's  product,  in  particular. 
Comparing  results  from  a  short  exposure  with  a  "Life 
Lite",  sufficient  to  produce  erythema,  with  results  from 
exposure  to  the  sun  for  a  long  enough  period  of  time  to 
produce  the  same  erythema,  the  amount  of  vitamin  D 
activation  would  be  about  the  same  for  each  source,  and 
Petitioner's  product  would  have  a  greater  bactericidal  ac- 
tion [R.  292,  336,  349,  350].  Exposure  to  a  cold  quartz 
lamp,  used  according  to  directions  for  the  use  of  the 
"Life  Lite"  hand  model,  would  give  a  greater  beneficial 
effect  than  would  exposure  to  sunlight  for  the  same  length 
of  time  [R.  329]. 

Considering  the  evidence  upon  this  issue,  as  a  whole, 
Petitioner  submits  that  it  overwhelmingly  compels  the  con- 
clusion that  the  parts  of  the  Commissioner's  Finding  and 
Order  last  above  quoted  are  entirely  unsupported  by  the 
record,  and  should  be  set  aside. 

2.     Riugwonn,  Athlete's  I'oot,  Acne,  Eczema,  Psoriasis. 

The  Complaint  alleged  that  Petitioner  had  represented 
that  the  use  of  its  lamp  "provides  a  cure,  remedy  or  com- 
petent and  adequate  treatment  for  .  .  .  ringworm 
.  .  .  athlete's  foot,  acne,  eczema,  psoriasis,  .  .  .  and 
that  it  will  give  relief  in  all  of  such  conditions,  diseases 
and  ailments"  [Par.  Four,  R.  6]  ;  it  alleged,  further,  that 
the  therapeutic  value  of  Petitioner's  lamp  "is  limited  to 
the  possible  destruction  of  bacteria  when  present  on  the 
surface  of  the  skin  and  it  would  be  of  no  value  in  the 
treatment  of  .  .  .  ringworm  .  .  .  athlete's  foot, 
acne,  eczema.  i)soriasis  .  .  ."  [Par.  Five.  R.  8].  The 
Commission  found  as  follows   [Par.  Seven,  R.  91  |  : 

While  ultra-violet  rays  of  the  wave  length  emitted 
by  [Petitioner's]  lamp  possess  bactericidal  properties, 


such  properties  are  effective  only  in  those  cases  where 
the  infection  sought  to  be  attacked  is  limited  to  the 
surface  of  the  skin.  The  rays  are  incapable  of 
penetrating  the  surface  of  the  skin  and  destroying 
bacteria  or  fungi  present  below  the  surface.  The  use 
of  [Petitioner's]  lamp  therefore  does  not  constitute 
a  cure  or  remedy  or  a  competent  or  adequate  treat- 
ment for  such  conditions  as  .  .  .  ring\vorm,  ath- 
lete's foot,  acne,  eczema,  psoriasis  .  .  .,  all  of 
which  are  due  to  causes  existing  below  the  surface 
of  the  skin. 

and  thereupon  ordered  Petitioner  to  cease  and  desist  from 
representing  "that  said  lamp  constitutes  a  cure  or  remedy 
or  a  competent  or  adequate  treatment  for     .     .     .     ring- 
worm,  athlete's    foot,   acne,    eczema,    psoriasis 
[Par.  1  (b),  R.  96]. 

The  validity  of  these  parts  of  the  Findings  and  Order 
depends  in  large  part  upon  proper  evaluation,  according 
to  the  evidence,  of  the  bactericidal  action  of  the  "Life 
Lite"  lamp.^~  Such  evaluation  requires  consideration  of 
the  extent  to  which  rays  from  the  lamp  penetrate  the 
human  skin. 

Dr.  Ayres  had  little  to  say  about  penetration  of  the  skin 
by  the  rays,  merely  volunteering  the  remark  that  most  of 
the  rays  of  the  light  are  filtered  out  by  the  upper  skin 
layers  [R.  140].  Dr.  Moor  was  rather  insistent  that  the 
rays  have  very  little  penetrating  power  [R.  164,  167],  and 
do  not  reach  below  the  surface  of  the  skin  [R.  167],  but, 


i2Throughout  all  of  the  discussion  in  this  brief,  it  should  he  borne  in 
mind,  of  course,  that  the  establishment  of  divisions  and  subdivisions  of  the 
argument  is,  to  some  extent,  artificial,  resulting  from  the  practical  necessity 
of  classification  by  topics,  and  does  not  mean  that,  in  fact,  any  particular 
chemical  or  biological  effect  of  the  use  of  Petitioner's  product  is  unrelated 
to  other  effects. 
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upon  cross-examination,  he  admitted  that  he  did  not  know 
whether  they  penetrate  deep  enough  to  reach  the  blood 
stream  [R.  185,  186J,  nor  the  exact  depth  of  penetration 
[R.  188].  He  agreed  that  they  have  enough  penetrating 
power  to  produce  biologic  and  photochemical  effects  [K. 
188,  201  J,  and  that  in  regard  to  bactericidal  effect,  they 
do  not  differ  from  rays  of  longer  or  shorter  wave  length 
[R.  188,  189]. 

Dr.  Leighton,  on  the  other  hand,  went  into  the  subject 
with  care  and  precision.  He  discussed  the  absorption  of 
ultra-violet  light  by  each  of  the  four  outer  layers  of  the 
skin  [R.  304-307,  339-343],  mentioned  that  in  the  spectral 
range,  2500  to  3050  angstrom  units,  no  marked  differences 
in  penetration  are  found  [R.  339],  the  relative  absorption 
of  the  four  layers  at  2537  angstroms  being  about  the  samp 
as  at  3000  angstroms  [R.  342],  and  stated  that  the  cold 
quartz  lamp  was  the  most  efficient  source  of  ultra-violet 
rays  that  had  yet  been  developed,  as  far  as  bactericidal 
action  was  concerned  [R.  344].  Ultra-violet  light  from 
the  sun  or  from  an  ideal  type  of  sun  lamp  would  penetrate 
into  the  corium  layer  of  the  skin  |  R.  331],  and  the  pene- 
tration of  rays  of  2537  angstroms  into  that  layer  would 
be  only  about  seven-tenths  as  great  as  the  penetration  of 
rays  of  3000  angstroms  into  that  layer  [R.  332,  333,  342, 
345],  but  the  cold  (|uartz  light  would  be  iimch  more  effi- 
cient in  the  bactericidal  eff'ect  |]\.  331,  336,  343].  "The 
net  result  would  be  that  the  bactericidal  action  of  the  cold 
quartz  lamp  for  bacteria  in  the  corium  should  be  greater 
than  that  of  sunlight  for  bacteria  located  in  the  corium" 
|R.  343]. 

Speaking  specifically  of  the  diseases  last  above  men- 
tioned, the  witnesses  again  had  various  opinions  to  offer. 
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Ringworm:  Dr.  Ay  res  thought  that  lamps  such  as 
Petitioner's  would  be  of  "very  little"  value  in  ringworm, 
because  the  spores  of  ringworm  are  very  resistant  to 
therapeutic  measures  [R.  135].  Dr.  Moor  said,  without 
elaboration:  "I  doubt  if  it  would  be  of  value  in  ring- 
worm, although  I  wouldn't  want  to  be  too  sure  of  that" 
[R.  168].  Dr.  Parks  testified  positively  that  the  lamp 
was  very  useful  in  the  treatment  of  ringworm,  because 
one  treatment  would  usually  clear  it  up  [R.  366]  ;  ring- 
worm is  fairly  common  in  the  Los  Angeles  area,  and  one 
exposure  to  the  cold  quartz  lamp  usually  is  enough  [R. 
384,385]. 

Athlete's  foot:  Thomas  S.  Warren  testified  without 
contradiction  that  he  had  used  the  lamp  a  number  of  times 
for  treating  an  athlete's  foot  condition  on  his  own  feet, 
and  had  cleared  it  up  every  summer  when  the  condition 
recurred  [R.  105,  106].  Dr.  Ayres  did  not  believe  that 
the  light  by  itself  was  likely  to  produce  a  cure  in  a  condi- 
tion like  athlete's  foot  [R.  134],  or  would  be  useful  in  the 
treatment  of  athlete's  foot  [R.  135,  136].  He  doubted 
that  it  would  be  of  any  value  [R.  136].  Dr.  Moor  said 
it  would  be  of  no  value,  because  the  organism  which  pro- 
duces the  fungus  which  produces  athlete's  foot  has  a 
tendency  to  burrow  deep  into  the  skin  [R.  168 1.  Dr. 
Parks  answered  categorically  that  the  lamp  is  useful  in 
the  treatment  of  athlete's  foot  and  other  fungus  infections 
[R.  366] ;  practically  everybody  has  athlete's  foot,  and  he 
has  found  that  patients  have  used  this  lamp  with  benefit; 
he  does  not  even  have  those  patients  come  to  his  ofBce, 
except  for  the  one  time  to  make  the  diagnosis;  it  is  a 
relatively  chronic  disease  and  rather  persistent,  and  the 
cold  quartz  does  help;  in  one  case,  which  had  lasted  for  a 
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number  of  months,  two  treatments  with  the  cold  quartz 
completely  eliminated  the  condition  [R.  385,  386]. 

Acne:  Dr.  Ayres  thought  the  lamp  "would  be  of  very 
little  value"  in  the  treatment  of  acne;  he  volunteered  an 
argumentative  explanation  of  the  cause  of  acne,  and  con- 
cluded that  he  "would  say  that  its  effect  in  acne  would  be 
very  small,"  although  it  "is  sometimes  used  as  a  su])plc- 
ment  to  other  forms  of  treatment"  [R.  136,  140,  145]. 
He  prescribes  the  use  of  cold  quartz  lamps  in  his  own 
office,  in  conjunction  with  other  things,  for  a  limited  num- 
ber of  cases  of  acne  [R.  152,  153 J.  Dr.  Moor  also  would 
say  that  the  lamp  would  be  "of  little  value  in  acne";  "it 
may  produce  some  slight  temporary  improvement,  but  not 
permanent,"  in  the  lessening  of  the  number  of  pustules, 
but  the  best  recognized  treatment  is  x-ray  therai)y  [R. 
170].^^     Dr.  Parks  stated  unqualifiedly  that  the  lamp  does 

Eczema :  As  to  this  ailment,  also.  Dr.  Ayres  did  not 
believe  that  the  light  by  itself  is  likely  to  produce  a  cure 
[R.  134],  although  it  "may  be  of  some  temporary  value 
in  eczema"  [R.  137].  Dr.  Moor  fell  back  upon  his  own 
preferred  formula,  saying  that  the  lamp  was  "not  usually 
considered"  of  any  value  in  eczema  [R.  171],  but,  upon 
cross-examination,  agreed  that  if  the  lanij)  is  used  in 
eczema  it  is  "of  especial  value  in  the  less  acute  and  more 
chronic  forms"  [R.  195.  196].  Dr.  Parks  pointed  out 
that  "chronic  eczema"  is  a  rather  general  term  or  cate- 
gory, and  usually  means  a  condition  of  unknown  cause. 
but  stated  flatly  that  in  "most  of  those  instances  the  thera- 
])eutic  lanif)  does  relieve  the  patient  and  he  gets  rid  of  his 


J^Dr.  Moor  had  never  used  the  cold  f|n;irl/  lamp   for  acne   [R.   I77|. 

have  use  in  the  treatment  of  mild  acne  fR.  366]. 
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eczema.  Whatever  causes  it,  you  don't  know,  but  it  cer- 
tainly is  an  adjunct,  and  in  a  good  many  of  those  cases 
will  completely  eradicate  the  condition  [R.  366]. 

Psoriasis:  When  asked  what  would  be  the  therapeutic 
value  of  a  device  such  as  Petitioner's  lamp.  Dr.  Ayres 
replied,  in  part,  that  "it  is  particularly  beneficial  where 
one  desires  to  secure  a  prompt  erythema  without  peeling, 
such,  for  instance,  as  in  .  .  .  perhaps  some  cases  of 
psoriasis."  He  added  that  he  did  not  believe  that  the  light 
by  itself  is  likely  to  produce  a  cure  in  conditions  like 
psoriasis  [R.  134 J.  He  thought  that  "an  acute  case  of 
psoriasis  would  be  definitely  aggravated  by  using  ultra- 
violet light  sufficient  to  produce  an  erythema.  On  the 
other  hand,  chronic  psoriasis,  where  there  are  long  stand- 
ing thickened  patches,  could  be  definitely  benefitted  by 
ultra-violet  light  of  either  type,  although  again  I  feel  the 
hot  quartz  is  preferable"  [R.  138,  145].  Dr.  Ayres  pre- 
scribes the  use  of  cold  quartz  in  his  own  office,  under  his 
own  supervision,  in  conjunction  with  other  things,  in  a 
limited  number  of  cases  of  psoriasis  [R.  152,  153].  Dr. 
Moor,  curtly  and  without  explanation,  said  that  ''this  par- 
ticular lamp"  [with  which  he  was  not  familiar — R.  161] 
is  of  no  value  in  the  treatment  of  psoriasis  [R.  171]. 
Dr.  Parks  agreed  with  Dr.  Ayres  that  the  lamp  should 
not  be  used  in  an  acute  case,  but  testified  that  in  a  chronic 
case  "it  is  exceedingly  beneficial"   [R.  367 1. 

The  Commission's  Finding,  quoted  above  (pp.  39,  40),  is 
expressly  based  upon  the  notion  that  the  rays  of  the  lamp 
do  not  penetrate  below  the  surface  of  the  skin.  This  con- 
clusion completely  ignores  the  general  effect  of  the  testi- 
mony as  a  whole,  and  particularly  the  testimony  of  Dr. 
Leighton,  who  was  so  plainly  master  of  his  subject  that 
none  of  the  witnesses  undertook  to  contradict  him  in  any 
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detailed  way,  and  the  Commission  made  no  effort  to  offer 
any  rebuttal.  By  comparison  with  the  scientific  exactness 
of  Dr.  Leighton,  and  the  matter-of-fact  narration  of 
Dr.  Parks  based  upon  his  own  observations  (to  say  noth- 
ing of  the  various  admissions  by  Drs.  Ayres  and  Moor 
of  the  utility  of  the  lamp!),  the  merely  doubting  and  be- 
littling remarks  of  Dr.  Ayres  and  the  sometimes  equivocal, 
sometimes  overpositive  statements  of  Dr.  Moor  cannot 
be  deemed  to  constitute  any  substantial  support  for  the 
finding. 

3.     Sores  and  Ulcers. 

The  Commission  found,  further  [Findings,  Par.  Seven, 
R.  91],  that:  "In  the  case  of  sores  and  ulcers,  the  lamp 
may  possibly  stimulate  the  healing  process  but  only  in 
those  instances  in  which  the  infection  causing  the  condi- 
tion is  confined  to  the  surface  of  the  skin."  Accordingly, 
the  order  required  Petitioner  to  cease  and  desist  from  dis- 
seminating advertisements  representing  that  its  lamp  "con- 
stitutes a  cure  or  remedy  for  sores  or  ulcers,  or  that  it 
constitutes  a  competent  treatment  therefor  except  in  so  far 
as  it  may  stimulate  the  healing  process  in  those  cases  in 
which  the  infection  causing  such  conditions  is  confined  to 
the  surface  of  the  skin"   [Par.  1  (c),  R.  96]. 

This  Finding  appears  to  have  been  based  almost  entirely 
upon  the  testimony  of  Dr.  Ayres.  In  his  opinion,  the 
bactericidal  action  of  Petitioner's  lamp  would  be  confined 
"chiefly"  to  staphylococcus  and  that  type  of  bacteria  which 
is  right  at  the  very  surface  of  the  skin  [R.  134].  In  the 
treatment  of  bacterial  skin  diseases,  he  thought  sucli  a 
device  would  be  "probably  of  slight  benefit"  [R.  139].  In 
those  infections  which  are  deeper,  and  below  the  surface 
of  the  skin,  he  did  not  think  the  lamp  would  have  any 
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particular  value,  because  most  of  the  rays  are  filtered  out 
by  the  upper  skin  layers  [R.  140].  He  did  not  think 
that  it  would  be  "of  very  much  value"  in  the  treatment 
of  sores,  "using  the  term  in  its  general  scope"  [R.  143]. 
But  he  conceded  that  the  lamp  might  stimulate  the  forma- 
tion of  new  granulation  tissues  in  some  ulcerations  [R.  135, 
140],  although  "one  would  have  to  know  what  the  ulcer 
was  caused  by"  [R.  138],  and  stated  that  he  prescribed 
the  use  of  the  cold  quartz  lamp  in  his  own  office,  under 
his  own  supervision  and  in  conjunction  with  other  things, 
for  certain  types  of  chronic  ulcers  [R.  152,  153]. 

Dr.  Moor,  the  other  Commission  expert,  also  thought 
that  rays  emanating  from  Petitioner's  lamp  would  be  use- 
ful "chiefly"  for  very  superficial  infections  [R.  164],  and 
might  be  of  value  in  the  treatment  of  sores  or  ulcers,  as  a 
stimulating  effect  to  hasten  healing,  although,  in  his  opin- 
ion, the  lamp  would  not  heal  them  by  itself  [R.  171]. 
Dr.  Parks  testified  positively  that  the  lamp  has  value  in 
the  treatment  of  varicose  ulcers  [R.  367]. 

It  is  noteworthy  that  both  of  the  Commission's  wit- 
nesses based  their  opinions  as  to  the  superficiality  of  the 
bactericidal  effect  of  the  lamp  upon  their  further  opinions 
as  to  lack  of  penetration  by  the  rays  into  the  skin  [R. 
140,  164].  On  the  other  hand,  all  the  witnesses  agree 
that  activation  of  vitamin  D  in  the  body  is  produced  by 
rays  from  the  cold  quartz  lamp  [R.  150,  182,  188,  243, 
290,  364],  and,  according  to  the  uncontradicted  and  un- 
questioned testimony  of  Dr.  Leighton,  that  activation 
takes  place  in  the  corium  layer  of  the  skin,  which  under- 
lies three  other  distinct  layers  [R.  304-307].  It  is  cer- 
tain, therefore,  that  at  least  some  of  the  rays  penetrate 
through  at  least  three  layers  of  the  skin  and  effectively 
into  the  fourth,  and  the  above-mentioned  opinions  of  Drs. 
Ayres  and  Moor  are  of  little  assistance,  to  say  the  least. 
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4.     Bronchitis. 

The  Commission  found  [Findings,  Par.  Seven,  R.  92] 
that  Petitioner's  lamp  "possesses  no  therapeutic  value  in 
the  treatment  of  .  .  .  bronchitis  .  .  ."  and  there- 
fore ordered  Petitioner  to  cease  and  desist  from  advertis- 
ing "that  said  lamp  possesses  any  therapeutic  value  in  the 
treatment  of  .  .  .  bronchitis  .  .  ."  [Order,  Par. 
1  (d),  R.  96]. 

The  record  is  practically  barren  of  testimony  support- 
ing this  Finding.  There  were  merely  disparaging  re- 
marks by  the  Commission's  experts,  such  as  that  the  lamp 
"has  a  very  limited  field  of  usefulness"  [R.  134],  or 
that  it  would  be  of  value  in  the  treatment  of  impetigo 
and  pityriasis  rosea  and  for  its  influence  on  calcium 
metabolism,  but  "that  would  be  about  the  limit"  |R.  208], 
but  the  only  evidence  for  the  Commission  expressly  relat- 
ing to  bronchitis  came  from  Dr.  Moor  and  his  opinion 
that  the  lamp  would  have  "no  direct  effect  on  bronchitis" 
[R.  167]  was  based  upon  his  notion  that  the  rays  from 
the  lamp  "do  not  reach  below  the  surface  of  the  skin 
I  R.  167].  As  pointed  out  in  the  next  preceding  section 
of  this  brief,  that  premise  is  not  correct.  It  follows  that 
the  Doctor's  conclusion  is  dubious  on  its  face.  More- 
over, considering  his  careful  phraseology,  it  seems  fair 
to  infer  that  even  he  did  not  care  to  deny  that  the  indirect 
effects  of  u.se  of  the  lamp  have  therapeutic  value  in  the 
treatment  of  bronchitis. 

On  the  other  hand.  Dr.  Parks,  on  the  basis  of  his  own 
experience  and  investigation,  and  not  merely  theorizing, 
testified  positively  that  the  lamp  was  a  beneficial  adjunct 
in  the  treatment  of  bronchitis   [R.  365,  381-383 J. 


It  is  submitted  that  this  condition  of  the  record  fails 
to  furnish  that  substantial  support  for  the  finding  which 
is  required  by  the  established  rule  of  law  (see  "Scope  of 
Review,"  supra,  pp.  26-30). 

5.     Resistance  to  Disease. 

In  connection  with  the  Commission's  Finding  [Find- 
ings, Par.  Seven,  R.  92]  that  Petitioner's  product  "is  in- 
capable of  building  up  in  the  body  resistance  to  disease", 
and  the  part  of  its  Order  forbidding  Petitioner  to  adver- 
tise "that  said  lamp  builds  up  in  the  body  resistance  to 
disease"  [Par.  1  (f),  R.  96],  it  again  appears  desirable  to 
define  the  subject-matter  of  the  controversy. 

The  word  "disease"  has  broad  meaning.  Funk  &  Wag- 
nail's  New  Standard  Dictionary  of  the  English  Language 
(1939)  gives,  among  other  meanings:  "Any  departure 
from,  failure  in,  or  perversion  of  normal  physiological 
action  in  the  material  constitution  or  functional  integrity 
of  the  living  organism.  2.  Morbid  condition  resulting 
from  such  disturbance  or  failure  of  physiological  func- 
tions." The  definitions  in  Webster's  New  International 
Dictionary,  Second  Edition,  Unabridged  (1941),  and  in 
The  New  Century  Dictionary  (1930),  are  somewhat  dif- 
ferently phrased,  but  equally  as  broad. 

In  view  of  the  wide  and  general  significance  of  the 
word,  "disease".  Petitioner  has  no  desire  to  advertise  that 
its  lamp  will  build  resistance  to  all  disease — in  fact,  in  its 
Brief  before  the  Commission,  Petitioner  offered,  in  sub- 
stance, to  limit  its  advertising  in  this  respect  to  disease 
related  to  calcium-phosphorus  metabolism  or  vitamin  D 
activation — but  the  effect  of  the  Commission's  order  is  to 
forbid  advertising  that  Petitioner's  product  will  build  re- 
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sistance  to  any  disease,  and  such  an  order  is  devoid  of  any 
support  whatever  in  the  record. 

Dr.  Ayres  contented  himself  with  brief  and  cautiously 
guarded  speculation  to  the  effect  that  the  question  whether 
use  of  the  lamp  would  build  such  resistance  would  be  dif- 
ficult to  prove,  one  way  or  the  other  [R.  141].  The  other 
Commission  expert,  Dr.  Moor,  started  bravely  [R.  172] 
by  stating  that  the  lamp  would  have  no  tendency  to  build 
up  resistance  in  the  body  against  disease  because  ultra- 
violet radiation  had  not  been  shown  to  have  the  effect  of 
stimulating  formation  of  white  blood  cells — a  matter  not 
in  issue  before  the  Commission — ^but,  upon  cross-examina- 
tion, he  admitted  that  rickets,  a  calcium  deficiency  disease, 
is  benefitted  by  use  of  cold  quartz  light  [R.  184],  that 
children  are  debilitated  by  rickets,  and  that  might  predis- 
pose them  to  other  diseases  {id.),  that  calcium  deficiency 
in  the  blood  gives  rise  to  various  nervous  and  muscular 
diseases,  sometimes  including  heart  disease  [R.  183],  that 
calcium  deficiency  diseases  are  among  the  serious  diseases 
with  which  the  human  race  is  afflicted,  and  calcium  de- 
ficiency of  the  blood  is  corrected  to  some  extent  by  the 
use  of  cold  quartz  light  (R.  183,  184],  that  it  was  cor- 
rect that  the  use  of  a  cold  quartz  light  frequently  would 
tend  to  activate  in  the  body  vitamin  D  to  the  end  that 
the  person  so  using  the  light  would  be  less  apt  to  have 
calcium  deficiency,  and  that  if  we  avoid  calcium  deficiency 
we  are  exerting  a  general  prophylaxis  in  our  body  to  a 
certain  extent  [R.  184,  185]. 

Dr.  Truesdaii  discussed  the  essential  relationship  of 
rickets  and  \itamin  D  in  children  |R.  245-248],  said  that 
use  of  ultra-violet  light  irradiation  as  an  aid  in  the  i)re- 
vention  of  rickets  in  children  is  a  common  practice  [R. 
255],    and   pointed   out    that   rickets    itself    is    a    specific 
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disease,  but  that  there  are  other  related  diseases,  similar 
to  rickets,  which  are  also  caused  by  improper  calcium  and 
phosphorus  metabolism  [R.  253].  When  asked  whether 
Petitioner's  lamp  would  have  the  same  effect  in  preventing 
rickets  and  related  diseases  as  natural  sunlight  would 
have,  he  stated  that  the  artificial  light  is  more  effective 
than  natural  sunlight  upon  calcium  and  phosphorus 
metabolism  [R.  254].  Dr.  Parks  also  referred  to  the  use 
of  the  cold  quartz  lamp  to  produce  vitamin  D,  which 
helps  to  improve  calcium  metabolism,  and  said  further 
that  the  lamp  is  very  helpful  in  diseases  like  rheumatism 
and  gout,  and  is  useful  in  convalescence  from  acute  ill- 
ness [R.  364,  365]. 

A  reading  of  the  evidence  relating  to  this  issue  would 
seem  to  lead  to  the  conclusion  that  this  Finding  of  the 
Commission  was  based  upon  nothing  but  its  own  Com- 
plaint. 

6.  Chemical  Reaction  With  Respect  to  the  Blood  Stream. 
The  Complaint  alleged  that  Petitioner  had  represented 
that  its  product  "produces  a  chemical  reaction  that  keeps 
the  blood  stream  in  balance"  [Par.  Four,  R.  6],  and  al- 
leged further  that  "said  device  will  not  produce  a  chem- 
ical reaction  in  the  body,  keep  the  blood  stream  in  balance, 
or  aid"  in  other  enumerated  respects  [Par.  Five,  R.  8]. 
The  Commission  found  [Findings,  Par.  Seven,  R.  92]  : 
"It  does  not  produce  any  chemical  reaction  with  respect 
to  the  blood  stream  .  .  .",  and  ordered  Petitioner  to 
cease  and  desist  from  representing  *'.  .  .  that  it  pro- 
duces any  chemical  reaction  with  respect  to  the  blood 
stream  .  .  ."  [Order,  Par.  1  (g),  R.  97].  Petitioner 
has  no  further  interest  in  the  language  relating  to  "keep- 
ing the  blood  stream  in  balance",  but  contends  that  the 
quoted  parts  of  the  Findings  and  Order  are  plainly  wrong. 
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Dr.  Ayres  was  non-committal.     His  testimony  on  the 
point,  in  full,  was  as  follows   [R.   141]: 

"Q.  In  your  opinion,  would  it  produce  any  chem- 
ical reaction  in  the  body,  so  far  as  the  blood  is  con- 
cerned? A.  Well,  it  might  perhaps  improve  the 
calcium  metabolism  to  some  degree.  I  wouldn't  want 
to  say  how  much." 

Dr.  Moor  contributed  more  testimony,  but  very  little 
clarification.  In  his  opinion,  the  use  of  such  a  lamp  as 
Petitioner's  would  produce  a  chemical  reaction  in  the  body 
only  in  the  activation  of  ergosterol  in  the  skin  [R.  172]  ; 
it  really  isn't  ergosterol  that  is  activated,  but  a  cholesterol 
derivative  which  is  activated  by  ultra-violet  rays,  chiefly 
those,  however,  in  the  longer  range  for  the  production  of 
vitamin  D,  and  vitamin  D  influences  the  absorption  of 
calcium  and  phosporus  from  the  gastro-intestinal  tract 
and  its  deposition  in  bone,  especially  in  children  [R.  172]. 
A  few  minutes  later,  he  thought  that  such  a  device  would 
not  have  any  effect  at  all  upon  the  blood  fR.  174].  Then 
he  conceded  that  calcium  deficiency  of  the  blood  is  cor- 
rected to  some  extent  by  the  use  of  cold  quartz  light  [R. 
184].  Next,  he  did  not  know  whether  rays  emanating 
from  a  lamp  such  as  Petitioner's  penetrated  into  the  skin 
enough  to  reach  the  blood  stream  [R.  185].  When,  in 
discussion  of  another  matter,  the  term  ''actinic  rays"  was 
used,  he  defined  "actinic"  as  meaning  chemical,  a  chem- 
ical action,  and  said  it  would  refer  to  rays  of  the  type 
emitted  by  Petitioner's  lamp  [R.  196].  Finally,  he  agreed 
that  on  general  exposure  to  ultra-violet  radiation  there 
will  be  produced  an  increase  in  the  number  of  leukocytes 
and  blood  platelets  of  the  circulating  blood  and  a  decrease 
in  the  hydrogen  ion  concentration,  coagulation  time  and 
eventually  in  the  blood  volume  [R.  199]. 
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In  contrast  with  the  hesitation  and  apparent  confusion 
of  the  Commission's  experts,  Dr.  Truesdail  pointed  out 
clearly  and  convincingly  that  the  vitamin  D  which  was 
created  in  the  skin  of  the  rats  used  in  his  experiments 
with  "Life  Lite"  was  actually  what  governed  their  cal- 
cium and  phosphorus  metabolism,  the  effect  being  that 
the  calcium  and  phophorus,  which  had  been  present  in 
not  only  the  alimentary  tract  but  also  the  blood  stream, 
was  made  available  and  utilized  in  forming  new  bone  tissue 
by  forming  tri-calcium  phosphate  [R.  243]  ;  and  that  the 
formation  of  tri-calcium  phosphate  would  certainly  be  a 
chemical  change,  and  in  his  opinion  would  be  so  considered 
by  all  chemists,  including  all  of  the  standard  instructors 
and  writers  upon  the  subject  of  which  he  had  any  knowl- 
edge [R.  243,  244,  249,  252].  Dr.  Leighton  testified 
generally  to  the  same  effect  [R.  290]. 

It  is  submitted  that  the  only  possible  rational  conclusion 
from  the  record  is  that  use  of  Petitioner's  lamp  does  pro- 
duce a  chemical  reaction — pronounced  and  beneficial — 
with  respect  to  the  blood  stream. 

7.     Resistance  to  Infection. 

The  Commission  also  found  [Findings,  Par.  Seven,  R. 
92]  that  Petitioner's  lamp  "is  incapable  of  building  up  the 
body's  resistance  to  infection  .  .  ."  and  ordered  Peti- 
tioner to  cease  and  desist  from  representing  "that  said 
lamp  builds  up  the  resistance  of  the  body  to  infection 
.     .     ."  [Order,  Par.  1  (h),  R.  97]. 

All  of  the  Commission's  evidence  relating  to  this  point 
ciame  from  Dr.  Moor.  Upon  direct  examination,  his  en- 
tire testimony  was  as  follows   [R.  166]  : 

"Q.  Would  you  say  that  the  use  of  respondent's 
device  would  be  of  any  value  in  the  treatment  of 
chronic  infections,  Doctor?     A.     Not  directly. 
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Q.  Now,  will  you  simplify  that?  A.  Well,  if 
you  mean  building"  up  resistance  to  an  infection,  that 
is  not  an  accepted  action  of  ultra-violet  radiation." 

The  word  "infection"  may  mean  either  the  act  of  in- 
fecting or  the  state  of  being  infected  (The  New  Century 
Dictionary;  Webster's  New  International  Dictionary,  Sec- 
ond Edition,  Unabridged;  Funk  &  Wagnall's  New  Stand- 
ard Dictionary  of  the  English  Language).  From  the 
quoted  testimony  it  appears  that  the  witness  regarded 
"building  up  resistance"  to  infection  as  synonymous  with, 
or  a  phase  of,  "treatment"  thereof;  hence,  he  must  have 
understood  "infection"  to  mean  the  state  of  being  in- 
fected, for  neither  medical  men  nor  laymen  ordinarily 
speak  of  "treating"  the  act  of  infecting. 

Upon  cross-examination,  quotations  from  certain  pub- 
lished writings  were  read  to  the  witness,  and  he  was  asked 
whether  or  not  he  agreed  with  them.  He  refused  to  agree 
with  one  of  them,  and  stated  that  his  refusal  was  based 
upon  the  fact  that  to  him  it  had  not  been  proved,  and  he 
accepted  the  position,  "not  proved",  of  the  Council  of 
Physical  Therapy  of  the  American  Medical  Association 
|R.    191 1.     The  dialogue  then   went  on    [R.    191,    192]: 

"Q.  Now,  let  us  take  (b)  :  'Increased  resistance 
of  the  body  to  infection.'  Do  you  agree  that  that  is 
true?  I  mean  as  to  all  of  these,  of  course,  upon  the 
application  of  2537  angstrom  units  from  a  device 
such  as  the  respondent  manufactures?  A.  No.  1 
don't  agree  with  that.     Neither  is  that  ])roven. 

Q.  Is  your  disagreement  upon  that  same  basis? 
A.     Yes,  sir. 

O.     And  solely  upon  that  basis?     A.     Yes.  sir." 
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But  surely,  the  primary  objective  of  innumerable  forms 
of  treatment  of  bacterial  infections  is  to  kill  the  bacteria! 
And,  surely,  killing  the  bacteria  helps  the  body  to  re- 
sist the  infection!  And  Dr.  Moor  himself  said  that  the 
rays  of  cold  quartz  lamps  are  bactericidal,  more  bacteri- 
cidal than  sunlight  [R.  163]  !  In  this  he  was  strongly 
supported  by  other  witnesses  [R.  282,  292,  295,  310,  336, 
354,  357]. 

It  follows  that  the  statement  of  this  expert  witness  that 
it  was  not  proven  that  rays  from  lamps  such  as  Petition- 
er's increased  resistance  of  the  body  to  infection  was  reck- 
lessly worded,  to  say  the  least. 

8.     Stimulation  to  the  Tissues  of  the  Skin. 

The  finding  [Findings,  Par.  Seven,  R.  92]  that,  "Aside 
from  its  irritating  effect,  the  lamp  affords  no  stimulation 
to  the  tissues  of  the  skin,"  was  followed  by  a  provision 
in  the  Order  [Par.  1  (i),  R.  97]  forbidding  Petitioner  to 
advertise  "that  said  lamp  affords  any  stimulation  to  the 
tissues  of  the  skin  in  excess  of  such  stimulation  as  may 
result  from  its  irritating  effect." 

The  record  does  not  indicate  what  impelled  the  Com- 
mission to  announce  this  claimed  dependency  of  stimula- 
tion upon  irritation.  It  is  true  that,  at  one  point  in  his 
testimony.  Dr.  Moor  characterized  rays  from  cold  quartz 
lamps  as  more  irritating  than  natural  sunlight  [R.  163], 
and  it  is  also  true  that  both  Dr.  Moor  and  Dr.  Ayres  con- 
ceded repeatedly  that  rays  from  Petitioner's  lamp  would 
have  a  stimulating  effect  upon  the  skin  [R.  135,  140,  141, 
164,  171,  172],  but  nowhere  in  the  record  does  it  appear 
that  any  witness  testified  that  the  stimulation  and  irrita- 
tion were  the  same  thing,  or  resulted  from  each  other,  or 
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to  any  like  effect.  Dr.  Ayre's  testimony  reflected  some- 
what his  customary  belittling  attitude  toward  Petitioner's 
product  [R.  141],  but  he  did  not  undertake  to  limit  stimu- 
lation to  irritation.  Dr.  Moor  stated  flatly  that  rays  such 
as  are  emitted  primarily  by  the  lamp  would  have  a  bac- 
tericidal and  stimulating  effect  upon  the  skin  [R.  164], 
and  that  the  stimulating  effect  would  change  a  chronic  in- 
flammation into  a  more  acute  one,  and  thereby  probably 
promote  healing  somewhat  [R.  172],  but  these  statements 
were  not  directly  connected  with  his  remark,  above  men- 
tioned, comparing  irritating  effect  of  the  rays  with  the 
like  effect  of  natural  sunlight. 

Perhaps  it  may  be  said  to  be  conmion  knowledge  that 
stimulation  frequently  results  from  irritation,  but  it  by  no 
means  follows  that  stimulation  is  impossible  without  irri- 
tation. A  cup  of  coffee,  or,  for  that  matter,  mere  warmth, 
may  confer  stimulation,  but  such  an  effect  is  not  Vv'hat  is 
commonly  and  ordinarily  meant  by  "irritation".  The  evi- 
dence does  not  give  any  support  at  all  to  this  phase  of  the 
Findings  and  Order. 

9.     Nonualimng  Body  Chemistry,  Improving  Metabolism, 
and  Building  New  Tissues. 

Of  course,  Petitioner  disagrees  with  the  formalistic 
Findings  contained  in  Paragraphs  Seven  (last  subpara- 
graph) and  Nine  of  the  Findings,  to  the  effect  that  Peti- 
tioner's representations  had  been  erroneous,  misleading, 
false,  deceitful,  etc.,  but  they  fall  pro  tan  to  as  I  lie  ])reced- 
ing  specific  Findings,  upon  which  they  depend,  fail  to  Find 
support  in  the  record,  hence  do  not  require  separate  dis- 
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cussion.  Leaving  them  aside,  the  last  of  the  Findings  to 
be  noticed  here  are  in  the  following  words  [Par.  Seven, 
R.  92] : 

The  lamp  is  incapable  of  normalizing  body  chem- 
istry or  affecting  metabolism,  except  in  so  far  as  its 
use  may  activate  cholesterol  in  the  skin,  resulting  in 
the  production  of  Vitamin  D  and  the  consequent  ab- 
sorption and  deposition  of  calcium  and  phosphorus  in 
the  tissues,  particularly  in  the  bone  tissues.  Like- 
wise, any  effect  which  the  lamp  may  have  with  re- 
spect to  the  building  of  new  tissues  is  limited  to  such 
effect  as  may  result  from  the  production  of  Vita- 
min D. 

The  corresponding  provision  of  the  Order  [Par.  1  (n), 
R.  97]  forbids  Petitioner  to  advertise  "that  said  lamp 
normalizes  the  chemistry  of  the  body,  improves  meta- 
bolism, or  builds  new  tissues,  except  in  so  far  as  its  use 
may  result  in  the  production  of  Vitamin  D." 

In  its  brief  before  the  Commission,  Petitioner  offered, 
in  substance,  to  limit  its  claims  concerning  improvement 
of  metabolism  and  normalizing  of  body  chemistry  to  pro- 
duction of  such  effects  in  so  far  as  calcium-phosphorus 
metabolism  and  vitamin  D  activation  are  concerned.  Ac- 
cordingly, the  portion  of  the  Findings  above  quoted  is 
almost,  if  not  quite,  satisfactory,  and  Petitioner's  quarrel, 
at  this  point,  is  chiefly  with  the  form  of  the  Order. 

As  it  now  reads,  the  Order  forbids  Petitioner  to  make 
any  claim  of  the  kind  in  question,  except  such  claims  as 
fall  within  the  vague  proviso,  "except  in  so  far  as  its  use 
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may  result  in  the  production  of  vitamin  D."  Considered 
literally,  this  proviso  can  have  only  an  extremely  narrow 
scope,  if  it  is  not  entirely  meaningless;  that  is,  the  produc- 
tion of  vitamin  D  is  not  itself  a  part  of  metabolism,  al- 
though having  a  highly  important  effect  upon  metabolism, 
and  is  not  itself  a  part  of  the  process  of  building  new 
tissues,  although  an  important  factor  in  actuating  such 
process,  hence  the  proviso  can  apply  only  to  the  normaliz- 
ing of  the  chemistry  of  the  body.  Such  construction 
would  permit  Petitioner  to  advertise  only  that  its  lamp 
would  cause  production  of  \itamin  D,  and  nothing  more, 
in  spite  of  the  fact  that  the  Findings  themselves  concede 
the  effects  upon  metabolism  and  the  building  of  new 
tissues. 

Of  course,  it  seems  likely  that  the  Commission  did  not 
have  any  such  intention,  but,  pursuant  to  the  Findings,  in- 
tended the  proviso  to  apply,  in  some  unstated  way,  to  all 
three  of  the  biological  effects  enumerated  in  the  wording 
preceding  the  proviso.  Nevertheless,  the  uncertainty  ex- 
ists, and  Petitioner  should  not  be  compelled  to  ascribe  its 
own  meaning  to  the  existing  language  of  the  proviso,  at 
the  risk  of  being  subjected  to  further  litigation  and  pos- 
sible heavy  penalties  (Sec.  45  (1),  Title  15,  U.  S.  C. 
1940  ed.j. 

It  should  be  noted,  also,  that  the  word  "may"  in  tlie 
proviso  is  inaccurate.  The  use  of  Petitioner's  lamp,  as 
directed,  docs  result  in  the  production  of  vitamin  D.  and 
there  is  no  doubt  of  it,  hence  the  Order  should  not  in- 
sinuate that  such  result  is  a  mere  possibility. 
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Accordingly,  the  Order  should  be  corrected  to  conform 
to  the  Findings  and  the  evidence.  For  example,  subpara- 
graph "(i^)'  of  paragraph  1  of  the  Order  could  be  made 
to  read,  "that  said  lamp  normalizes  the  chemistry  of  the 
body,  improves  metabolism,  or  builds  new  tissues,  except 
in  so  far  as  such  effects  are  related  to  the  production  of 
vitamin  D  resulting  from  use  of  the  lamp." 

10.     Paragraph  3  of  the  Commission's  Order. 

Specification  of  Error  numbered  10  relates  to  para- 
graph 3  of  the  Commission's  Order  [R.  98].  This  para- 
graph, by  its  terms,  depends  in  part  upon  provisions  of 
paragraph  1  hereinbefore  discussed.  Accordingly,  to  the 
extent  to  which  those  provisions  are  set  aside  or  modified 
by  the  Court,  paragraph  3  should  be  set  aside  or  modified, 
unless  the  Court  is  of  opinion  that  it  is  needless,  as  a 
matter  of  necessary  implication. 
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IV. 
Conclusion. 

Analysis  of  the  material  contained  in  the  rather  com- 
plex record  in  this  case  has  required,  as  a  matter  of  prac- 
tical necessity,  that  the  foregoing  discussion  be  set  out 
under  topical  headings.  This  does  not  mean,  of  course, 
that  the  various  parts  of  the  Findings  challenged,  or  the 
various  portions  of  the  testimony  referred  to,  should  be 
considered  only  piecemeal,  to  the  exclusion  of  their  bear- 
ing upon  each  other.  All  are  interrelated,  just  as  the 
health  of  one  part  of  the  human  body  is  related  to  the 
health  of  other  parts.  A  brief  over-all  glance  at  the  case 
as  a  whole  may  be  helpful  at  this  point. 

The  ultimate  question  is,  what  shall  Petitioner  be  per- 
mitted to  say  in  its  advertising?  To  put  it  in  another 
way,  what  wording  in  advertisements  shall  be  permissible, 
and  what  shall  be  prohibited?  Thus,  discrimination  in 
choice  of  words  was  necessary  at  all  stages  of  this  pro- 
ceeding. Yet,  at  the  outset,  one  of  the  principal  difficulties 
confronting  Petitioner,  and  now  confronting  the  Court, 
has  been  and  is  to  ascertain  the  meaning  of  some  of  the 
phraseology  of  the  Commission's  Findings  and  Order. 
For  example,  it  seems  impossible  to  derive  a  definite 
meaning  from  subparagraph  (n)  of  paragraph  1  of  the 
Order.  This  condition  of  the  record  itself  creates  a  hazard 
for  Petitioner,  which,  it  is  submitted,  is  not  C()ntcnii)lated 
by  the  1^'ederal  Trade  Commission  Act. 

It  is  submitted,  also,  that  the  issuance  of  a  penal  Order 
of  the  kind  and  scope  of  the  one  here  involved  upon  such 
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a  flimsy  basis  as  was  developed  at  the  hearing  before  the 
Commission's  trial  examiner  in  this  case  is  likewise  with- 
out the  contemplation  of  the  Act.  The  Commission  pro- 
duced only  two  witnesses.'*  Dr.  Ayres,  a  specialist  in 
dermatology,  had  not  even  examined  the  "Life  Lite"  lamp 
[R.  145,  146],  and  Dr.  Moor  was  also  unacquainted  with 
it  [R.  161].  Dr.  Ayres  admitted  that,  as  to  part  of  his 
testimony,  he  was  ''merely  speculating"  [R.  149],  and  Dr. 
Moor  agreed  that  he  had  not  had  sufficient  personal  ex- 
perience in  the  use  of  the  cold  quartz  lamp  to  form  a  basis 
for  an  opinion  as  an  expert  witness  [R.  193].  Dr.  Ayres 
was  opposed  to  home  treatment  of  any  disease  without  the 
supervision  of  a  physician  [R.  145],  and  Dr.  Moor  stated 
that  it  was  the  general  philosophy  of  the  medical  profes- 
sion that  people  should  not  undertake  any  health  measures, 
other  than  eating  and  sleeping,  except  on  the  advice  of  a 
physician  [R.  175,  176].  A  substantial  part  of  the  testi- 
mony of  Dr.  Moor  was  merely  a  profession  of  faith  in 
certain  published  statements  of  the  Council  of  Physical 
Therapy  of  the  American  Medical  Association  [R.  177, 
178,  180.  191,  192],  rather  than  his  own  independent 
opinion.  The  testimony  of  both  gentlemen  abounded  in 
mere  general  disparagement  of  Petitioner's  lamp,  with 
frequent  hesitancy,  ambiguities,  self-contradiction,  false 
assumptions,  evasions  and  statements  based  on  "general 
impression"  [R.  133].  By  contrast,  the  testimony  of  the 
eminently  qualified  scientists  produced  by  Petitioner,  Drs. 
Truesdail  and  Leighton,  who  had  themselves  actually  used 
the  "Life  Lite"  lamp,  evinced  a  scientific  exactitude  and 
careful    precision   of    thought   that   could   hardly    fail    to 
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produced  by  Petitioner,  but  their  testimony  was  not  at  all  helpful  to  the 
Commission's  case,  in  so  far  as  the  issues  here  presented  are  concerned. 


—61— 

carry  conviction  to  an  open-minded  person.  Convincing, 
also,  was  the  testimony  of  Dr.  Parks,  the  experienced 
general  practitioner,  who  did  not  merely  theorize,  but  de- 
scribed actual  cases  from  his  own  experience. 

To  quote  from  the  Kidder  Oil  Co.  case,  supra  (117  F. 
(2d)  at  page  899) : 

.  .  .  it  occurs  to  us  that  the  Commission  would 
have  discerned  the  importance,  and  perhaps  the  neces- 
sity, of  making  such  tests  and  experiments  as  would 
demonstrate,  at  least  to  a  reasonable  certainty,  the 
validity  of  the  charge  which  it  had  the  burden  of 
sustaining. 

But  the  Commission  was  content  to  leave  the  burden  of 
"tests  and  experiments"  to  Petitioner.  It  did  not  even 
bother  to  have  its  experts  examine  the  "Life  Lite"  lamp 
before  the  hearing.  And  when  Petitioner  concluded 
presentation  of  its  evidence,  including  much  entirely  un- 
answered testimony  concerning  the  crucial  facts  in  the 
case,  the  Commission  offered  no  rebuttal,  nor  asked  for 
opportunity  to  offer  any. 

It  is  respectfully  submitted  that  the  Findings  and  Order 
of  the  Commission,  in  the  respects  here  challenged,  are 
without  substantial  support  in  the  evidence,  and  should  be 
set  aside,  except  where  the  text  of  the  foregoing  discus- 
sion indicates  that  modification  is  appropriate. 

Henry  McClernan, 

Attorney  for  Petitioner. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10218 


Ultra-Violet  Products,   Inc.,   a  Corporation,   petitioner 

V. 

Federal  Trade  Commission,  respondent 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE  FEDERAL   TRADE 
COMMISSION 


BRIEF  FOR  RESPONDENT 


STATEMENT   OF   THE   CASE 

This  is  an  administrative  law  proceeding  arising  upon  peti- 
tion to  review  and  set  aside  an  order  to  cease  and  desist  issued 
by  the  Federal  Trade  Commission,  respondent,  pursuant  to  a 
Commission  complaint  charging  petitioner  with  engaging  in 
unfair  and  deceptive  acts  and  practices  in  commerce  in  violation 
of  the  Federal  Trade  Commission  Act.^ 


'  The  pertinent  provisions  of  the  statute  are  as  follows : 

"Sec.  5.  (a)  Unfair  methods  of  competition  in  commerce,  and  unfair  or 
deceptive  acts  or  practices  in  commerce,  are  hereby  declared  unlawful. 

"The  Commission  is  hereby  empowered  and  directed  to  prevent  por.sons, 
partnerships,  or  corporations  *  ♦  •  from  using  unfair  methods  of  com- 
petition in  commerce  and  unfair  or  deceptive  acts  or  practices  in  commerce." 
52  Stat.  111-112:  1.5  U.  S.  C.  A.  §45  (a). 

"(c)  ♦  *  ♦  The  findings  of  the  Commission  as  to  the  facts,  if  sup- 
ported by  evidence,  shall  be  conclusive."  52  Stat.  112-113 ;  I.')  U.  S.  C.  A. 
§45  (c). 

"Seo.  12.   (a)   It  shall  be  unlawful  for  any  person,  partnership,  or  cor- 

(1) 


The  complaint  (R.  1-12)  alleged  that  petitioner,  Ultra- 
Violet  Products,  Inc.,  a  California  corporation  having  its  prin- 
cipal office  and  place  of  business  in  Los  Angeles,  California, 
was  engaged  in  the  business  of  manufacturing  and  selling  in 
interstate  commerce  a  device  called  "Life  Lite,"  in  connection 
with  which  petitioner  had  disseminated  false  advertisements 
by  means  of  the  United  States  mails  and  in  interstate  com- 
merce by  various  means.  Petitioner's  device,  it  was  alleged, 
was  a  cold  quartz  lamp  of  the  type  in  which  a  mercury  arc  is 
burned  in  quartz,  and  was  sold,  designed  and  intended  for 
home  use  by  laymen  as  an  artificial  means  of  obtaining  the 
ultra-violet  rays  of  natural  sunhght,  and  for  the  prevention, 
treatment  and  alleviation  of  various  diseases,  ailments  and 
abnormal  conditions  of  the  human  body  (R.  1-2). 

Typical  examples  of  the  statements  and  representations 
contained  in  petitioner's  advertisements  were  set  out  in  the 

poration  to  disseminate,  or  cause  to  be  disseminated,  any  false  advertise- 
ment— 

"(1)  By  United  States  mails,  or  in  commerce  by  any  means,  for  the 
purpose  of  inducing,  or  which  is  likely  to  induce,  directly  or  in- 
directly, the  purchase  of  food,  drugs,  devices,  or  cosmetics ;  or 

"(2)  By  any  means,  for  the  purpose  of  inducing,  or  which  is  likely 
to  induce,  directly  or  indirectly,  the  purchase  in  commerce  of  food, 
drugs,  devices,  or  cosmetics. 
"(b)  The  dissemination  or  the  causing  to  be  disseminated  of  any  false 
advertisement  within  the  provisions  of  subsection  (a)  of  this  section  shall 
be  an  unfair  or  deceptive  act  or  practice  in  commerce  within  the  meaning 
of  section  5."     52  Stat.  114-115 ;  15  U.  S.  C.  A.    §  52. 
"Sec.  15.  For  the  purposes  of  sections  12,  13  and  14 — 
"(a)  The  term  'false  advertisement'  means  an  advertisement,  other  than 
labeling,  which  is  misleading  in  a  material  respect ;  and  in  determining 
whether  any  advertisement  is  misleading,  there  shall  be  taken  into  ac- 
count   (among  other  things)    not  only  representations  made  or  suggested 
by  statement,  word,  design,  device,  sound,  or  any  combination  thereof,  but 
also  the  extent  to  which  the  advertisement  fails  to  reveal  facts  material 
in  the  light  of  such   representations  or  material  with   respect  to  conse- 
quences which  may  result  from  the  use  of  the  commodity  to  which  the 
advertisement  relates  under  the  conditions  prescribed  in  said  advertisement, 
or  under  such  conditions  as  are  customary  or  usual.     *     *     * 

"(d)  The  term 'device'  *  *  *  means  instruments,  apparatus,  and  con- 
trivances, including  their  parts  and  accessories,  intended  (1)  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or  prevention  of  disease  in  man  or 
other  animals;  or  (2)  to  affect  the  structure  or  any  function  of  the  body 
x)f  man  or  other  animals."    52  Stat.  116;  15  U.  S.  C.  A.  §  55. 


complaint  (R.  3-6),  and  it  was  charged  that  by  their  use,  and 
by  the  use  of  similar  statements  and  representations  not  spe- 
cifically set  forth,  petitioner  had  falsely  represented  that  its 
device  was  a  sun  lamp;  that  it  was  safe  for  use  in  the  home 
for  self-treatment  without  medical  supervision ;  that  it  would 
give  benefits  to  the  skin  and  general  health  comparable  to 
those  given  by  natural  sunlight;  that  the  use  of  the  lamp 
provided  a  cure,- remedy  or  competent  and  adequate  treatment 
for  chronic,  infectious  and  bacterial  skin  diseases  and  ail- 
ments, as  well  as  those  of  fungus  origin,  and  also  for  asthma, 
hay  fever,  bronchitis,  colds,  sinus  trouble,  discharges  from  the 
ears,  barber's  itch,  ringworm,  impetigo,  athlete's  foot,  acne, 
eczema,  psoriasis,  shingles,  erysipelas,  anemia,  sores  and  ul- 
cers; that  the  use, of  the  device  stimulated  the  tissues  of  the 
skin,  built  up  in  the  body  resistance  to  disease,  produced  a 
chemical  reaction  which  kept  the  blood  stream  in  balance, 
aided  in  overcoming  a  deficiency  of  white  and  red  corpuscles, 
produced  a  tonic  effect  upon  the  blood,  built  up  the  body's 
resistance  to  infection,  stimulated  the  endocrine  glands,  quieted 
and  soothed  the  nerves,  acted  as  an  antacid,  had  an  alkalizing 
effect  upon  the  body,  improved  metabolism,  made  the  body 
strong,  increased  vitality,  built  new  tissue,  improved  mental 
reactions  and  the  general  tone  of  the  body,  toned  up  the  nerv- 
ous system,  induced  sleep,  normalized  body  chemistry  and 
relieved  pain  (R.  6-7). 

The  complaint  further  alleged  that  the  therapeutic  value  of 
petitioner's  device  was  limited  to  the  possible  destruction  of 
bacteria  on  the  surface  of  the  skin;  that  the  device  did  not 
possess  the  therapeutic  characteristics,  and  would  not  accom- 
plish the  results  or  afford  users  the  benefits,  claimed  in  peti- 
tioner's advertisements  (R.  7-9),  and  that  petitioner's  adver- 
tisements were  also  false  in  that  they  failed  to  reveal  that  the 
unsupervised  use  of  petitioner's  device  by  persons  not  trained 
in  its  operation,  and  not  skilled  in  diagnosis,  analysis  and 
methods  of  treatment  of  diseases,  might  result  in  severe  burns 
and  other  serious  and  irreparable  injury  to  health  (R.  9). 

In  its  answer  (R.  12-77)  petitioner  admitted  that  it  was  a 
California  corporation  engaged  in  business  in  interstate  com- 
merce as  alleged  in  the  complaint,  and  that  it  had  advertised 


its  lamp  as  there  set  forth  (R.  12-14).  It  denied,  however, 
that  its  advertisements  were  false,  misleading  or  deceptive, 
denied  that  the  value  of  its  device  was  limited  to  the  possible 
destruction  of  surface  bacteria,  denied  that  unsupervised  use 
of  the  device  was  dangerous,  and  afl&rmatively  averred  that  it 
would  benefit  the  skin  and  general  health  of  users  as  "outlined" 
in  its  advertisements  (R.  14-15).  Petitioner  further  asserted 
that  "all  of  the  statements,  representations,  and  claims  made 
in-  its  advertisements  *  *  *  were  made  in  good  faith," 
and  "for  the  purpose  of  substantiating"  them  it  cited  and 
quoted  excerpts  from  nineteen  articles  published  in  various 
medical  journals  (R.  16-18,  20-77).  Concluding, -petitioner 
offered  to  stipulate  to  discontinue  "any  further  dissemination 
of  such  statements,  representations  and  claims  as,  in  the  light 
of  present  day  scientific  knowledge,  may  be  contrary  to  fact," 
and  prayed  "an  opportunity  of  presenting  briefs  in  substan- 
tiation" of  its  advertising  claims  (R.  19). 

The  matter  duly  proceeded  to  trial,  and  after  the  taking  of 
evidence  on  behalf  of  both  the  Commission  and  petitioner, 
the  Commission  made  its  findings  as  to  the  facts  (R.  77-95), 
which  accord  with  the  allegations  of  the  complaint,  concluded 
that  petitioner's  practices  were  in  violation  of  the  Federal  Trade 
Commission  Act  and  entered  an  order  to  cease  and  desist  (R. 
95-98).  The  only  contested  provisions  of  the  order  are  those 
directing  petitioner,  in  connection  with  the  sale  of  its  Life  Lite, 
to  discontinue  representing: 

(a)  that  said  lamp  *  *  *  affords  benefits  to  the 
skin  or  to  the  general  health  of  the  user  comparable  to 
those  afforded  by  natural  sunlight ; 

(b)  that  said  lamp  constitutes  a  cure  or  remedy  or  a 
competent  or  adequate  treatment  for  *  *  *  ring- 
worm, athlete's  foot,  acne,  eczema,  [or]  psoriasis  *  *  * ; 

(c)  that  said  lamp  constitutes  a  cure  or  remedy  for 
sores  or  ulcers,  or  that  it  constitutes  a  competent  treat- 
ment therefor  except  insofar  as  it  may  stimulate  the 
healing  process  in  those  cases  in  which  the  infection 
causing  such  conditions  is  confined  to  the  surface  of  the 
skin ; 


(d)  that  said  lamp  possesses  any  therapeutic  value  in 
the  treatment  of     *     *     *     bronchitis     *     *     *; 

(f)  that  said  lamp  builds  up  in  the  body  resistance  to 
disease ; 

(g)  that  said  lamp  *  *  *  produces  any  chemical 
reaction  with  respect  to  the  blood  stream     *     *     * ; 

(h)  that  said  lamp  builds  up  the  resistance  of  the 
body  to  infection     *     *     *• 

(i)  that  said  lamp  affords  any  stimulation  to  the  tis- 
sues of  the  skin  in  excess  of  such  stimulation  as  may  re- 
sult from  its  irritating  effect ; 

(n)  that  said  lamp  normalizes  the  chemistry  of  the 
body,  improves  metabolism,  or  builds  new  tissues,  ex- 
cept insofar  as  its  use  may  result  in  the  production  of 
Vitamin  D.     [R.  96-97.]  ^ 
Petitioner  thereafter  filed  its  petition  to  review  (R.  411-415) 
and  statement  of  points  (R.  415-422),  challenging  the  validity 
of  the  above  quoted  provisions  of  the  Commission's  order  on 
the  ground  that  the  findings  upon  which  they  are  based  are 
not  supported  by  substantial  evidence. 

II 

QUESTION  PRESENTED 

The  sole  question  presented  is  whether  there  is  substantial 
evidence  to  support  the  Commission's  findings  as  to  the  facts 
upon  which  the  challenged  provisions  of  its  order  to  cease  and 
desist  are  based. 

Ill 

ARGUMENT 

The  applicable  law  is  well  settled. 

The  Commission's  findings  as  to  the  facts  if  sui^ported  by 
evidence  are  conclusive.     The  statute  so  provides"  and  this 

"Tlie  quoted  provisions  are  part  of  paragraph  1  of  the  order.  IVtitioiier 
offers  no  objection  to  paragraph  2  (R.  97-98)  or  to  paragraph  3  (R.  1)8), 
exeept  insofar  as  the  hitter  is  based  upon,  and  prohibits  the  ropreseniatlons 
referred  to  in,  the  quoted  provisions  of  paragraph  1  (see  petitioner's  brief, 
footnote  1,  p.  4,  and  pp.  10,  13,  rj8). 

'  Federal  Trade  Commission  Act,  §  5  (c)  ;  52  Stat.  113;  Ifi  U.  S.  C.  A.  §  45 
(c)  ;  Federal  Trade  Cointninsmi  v.  Standard  Edueation  Society,  302  U.  S. 
570260—44 2 


Court  has  often  so  held.*  The  rule  applies  notwithstanding 
the  fact  that  the  findings  relate  to  matters  as  to  which  there 
is  a  conflict  in  expert  medical  testimony/  for  the  credibility 
of  the  witnesses  and  the  weight  to  be  accorded  to  the  evidence 
are  for  the  Commission,  as  the  fact  finding  body,  to  determine,® 


112,  117  (1937)  ;  Federal  Trade  Commission  v.  Algoma  Lttmher  Co.,  291 
U.  S.  67,  73  (1934)  ;  Federal  Trade  Commission  v.  Pacific  States  Paper  Trade 
Assn.,  273  U.  S.  52,  63  (1927). 

*  Stanley  Laboratories  v.  Federal  Trade  Commission,  138  F.  2d  388,  393 
(C.  O.  A.  9th,  1943)  ;  American  Medicinal  Products  v.  Federal  Trade  Commis- 
sion, 136  F.  2cl  426,  427  (C.  C.  A.  9th,  1943)  ;  Lane  v.  Federal  Trade  Com- 
mission, 130  F.  2d  48,  50  (C  C.  A.  9th,  1942)  ;  Alberty  v.  Federal  Trade  Com- 
mission, 118  F.  2d  669,  670  (C.  C.  A.  9th,  1941),  cert,  denied  314  U.  S.  630 
(1941)  ;  Electro  Thermal  Co.  v.  Federal  Trade  Commission,  91  F.  2d  477, 
479  (C.  C.  A.  9th,  1937),  cert,  denied  302  U.  S.  748  (1937). 

"John  J.  Fulton  Co.  v.  Federal  Trade  Commission,  130  F.  2d  85,  86  (C.  C.  A. 
9th,  1942),  cert,  denied  317  U.  S.  679  (1942)  ;  Alberty  v.  Federal  Trade  Com- 
mission, 118  F.  2d  669,  670  (C.  C.  A.  9th,  1941),  cert,  denied  314  U.  S.  630 
(1941)  ;  Aronberg  v.  Federal  Trade  Commission,  132  F.  2d  165,  170  (C.  C.  A. 
7th,  1942)  ;  D.  D.  D.  Corporation  v.  Federal  Trade  Commission,  125  F.  2d 
679,  680-682  (C.  C.  A.  7th,  1942)  ;  Nerff  v.  Federal  Trade  Commission,  117 
F.  2d  495,  497  (C.  C.  A.  4th,  1941)  ;  Dr.  W.  B.  Caldwell,  Inc.  v.  Federal  Trade 
Commission,  111  F.  2d  889,  891  (O.  C.  A.  7th,  1940)  ;  Justin  Haynes  &  Co.  v. 
Federal  Trade  Commission,  105  F.  2d  988,  989  (C.  C.  A.  2nd,  1939),  cert, 
denied  308  U.  S.  616  (1939)  ;  E.  Griffiths  Hughes,  Inc.  v.  Federal  Trade  Com- 
mission, 77  F.  2d  886,  887  (C.  C.  A.  2nd,  1935),  cert,  denied  296  U.  S.  617 
(1935). 

Although  not  apparent  from  the  opinions,  the  rule  was  also  applied  in 
Federal  Trade  Commission  v.  Raladam  Company,  316  U.  S.  149  (1942), 
American  Medicinal  Products  v.  Federal  Trade  Commission,  136  F.  2d  426 
(C.  C.  A.  9th,  1943),  Philip  R.  Park,  Inc.  v.  Federal  Trade  Commission,  136 
F.  2d  428  (C.  C.  A.  9th,  1943),  and  a  number  of  other  cases,  in  which  there 
was  a  sharp  and  substantial  conflict  in  exx)ert  testimony  as  to  the  therapeutic 
value  of  medical  preparations.  Such  a  conflict  likewise  existed  in  Fedei'Ol 
Trade  Commission  v.  Raladam  Company,  283  U.  S.  643,  646  (1931),  as  is 
apparent  from  the  decision  below  (42  F.  2d  at  433-435),  and  while  the  Com- 
mission's order  was  set  aside  on  substantive  grounds  not  here  material, 
the  Court  stated  that  its  findings  were  warranted  by  the  evidence. 

•  Glasser  v.  United  States,  315  U.  S.  60,  80  (1942)  ;  National  Labor  Rela- 
tions Board  V.  Link-Belt  Company,  311  U.  S.  584,  597  (1941)  ;  Story  Parch- 
ment Co.  V.  Paterson  Parchment  Paper  Co.,  282  U.  S.  555,  567  (1931)  ;  Aron- 
berg V.  Federal  Trade  Commission,  132  F.  2d  165,  170  (C.  C.  A.  7th,  1942)  ; 
Keller  v.  Federal  Trade  Commission,  132  F.  2d  59,  60-61  (C.  C.  A.  7th,  1942)  ; 
Banning  v.  United  States,  130  F.  2d  330,  335  (C.  C.  A.  6th,  1942),  cert,  denied 
317  U.  S.  695  (1^3)  ;  Dr.  W.  B.  Caldwell,  In<i.  v.  Federal  Trade  Commission, 
111  F.  2d  889,  891  (C.  C  A.  7th,  1940)  ;  Wholesale  Grocers'  Assn.  v.  Federal 
Trade  Commission,  277  F.  657,  663  (C.  C.  A.  5th,  1922). 

This  Court  has  frequently  held  that  it  is  for  the  jury,  or  the  court 
below  in  the  absence  of  a  jury,  to  pass  upon  the  credibility  and  the  weight 


and  petitioner  cannot  ask  the  Court  to  "pick  and  choose  bits 
of  evidence  to  make  findings  of  fact  contrary  to  the  findings 
of  the  Commission."  Federal  Trade  Commission  v.  Standard 
Education  Society,  302  U.  S.  112,  117  (1937).  In  the  circum- 
stances, a  critical  discussion  of  the  evidence  relied  upon  by 
petitioner  in  support  of  its  advertising  claims  is  unnecessary. 
It  is  sufficient  to  point  to  the  evidence  which  supports  the 
Commission's  findings,  for  if  the  findings  are  supported  by 
evidence,  they  -will  be  upheld  "regardless  of  the  evidence  on 
the  other  side,"  National  Labor  Relations  Board  v.  Hudson 
Motor  Car  Co.,  128  F.  2d  528,  532  (C.  C.  A.  6th,  1942) ;  Nation- 
al Labor  Relations  Board  v.  J.  G.  Boswell  Co.,  136  F.  2d  585, 
589-590  (C.  C.  A.  9th,  1943),  and  the  fact  that  petitioner 
offered  experts  who  testified  contrary  to  the  experts  offered 
on  behalf  of  the  Commission  "cannot  enable  the  petitioner  to 
contend  successfully  that  there  was  no  substantial  evidence 
to  support  the  Commission's  findings."  Justin  Haynes  &  Co. 
v.  Federal  Trade  Commission,  105  F.  2d  988,  989  (CCA.  2nd, 
1939),  cert,  denied  308  U.  S.  616  (1939) ;  Aronberg  v.  Federal 
Trade  Commission,  132  F.  2d  165,  170  (C  C  A.  7th,  1942).' 

The  Commission's  findings  in  this  case  are  based  upon  the 
testimony  of  two  well  qualified  experts.  Dr.  Samuel  Ayres,  Jr. 
and  Dr.  Fred  B.  Moor. 

Dr.  Ayres  is  one  of  the  most  prominent  skin  specialists  in  the 
City  of  Los  Angeles  and  is  well  known  throughout  the  United 
States  (R.  208).  He  obtained  the  degrees  of  Bachelor  of  Arts 
from  the  University  of  Missouri  in  1915,  and  of  Doctor  of  Medi- 
cine from  Harvard  Medical  School  in  1919.  He  interned  at 
Massachusetts  General  Hospital,  where  he  was  also  graduate 
assistant  in  dermatology  for  six  months,  and  has  practiced  in 
Los  Angeles  as  a  skin  specialist  since  1920  (R.  129).  Dr.  Ayres 
has  used  ultra-violet  light  in  his  practice  for  over  twenty  years 

of  the  testimony  of  expert  medical  witnesses.  E.  g.,  Chcrrii-BuneU  Co.  v. 
Thatcher,  107  F.  2d  65,  69  (C.  C.  A.  9th,  1939)  ;  United  states  v.  Alger,  68 
F.  2d  592  (C.  C.  A.  9th,  1934)  ;  United  States  v.  Dudley,  04  F.  2d  743,  745 
(C.  C.  A.  9th,  1933)  ;  United  StatcK  v.  Albano,  63  F.  2d  677,  681  (C.  C.  A. 
9th,  1933)  ;  United  States  Fidelity  d  Quarnnty  Co.  v.  Lcong  Dung  Dye,  52  F. 
2d  567,  570  (CCA.  9th,  1931),  cert,  denied  285  U.  S.  537  (1932). 
'  The  ttises  cited  in  footnote  5,  supra  p.  6,  are  to  the  same  effect. 


(R.  146),  and  a  lamp  of  the  same  type  as  petitioner's  Life  Lite 
lamp  for  eight  or  ten  years  (R.  129). 

Dr.  Moor  also  practices  in  Los  Angeles  (R.  155).  He  is  a 
graduate  of  the  University  of  North  Dakota  and  the  College 
of  Medical  Evangelists,  and  has  specialized  in  pharmacology, 
therapeutics  and  physical  therapy  for  twenty  years  (R.  156).* 
He  has  also  had  experience  in  internal  medicine,  and  has  taught 
pharmacology  and  therapeutics  at  the  College  of  MedioaJ 
Evangelists  since  1921  (R.  156-157).  Dr.  Moor  is  a  consultant 
of  the  Council  of  Physical  Therapy  of  the  American  Medical 
Association,  Vice  President  of  the  American  Congress  of  Phys- 
ical Therapists,  a  member  of  the  examining  board  of  physical 
therapy  technicians  for  the  American  Register  of  Physical 
Therapy  Technicians  and  director  of  the  physical  therapy  de- 
partment of  White  Memorial  Hospital  of  Los  Angeles  (R.  156, 
206).  He  has  used  lamps  of  the  Life  Lite  type  for  four  or  five 
years,  and  he  showed  himself  to  be  well  informed  on  the  sub- 
jects of  sun  lamps,  therapeutic  lamps,  and  ultra-violet  rays 
(R.  157-164,  205-209). 

In  its  brief  petitioner  emphasizes  the  fact  that  neither  of 
the  Commission's  experts  had  used  its  Life  Lite.  That,  how- 
ever, did  not  disqualify  them  from  expressing  an  opinion  upon 
its  therapeutic  value  and  effect,  nor  does  it  furnish  any  basis 
for  a  contention  that  their  testimony  was  not  substantial.^ 
Their  general  medical  knowledge  qualified  them  to  testify,  and 
each,  as  stated  above,  was  thoroughly  familiar  with  and  had 
used  in  his  practice  for  several  years  cold  quartz  lamps  of  the 
same  type  as  petitioner's  Life  Lite  (R.  129,  146,  163,  208-209). 

*  Physical  therapy,  sometimes  called  physiatrics  or  physiotherapy,  is  the 
treatment  of  disease  by  physical,  nou-medical  means,  such  as  heat,  massage, 
water,  radiation  and  electricity.  See  Borland,  The  American  Illustrated 
Medical  Dictionary  (18th  ed.  1938),  and  Stedman's  Medical  Dictionary  (14th 
rev.  ed.  1939). 

"John  J.  Fulton  Co.  v.  Federal  Trade  Commission,  130  F.  2d  85,  86  (C.  C.  A. 
9th,  1942),  cert,  denied  317  U.  S.  679  (1942)  ;  Neff  v.  Federal  Trade  Corn- 
mission,  117  F.  2d  495,  496-497  (C.  C.  A.  4th,  1941)  ;  Dr.  W.  B.  Caldicell,  Inc. 
V.  Federal  Trade  Commission,  111  F.  2d  889,  891  (C.  C.  A.  7th,  1940)  ;  Justin 
Haynes  d  Co.  v.  Federal  Trade  Commission,  105  F.  2d  988,  989  (C.  C.  A.  2nd, 
1989),  cert,  denied  308  U.  S.  616  (1939)  ;  Goodwin  v.  United  States,  2  F.  2d 
200,  201  (C.  C.  A.  6th,  1924)  ;  Kershaw  v.  Tilbury,  214  Cal.  679,  8  P.  2d  109, 
J.14-115  (1932). 


9 

The  eKpert  witnesses  called  by  petitioner  were  Dr.  Roger  W. 
Truesdail,  Dr.  Philip  A.  Leighton  and  Dr.  Floyd  Roswell  Parks. 
Since,  as  we  shall  show,  the  testimony  of  the  Commission's  ex- 
perts fully  supports  the  Commission's  findings,  no  discussion 
of  the  testimony  of  petitioner's  experts  is  required.  Actually, 
the  conflicts  between  the  witnesses  were  not  as  substantial  as 
might  be  inferred  from  petitioner's  brief,  but  to  the  extent  that 
their  testimony  did  conflict,  the  Commission's  action  in  accept- 
ing the  views  of  the  experts  offered  on  its  behalf  was  entirely 
reasonable,  for  while  petitioner's  experts  were  undoubtedly 
well  educated  and  able  gentlemen.  Dr.  Parks  was  the  only  one 
who  was  a  medical  doctor  or  who  was  shown  to  have  had  any 
medical  training  or  experience.  He  was  a  surgeon,  however, 
rather  than  a  dermatologist  or  physiotherapist  (R,  358,  372, 
374,  387),^"  and  his  testimony  as  a  whole  evidenced  no  great 
familiarity  on  his  part  with  the  use  and  effect  of  ultra-violet 
rays.  Dr.  Truesdail  and  Dr.  Leighton  were  chemists  (R.  209- 
210,  266) ;  and  neither  was  shown  to  have  had  any  training  or 
experience  whatever  in  medicine,  dermatology  or  physio- 
therapy. 

There  is  no  conflict  in  the  evidence  as  to  the  physical,  as 
distinguished  from  the  therapeutic,  characteristics  and  nature 
of  petitioner's  Life  Lite.  There  are  two  models,  the  stand 
lamp  and  the  hand  lamp  (R.  102),  each  being  sold  with  printed 
directions  for  use  (Comm.  Exs.  1  and  2,  R.  402-404),  and  being 
designed  and  intended  for  home  use  by  laymen  without  medical 
supervision  (R.  128).  The  hand  lamp  is  intended  to  be  used 
at  a  distance  of  about  one  inch  from  the  body  (R.  106),  and 
may  be  moved  from  one  part  of  the  body  to  another  (R.  107). 
If  held  still  at  that  distance  it  will  produce  a  first  -degree 
erythema,  or  redness,  akin  to  sunburn,  in  ten  or  twelve  seconds 
(R.  107).^^    The  stand  lamp  is  intended  to  be  used  at  a  dis- 

'"As  ix)intod  out  above,  the  Coniinissioii's  experts  were  specialists  in  the 
matters  under  inquiry,  Dr.  Ayres  being  a  dermatologist  (R.  329)  and  Dr. 
Moor  a  physiotherapist  (R.  l.")6) ,  and  "The  testimony  of  a  sijecialist  is  entitled 
to  greater  weight  than  that  of  a  general  practitioner."  Rogers,  Exi)ert 
Testimony  (8rd  ed.  11)41)  788. 

"  In  footnote  8  on  page  33  of  its  brief  petitioner  says  that  "Erythema  is 
the  medical  term  for  sun  burn,"  citing  R.  108.  Petitioner's  president  did 
testify  to  that  effect,  but  since  there  is  au  issue  as  to  whether  petitioner's 
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tance  of  from  twenty  to  twenty-four  inches  from  the  body 
(R.  108-109).  At  this  distance  some  of  the  stand  lamps  will 
produce  an  erythema  in  about  one  minute  on  the  body  of  a 
person  who  is  not  tanned,  others  in  from  one  and  a  half  to 
two  minutes  (R.  110).  Goggles  are  furnished  for  use  with 
the  lamps  (Comm.  Ex.  1,  R.  402)  and  each  is  equipped  with 
an  automatic  clock  which  can  be  set  for  any  period  between 
a  half  minute  and  six  minutes  (R.  111-112). 

Both  the  hand  lamp  and  the  stand  lamp  are  the  cold  quartz 
type  of  ultra-violet  lamp  (R.  113)  and  are  made  by  bending 
a  quartz  tube  into  the  shape  desired,  removing  all  gases,  and 
then  filling  it  with  a  mixture  of  helium,  argon,  neon  and  kryp- 
ton, under  pressure.  A  few  drops  of  mercury  are  added,  and 
the  tube  is  then  sealed,  usually  hermetically.  When  an  ap- 
propriate voltage  is  applied  to  the  tube,  the  ionization  of  the 
mercury  vapor  inside  produces  a  high  intensity  of  ultra-violet 
light  located  primarily  in  the  spectral  range  of  2537  angstrom 
units  (R.  1 13) .  An  angstrom  unit  is  one  fifty-second  millionth 
of  an  inch,  and  is  one  of  the  units  of  measurement  of  the  electro- 
magnetic spectrum  (R.  119).  The  spectral  range  of  the  sun 
is  from  about  2910  to  approximately  50,000  angstrom  units 
(R.  158),  very  few  of  its  rays  being  below  2900  angstroms 
(R.  323).  The  spectral  range  of  petitioner's  Life  Lite  is  from 
^bout  2537  to  3660  angstrom  units,  89.2%  of  its  total  energy 
output,  however,  being  concentrated  at  about  2537  angstroms 
(R.  119-120),  well  below  the  lowest  point  in  the  spectral 
range  of  the  sun.^^ 

Ultra-violet  lamps  are  classified  generally  as  therapeutic 
lamps  and  sun  lamps,  depending  upon  their  spectral  range, 

lamp  is  comparable  to  natural  sunlight,  we  might  point  out  that  his  defini- 
tion is  not  exactly  accurate.  Speaking  generally,  erythema  is  a  "morbid 
redness  of  the  skin."  It  has  many  causes  and  there  are  many  varieties  of 
it.  "Erythema  Solaris"  is  the  medical  term  for  sunburn,  and  while  the 
redness  produced  by  petitioner's  lamp  is  akin  to  sunburn,  it  is  not  ei'ythema 
Solaris.  See  the  definitions  of  "erythema"  in  Borland,  The  American  Illus- 
trated Medical  Dictionary  (18th  ed.  1938),  and  Stedman's  Medical  Diction- 
ary (14th  rev.  ed.  1939). 

"  It  is  not  clear  from  the  evidence  whether  the  output  of  petitioner's  lamp 
is  concentrated  at  2537  or  at  2540  angstroms,  but  it  was  shown  that  there 
was  no  appreciable  difference  between  the  two  wave-lengths  (R.  268,  325). 
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a  sun  lamp  being  one  which,  speaking  approximately,  repro- 
duces the  spectrum  of  the  sun  and  emits  no  wave  lengths 
shorter  than  2900  angstroms ;  a  lamp  which  reproduces  shorter 
wave  lengths  is  a  therapeutic  lamp  (R.  123-124,  279,  292, 
325-327).  Therapeutic  lamps  produce  redness  but  do  not  tan 
the  skin  (R.  131-132).  Sun  lamps  do  tan  (R.  294),  and,  as 
Dr.  Ayres  testified  for  the  Commission,  "the  tanning  pro- 
cedure *  *  *  is  considered  to  be  intimately  connected 
with  certain  of  the  benefits  of  the  natural  sun"  (R.  133).  The 
rays  of  a  therapeutic  lamp  are  also  "markedly  irritating,"  for 
which  reason  a  sun  lamp  is  more  suitable  for  use  by  laymen 
(R.  160).  It  is  undisputed  that  petitioner's  lamp  is  a  thera- 
peutic lamp  rather  than  a  sun  lamp  (R.  125,  131,  159,  327). 

Speaking  generally,  Dr.  Moor  testified  for  the  Commission 
that  petitioner's  Life  Lite  was  "Useful  chiefly  for  very  super- 
ficial infections  and  *  *  *  to  produce  irritation  of  the 
skin"  (R.  164),  and  that  its  "only  well  proven  effect"  was  to  aid 
in  maintaining  calcium  and  phosphorous,  inhibiting  rickets 
(R.  173),  and  treating  pityriasis  rosea  (R.  208). '^  The  Com- 
mission's other  expert,  Dr.  Ayres,  said  that  petitioner's  lamp 
was  "useful  in  the  treatment  of  several  skin  diseases,"  but 
that  it  had  a  "very  limited  field  of  usefulness"  and  that  he  did 
not  believe  the  "light  by  itself  is  likely  to  produce  a  cure  in 
conditions  like  psoriasis  or  eczema  or  athlete's  foot"  (R.  134). 
Dr.  Truesdail,  one  of  petitioner's  experts,  testified  that  the 
"only  chemical  efi"ect"  of  Life  Lite  (R.  254)  is  to  cause  "the 
utilization  of  the  calcium  and  phosphorous  that  is  going 
through  the  ahmentary  tract  of  the  body"  (R.  252). 

This  evidence  alone,  we  think,  fully  warranted  the  Com- 
mission's findings,  but  there  was  specific  testimony  in  support 
of  each  of  the  nine  findings  questioned  by  petitioner. 

Benefits  Comparable  to  Those  of  Sunlight 

The  Commission  charged  that  since  the  ultra-violet  rays 
emitted  by  petitioner's  Life  Lite  were  not  "comparable  to  the 


'"  Pityriasis  rosea  is  an  inflammatory  disease  of  the  skin,  marked  by  au 
eruption  of  patches  of  varying  size,  of  a  pink  color  and  covered  with  whitish 
scales.  See  Borland,  The  American  Illustrated  Medical  Dictionary  (18th 
ed.  1938)  ;  Stedman's  Medical  Dictionary  (14th  rev.  ed.  1939). 
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ultraviolet  rays  emitted  by  natural  sunlight,"  the  benefits  "to 
the  skin  and  to  the  general  health"  to  be  derived  from  peti- 
tioner's lamp  and  those  to  be  derived  from  natural  sunlight 
were  not  "comparable"  (R.  7-8),  and  it  found  that,  for  the 
reason  stated,  such  benefits  "cannot  properly  be  compared" 
(R.  91).  Accordingly,  the  Commission  ordered  petitioner  to 
cease  and  desist  representing  that  its  lamp  "affords  benefits  to 
the  skin  or  to  the  general  health  of  the  user  comparable  to  those 
afforded  by  natural  sunlight"  (R.  96). 

Upon  "close  consideration,"  and  with  the  aid  of  dictionaries, 
petitioner  professes  to  discover  "an  ambiguity  of  potential 
importance"  lurking  in  this  provision  of  the  Commission's 
order  (petitioner's  brief,  p.  31).  Pointing  out  that  the  word 
"comparable"  may  mean  either  "capable  of  being  compared" 
or  "worthy  of  comparison"  (ibid.),  petitioner  contends  that 
it  is  not  clear  in  which  sense  the  Commission  used  the  term, 
and  argues  that  it  was  used  in  the  former  sense  in  the  com- 
plaint and  findings,  for  which  reason  it  must  be  ascribed  the 
same  meaning  in  the  order,  and  the  order  is  therefore  absurd 
or  "did  not  follow  the  Complaint  and  Findings,  and  hence  was 
improvident,  and  should  be  annulled"  (id.,  pp.  32-33). 

We  hesitate  to  believe  that  counsel  advances  this  argument 
seriously.  The  order  would,  indeed,  be  absurd  if  "compara- 
ble" were  used  in  the  sense  of  capable  of  being  compared,  for 
no  two  things  on  earth  are  incapable  of  comparison  in  the 
sense  of  being  examined  for  the  purpose  of  discovering  their 
resemblance  or  differences.  That  being  true,  petitioner's 
argument  is  self-destructive,  for  when  words  are  susceptible 
of  two  meanings,  one  reasonable  and  the  other  absurd,  they 
are  to  be  given  a  reasonable  meaning.  See  35  C.  J.  501-502; 
49  C.  J.  105-107. 

We  submit,  however,  that  the  Commission's  complaint, 
findings  and  order  are  not  susceptible  of  the  meaning  ascribed 
to  them  by  petitioner. 

Petitioner  states,  and  we  agree,  that  the  word  "  'comparable' 
was  used  in  the  Order  in  the  same  sense"  in  which  it  was  used 
in  the  complaint  and  findings  (petitioner's  brief,  p.  33),  and  we 
think  it  perfectly  clear  that  as  there  used  the  word  meant 
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worthy  of  comparison,  like  or  similar  to.'*  This  is  obvious  not 
only  from  the  expression  employed,  namely,  "comparable  to," 
rather  than  "comparable  with,"  ''  but  also  from  the  context 
in  which  the  expression  was  used.  The  complaint  charged, 
and  petitioner  admitted  in  its  answer,  that  petitioner's  Life 
Lite  was  "sold,  designed  and  intended  *  *  *  as  an  arti- 
ficial means  of  obtaining  the  ultraviolet  rays  of  natural  sun- 
light" (R.  2,  13),  and  the  plain  meaning  of  the  complaint  and 
findings  was  that  the  benefits  to  be  derived  from  the  use  of 
petitioner's  lamp  were  neither  the  same  as,  nor  sufficiently 
valuable  to  be  worthy  of  comparison  with,  the  benefits  to  be 
derived  from  the  sun  (R.  6,  7-8,  83,  90-91).  Petitioner  evi- 
dently had  no  doubt  as  to  the  meaning  of  the  word  "compa- 
rable" as  used  four  times  in  the  complaint  (R.  6,  7,  8),  for  it 
answered  without  moving  the  Commission  to  make  the  com- 
plaint more  definite  and  certain,  and  we  believe  that  petitioner 
understajids  equally  well  the  meaning  of  the  word  as  used  in  the 
Commission's  findings  and  order. 

As  for  the  evidence,  it  is  undisputed  that  petitioner's  Life 
Lite  does  not  reproduce  the  spectrum  of  the  sun  and  is  not  a 
sun  lamp  (supra  pp.  10-11).  In  addition  to  this,  Dr.  Ayres  tes- 
tified that  in  his  opinion  Life  Lite  would  not  give  benefits  to  the 
skin  or  general  health  comparable  to  those  given  by  natural 
sunlight  (R.  132-133,  148-149),  and  Dr.  Moor  said  that  the 
rays  emanating  from  petitioner's  lamp  and  from  the  sun  "do 
not  have  the  same  biological  effects"  (R.  163,  182).  Peti- 
tioner's own  expert.  Dr.  Leighton,  testified  that  there  were 
"relative  differences"  between  such  rays,  and  that  "certain 
wave  lengths  will  be  more  *  *  *  efiicient  for  one  thing, 
and  other  wave  lengths  will  be  more  efiicient  for  another"  (R. 
289). 


"This  is  the  primary  meaning  of  the  term,  as  indicated  by  the  words 
given  as  synonyms  for  "compai'able"  in  Webster's  Dictionary  of  Synonyms 
(1942),  namely,  "Analogous,  akin,  parallel,  similar,  like,  alike,  identical, 
homogeneous,  uniform." 

"In  Webster's  New  International  Dictionary  (2n(l  od..  Unabridged,  1940), 
"comparable"  is  defined  as  follows:  "Capable  of  being  compared  (with); 
worthy  of  comparison  (to)." 
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Ringworm,  Athlete's  Foot,  Acne,  Eczema  and  Psoriasis 

The  Commission  found  as  a  fact  that : 

While  ultra-violet  rays  of  the  wave  length  emitted 
by  [petitioner's]  lamp  possess  bactericidal  properties, 
such  properties  are  effective  only  in  those  cases  where 
the  infection  sought  to  be  attacked  is  limited  to  the 
surface  of  the  skin.  The  rays  are  incapable  of  pene- 
trating the  surface  of  the  skin  and  destroying  bacteria 
or  fungi  present  below  the  surface.  The  use  of  [peti- 
tioner's] lamp  therefore  does  not  constitute  a  cure  or 
remedy  or  a  competent  or  adequate  treatment  for  such 
conditions  as  barber's  itch,  ringwQrm,  athlete's  foot, 
acne,  eczema,  psoriasis,  shingles,  or  erysipelas,  all  of 
which  are  due  to  causes  existing  below  the  surface  of  the 
skin.     [R.  91.] 

Petitioner  was  accordingly  ordered  to  discontinue  represent- 
ing that  its  lamp  constitutes  a  "cure  or  remedy  or  a  competent 
or  adequate  treatment"  for  the  conditions  referred  to  (R.  96). 

The  Commission's  findings  and  order  are  not  questioned  in- 
sofar as  they  relate  to  barber's  itch,  shingles  and  erysipelas,  but 
they  are  challenged  as  to  ringworm,  athlete's  foot,  acne,  eczema 
and  psoriasis  (petitioner's  brief,  pp.  39-45).  Petitioner's  ar- 
gument, however,  is  almost  completely  beside  the  point,  for 
while  it  asserts  that  there  was  no  substantial  evidence  to  sup- 
port the  Commission's  finding,  it  actually  cites  enough  of  the 
testimony  of  the  Commission's  experts  to  show  that  the  finding 
was  fully  warranted.  It  will  also  be  noted  that  none  of  the 
testimony  of  petitioner's  experts  was  contrary  to  the  Commis- 
sion's conclusion  as  to  the  efficacy  of  petitioner's  Life  Lite,  for 
the  Commission's  finding  Was  that  the  device  was  not  a  "cure 
or  remedy  or  a  competent  or  adequate  treatment"  (R.  91'), 
whereas  the  testimony  relied  on  by  petitioner  was,  in  substance, 
merely  to  the  effect  that  petitioner's  Life  Lite  was  "useful," 
"helpful"  or  "beneficial"  as  an  "adjunct"  in  the  treatment  of 
the  conditions  in  question.  Nothing  in  the  Commission's  or- 
der prohibits  petitioner  from  truthfully  stating  the  limited 
therapeutic  value  of  its  lamp — what  the  order  prohibits  is  the 
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broad  and  comprehensive  representation  that  petitioner's  lamp 
is  a  "cure  or  remedy  or  a  competent  or  adequate  treatment." 
There  was  ample  evidence  that  petitioner's  representations  to 
that  effect  were  false. 

Dr.  Ayres  testified  that  petitioner's  lamp  was  "useful  in  the 

/  treatment  oiseveral  skin  diseases,"  but  he  said  that  its  bacte- 

/      ricidal  action  was  limited  to  "that  type  of  bacteria  which  is  right 

(      at  the  very  surface  of  the  skin"  (R.  1^,  because  "most  of  the 

,'rays  of  the  light  are  filtered  out  by  the  upper  skin  layers"  (R. 

140).     That  being  true,  Dr.  Ayres  did  not  "believe  the  light  by 

itself  is  likely  to  produce  a  cure  in  conditions  like  psoriasis  or 

eczema  or  athlete's  foot,  or  things  of  that  sort"  (R.  134,  135, 

143-144). 

Dr.  Ayres  further  testified  that  Life  Lite  would  be  of  "very 
little"  value  in  treating  ringworm  (R.  135)  and  was  "not  a 
proper  means  of  treating  athlete's  foot"  (R.  136).  He  said 
that  "its  effect  in  acne  would  be  very  small,"  and  it  would  be 
of  "very  little  value  in  the  treatment  of  acne,"  because  it  would 
not  reach  the  underlying  cause  of  the  condition  (R.  136,  145). 
rt^  Eczema,  DPr^Aypes-said,  was  "simply  a  symptom  of  a  disease  of 
the  skin,"  that  "without  finding  out  the  underlying  cause,  it  is 
perfectly  futile  to  try  to  treat  it,"  and  while  Life  Lite  might 
"be  of  some  temporary  value  in  eczema"  it  would  not  "effect  a 
cure"  (Ra^7). 

As  for  psoriasis,  Dr.  Ayres  said  that  it  was  "another  skin 
condition,  the  cause  of  which  is  entirely  unknown;"  that  a 
case  of  "chronic  psoriasis"  would  be  "definitely  benefited  by  ul- 
traviolet light,"  but  "an  acute  case  of  psoriasis  would  be  de- 
finitely aggravated,"  and  since  a  layman  could  not  diagnose  the 
different  types  of  psoriasis,  petitioner's  lamp  should  not  be 
used  in  the  treatment  of  the  condition  except  under  a  physi- 
cian's supervision  (R.  138).     . 

Dr.  Moor  testified  that  the  rays  of  petitioner's  Life  Lite  "have 
very  little  penetrating  power"  (R.  164,  167),  that  their  bacte- 
ricidal effect  would  be  superficial,  limited  to  "organisms  *  *  * 
on  the  surface"  of  the  skin,  and  that  the  lamp  was  "Useful 
chiefly  for  very  superficial  infections  and  *  *  *  to  pro- 
duce irritation  of  the  skin"  (R.  164).  He  stated  that  he 
doubted  whether  Life  Lite  "would  be  of  value  in  ringworm,  al- 
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though  I  wouldn't  want  to  be  too  sure"  (R.  168),  but  said  that 
it  was  of  "No  value"  in  treating  athlete's  foot  (R.  168,  169- 
170),  possessed  "little  value  in  acne"  (R.  170),  that  it  was  "Not 
usually  considered  of  any  value  in  eczema"  and  was  of  "no 
value"  in  treating  psoriasis  (R.  171). 

Sores  and  Ulcers 

The  Commission  found  that  in  the  case  of  sores  and  ulcers 
petitioner's  lamp  "may  possibly  stimulate  the  healing  process 
but  only  in  those  instances  in  which  the  infection  causing  the 
condition  is  confined  to  the  surface  of  the  skin"  (R.  91-92). 
Petitioner  was  therefore  ordered  to  cease  and  desist  represent- 
ing that  Life  Lite 

constitutes  a  cure  or  remedy  for  sores  or  ulcers,  or  that 
it  constitutes  a  competent  treatment  therefor  except 
insofar  as  it  may  stimulate  the  healing  process  in  those 
cases  in  which  the  infection  causing  such  conditions  is 
confined  to  the  surface  of  the  skin.     [R.  96.] 

Dr.  Ayres  testified  that  he  knew  of  no  "chronic  skin  con- 
dition which  would  be  improved  *  *  .*  or  benefited"  by 
petitioner's  lamp  except  to  the  extent  that  the  lamp  might 
have  a  "stimulating  effect,  such  as  perhaps  in  the  case  of  a 
chronic  ulcer,  but  I  doubt  very  much  if  the  light  by  itself  would 
be  sufficient  to  bring  about  a  cure  in  even  such  a  condition" 
(R.  135).  He  said  that  it  would  "Very  definitely"  be  "neces- 
sary to  have  the  diagnosis  of  a  physician"  before  using  peti- 
tioner's lamp  in  the  treatment  of  sores  and  ulcers  (R.  139),  for 
the  reason  that,  while  the  lamp 

might  be  of  some  value  in  the  treatment  of  certain 
chronic  ulcers,  by  way  of  stimulating  cicatrization,^® 
*  *  *  one  would  have  to  know  what  the  ulcer  was 
caused  by.  You  could  have  an  ulcer  due  to  syphilis 
and  no  amount  of  light  would  do  it  any  good.  Or  you 
may  have  an  ulcer  due  to  cancer  and  the  use  of  the  light 
might  even  aggravate  it.     [R.  138-139.] 

^'Cicatrization  is  "A  healing  process  which  leaves  a  scar  or  cicatrix." 
Borland,  The  American  Illustrated  Medical  Dictionary  (18th  ed.  1938)  ; 
Stednian's  Medical  Dictionary  (14th  rev.  ed.  1930). 
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As  for  sores,  ''using  the  term  in  its  general  scope,"  Dr.  Ayres 
did  not  think  petitioner's  lamp  "would  be  of  very  much  value" 
in  their  treatment  (R.  14^. 

Dr.  Moor  testified  thatfpetitioner's  Life  Lite  might  "hasten 
healing"  of  sores  and  ulcers  because  of  its  "stimulating  effect," 
but  it  would  not  "heal"  them  "by  itself"  (R.  171). 

Petitioner  argues  that  this  testimony  is  not  substantial  be- 
cause it  is  based  on  Dr.  Ayres'  and  Dr.  Moor's  opinion  that  the 
rays  of  petitioner's  lamp  would  not  penetrate  beneath  the  sur- 
face of  the  skin,  whereas  they  agreed  that  the  lamp  activated 
vitamin  D,  and,  according  to  the  testimony  of  Dr.  Leighton, 
one  of  petitioner's  experts,  such  "activation  takes  place  in  the 
corium  layer  of  the  skin,  which  underlies  three  other  distinct 
layers"  (petitioner's  brief,  p.  46).  There  is  no  merit  to  this 
contention  for  three  obvious  reasons. 

First,  it  is  common  knowledge  that  infections  causing  sores 
and  ulcers  are  usually  found  in  the  subcutaneous  tissue  below 
the  skin.  Second,  in  agreeing  that  petitioner's  lamp  activated 
vitamin  D,  Dr.  Ayres  and  Dr.  Moor  did  not  agree  that  the 
lamp's  rays  possessed  the  penetrating  power  ascribed  to  them 
by  Dr.  Leighton,  who  himself  frankly  conceded,  in  effect,  that 
there  is  "sometimes  doubt"  as  to  the  layer  of  the  skin  in  which 
vitamin  D  activation  is  induced  (R.  307)."  Third,  from  the 
fact  that  petitioner's  Life  Lite  might  penetrate  the  skin  to  a 
sufl&cient  depth  to  activate  vitamin  D,  it  by  no  means  follows 
that  its  "radiation  strikes  the  blood  stream"  (R.  186),  or,  if 
so,  that  the  rays  of  the  lamp  possess  bactericidal  properties  at 
that  depth. '« 

"Dr.  Leighton  explained  that  it  was  the  exposure  of  ergosterol  and 
cholesterol,  and  possibly  other  sterols,  to  ultra-violet  radiation  which  pro- 
duced increased  vitamin  D  activity  (R.  346-348),  and,  if  we  correctly  under- 
stand his  testimony,  he  acknowledged  that  there  was  some  doubt  as  to  just 
which  sterol,  if  any,  was  found  in  any  particular  layer  of  skin  (R.  307).  Dr. 
Moor  testified  that  "vitamin  D  is  manufactured  somewhere  in  [the]  super- 
ficial layer  of  the  .skin"  (R.  186). 

"  It  is  undisputed  that  ultra-violet  rays  of  different  wave  lengths  have 
different  therapeutic  values  and  differ  in  their  penetrating  qualities  (R. 
131-132,  159-1(>(),  163.  289,  303-310,  333-336,  340-345;  Res.  Ex.  2,  R.  271; 
Res.  Ex.  3,  R.  287). 

In  giving  his  testimony  at  R.  303-307  relative  to  the  absorption  of  ultra- 
violet rays  by  different  layers  of  the  skin.  Dr.  Leighton  was  speaking  of 
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Bronchitis 

The  Commission  found  that,  contrary  to  petitioner's  repre- 
sentations, its  lamp  "possesses  no  therapeutic  value  in  the 
treatment  of  asthma,  hay  fever,  bronchitis,  colds,  sinus  trouble, 
or  discharges  from  the  ears"  (R.  92),  and  ordered  petitioner 
to  discontinue  advertising  otherwise  (R.  96).  Petitioner  ob- 
jects to  the  finding  and  order  insofar  as  they  relate  to  bron- 
chitis on  the  ground  that  one  of  its  experts  testified  that  its 
lamp  ''was  a  beneficial  adjunct  in  the  treatment  of  bronchitis," 
and  the  testimony  in  support  of  the  finding  and  order  "was 
based  upon  [Dr.  Moor's]  notion  that  the  rays  from  [peti- 
tioner's] lamp  'do  not  reach  below  the  surface  of  the  skin' " 
(petitioner's  brief,  pp.  47-48). 

Neither  argument  requires  discussion.  The  Commission 
was  not  bound  to  accept  as  true  the  testimony  of  petitioner's 
expert,  and  Dr.  Moor's  view  that  petitioner's  lamp  possessed 
little  penetrating  power  was  not  only  substantial  in  itself,  but 
was  fully  corroborated  by  the  testimony  of  Dr.  Ayres  (R. 
134^135,  140).  A^foF-the  evidence,"  Dr.  Moor  said  that  bron- 
chitis was  "commonly  caused  by  germs  in  the  respiratory  tract," 
(that  petitioner's  lamp  did  not  possess  sufficient  penetrating 
power  to  reach  the  source  of  the  infection,  and  had  "No  direct 
effect  on  bronchitis"  (R.  167). 

the  absorption  qualities  of  each  layer  considered  individually,  and  did  not 
testify  "with  consideration  to  the  fact  that  the  ultra-violet  light  would 
travel  through  some  other"  layer  or  substance  (R.  307).  We  have  not  over- 
looked this  testimony,  but  we  place  no  particular  emphasis  on  it  for  the 
reason  that  Dr.  Leighton  subsequently  testified  that  in  his  opinion,  and 
contrary  to  the  opinions  of  Dr.  Ayres  and  Dr.  Moor,  the  rays  of  petitioner's 
lamp  would  penetrate  through  the  outer  layers  of  the  skin  and  possess  bac- 
tericidal properties  in  the  "fourth  layer  down"  (R.  331,  339,  343).  In  this 
connection,  however,  it  is  interesting  to  note  that  in  its  directions  for  use 
petitioner  states,  "The  ultra-violet  rays  have  very  slight  penetration  and 
for  this  reason  it  is  desirable  to  treat  that  part  of  the  body  in  which  the 
blood  stream  is  closest  to  the  surface.  *  *  *  It  is  advisable  to  take 
treatments  in  a  warm  room,  as  the  blood  will  be  closer  to  the  surface  of  the 
body  than  when  exposed  to  a  chilly  temperature.  Under  these  conditions 
it  is  possible  to  receive  a  much  better  reaction  than  if  the  cold  air  is  striking 
the  skin  and  causing  the  blood  to  remain  in  the  deeper  tissues"  (Comm. 
Ex.  1,  R.  402). 
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Resistance  to  Disease 

The  Commission  found  that  petitioner's  lamp  "is  incapable 
of  building  up  in  the  body  resistance  to  disease"  (R.  92)  and 
ordered  petitioner  not  to  represent  that  it  would  do  so  (R.  96). 
The  finding  and  order  are  supported  by  the  testimony  of  both 
Dr.  Ayres  and  Dr.  Moor. 

Dr.  Ayres  said  that  "from  the  best  opinions  that  I  have  been 
able  to  find"  resistance  against  disease  was  "more  apt  to  be 
built  up  under  conditions  of  radiation  simulating  the  natural 
sunlight"  than  by  the  rays  of  petitioner's  lamp  (R.  141),  and 
that  a  person  who  used  petitioner's  lamp  "habitually  *  *  ♦ 
for  a  considerable  period  of  time"  would  not  be  "less  apt  to 
develop  a  skin  disorder  than  one  who  did  not  subject  his 
skin  to  such  treatment"  (R.  146). 

Dr.  Moor  testified  that  "building  up  resistance  to  an  infec- 
tion *  *  *  is  not  an  accepted  action  of  ultra-violet  radia- 
tion" (R.  166,  1,67),  and  that  building  "resistance  against 
disease  means  a  stimulation  of  antibody '"  formation  *  *  * 
and  ultra-violet  radiation  has  not  been  shown  to  have  that 
effect"  (R.  172).  Asked  directly  whether  petitioner's  Life 
Lite  would  "have  any  tendency  to  build  up  resistance  in  the 
body  against  disease,"  he  answered  unequivocally,  "No" 
(R.  172). 

Notwithstanding  this  evidence,  petitioner  attacks  this  part  of 
the  Commission's  order  on  the  ground  that  since  it  is  conceded 
that  Life  Lite  will  frequently  so  activate  the  production  of 
vitamin  D  as  to  prevent  or  remedy  calcium  deficiency  diseases, 
the  order  is  too  broad  because  it  forbids  petitioner  to  advertise 
that  its  lamp  "will  build  resistance  to  any  disease"  (petitioner's 
brief,  pp.  48-49).  As  pointed  out  above,  however,  the  phrase 
"building  resistance  to  disease"  means  "a  stimulation  of  anti- 
body formation"  (R.  172),  and  vitamin  D  and  calcium  are  not 
antibodies.  Petitioner,  moreover,  did  not  confine  its  advertising 
claims  to  calcium  deficiency  diseases — it  broadly  represented 

"  An  antibody  is  "Any  substance  in  tlie  blood-serum  or  other  fluids  of 
the  body  which  exerts  a  specific  restrictive  or  destructive  action  on  bacteria 
or  other  noxa,  or  neutralizes  their  toxin  *  *  *."  Stedman's  Medical 
Dictionary  (14th  rev.  ed.  1930), 
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that  Life  Lite  would  "build  resistance  against  disease"  in  gen- 
eral (Comm.  Ex.  21,  R.  410)/°  which  it  will  not  do.  The  Com- 
mission was  therefore  fully  warranted  in  unqualifiedly  prohib- 
iting that  broad  and  general  representation,^^  which  is  all  that 
its  order  does  prohibit.  There  is  nothing  in  the  order  which 
forbids  petitioner  from  truthfully  representing  the  extent  to 
which  its  lamp  may  tend  to  build  resistance  against  any 
specific  disease  caused  by  vitamin  D  deficiency. 

Chemical  Reaction  with  Respect  to  the  Blood  Stream 

The  Commission  found  that  petitioner's  lamp  "does  not 
produce  any  chemical  reaction  with  respect  to  the  blood  stream, 
nor  is  it  of  any  assistance  in  overcoming  a  deficiency  of  either 
white  or  red  corpuscles.  It  has  no  tonic  effect  upon  the  blood" 
(R.  92).  Accordingly,  petitioner  was  ordered  to  discontinue 
its  representations  to  the  contrary  (R.  97). 

Pointing  to  inapposite  fragments  of  Dr.  Moor's  testimony 
(petitioner's  brief,  p.  51)  and  citing  certain  testimony  of  its 
own  experts  relating  to  the  formation  of  tri-calcium  phosphate 
{id.,  p.  52),  petitioner  challenges  the  order  insofar  as  it  pro- 
hibits the  representation  that  Life  Lite  "produces  any  chemi- 
cal reaction  with  respect  to  the  blood  stream"  (R.  97).  Con- 
trary to  the  implication  of  petitioner's  brief,  however,  none  of 
the  testimony  referred  to  is  opposed  to  the  Commission's 
finding. 

Dr.  Truesdail,  one  of  petitioner's  experts,  said  that  his  expe- 
rience with  rats  showed  that  petitioner's  lamp  would  activate 
the  production  of  vitamin  D  "in  the  skin"  (R.  243),  and  that 
vitamin  D  was  "a  catalyst"  ^^  which  "causes  the  utilization  of 


^In  Comm.  Ex.  25-A  (not  printed)  i)etitioner  represented  that  the  "im- 
proved tone  of  the  body"  resulting  from  the  use  of  Life  Lite  "constitutes  a 
power  to  resist  the  invasion  of  disease,"  and  in  Comm.  Ex.  31  (not  printed)  it 
said  that  the  effect  of  Life  Lite  "extends  to  the  whole  body  system,"  "builds 
direct  resistance  to  infection"  and  increases  "the  general  resistance." 

'''  See  Lane  v.  Federal  Trade  Commission,  130  F.  2d  48,  51-52  (C.  C.  A.  9th, 
1942)  ;  Macher  v.  Federal  Trade  Commission,  126  F.  2d  420  (C.  C.  A.  2nd, 
1942)  ;  Century  Metalcraft  Corp.  v.  Federal  Trade  Commission,  112  F.  2d 
443,  446-447  (C.  C.  A.  7th,  1940). 

"  A  catalyst  is  an  agent  which  produces  a  reaction  without  itself  entering 
into  the  reaction.  Borland,  The  American  Illustrated  Medical  Dictionary 
(18th  ed  1938)  ;  Stedman's  Medical  Dictionary  (14th  rev.  ed.  1939). 
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the  calcium  and  phosphorous"  (R.  252,  257)  present  in  the 
alimentary  tract  and  the  blood  stream  (R.  243,  252).  This, 
Dr.  Truesdail  testified,  was  a  chemical  change  in  the  body, 
resulting  in  "forming  new  bone  tissue  by  forming  tri-calcium 
phosphate"  (R.  243,  249).     He  said  that  the 

specific  chemical  reaction  [resulting  from  the  use  of 
petitioner's  device]  would  be  a  catalytic  effect,  which 
would  permit  the  union  of  calcium  and  phosphorous 
ions  to  produce  the  chemical  compound  tri-calcium 
phosphate  in  the  bones.     [R.  249.] 

And  this,  he  declared,  was  the  "only  chemical  effect"  petitioner's 
lamp  would  have  (R.  254).  As  petitioner  states,  "Dr.  Leighton 
testified  generally  to  the  same  effect  (R.  290)"  (petitioner's 
brief,  p.  52). 

This  testimony  supports,  rather  than  opposes,  the  Com- 
mission's finding  that  petitioner's  lamp  produces  no  chemical 
reaction  with  respect  to  the  blood  stream.  The  finding  is  also 
supported  by  the  testimony  of  Dr.  Ayres  and  Dr.  Moor,  the 
Commission's  experts. 

Dr.  Ayres  was  asked  generally  whether  petitioner's  lamp 
would  "produce  any  chemical  reaction  in  the  body,  so  far  as 
the  blood  is  concerned,"  and  replied  that  "it  might  perhaps 
improve  the  calcium  metabolism  to  some  degree"  (R.  141). 
Dr.  Moor  stated  that  the  only  chemical  reaction  in  the  body  to 
be  derived  from  the  use  of  Life  Lite  was  the  activation  of 
vitamin  D,  which  "influences  the  absorption  of  calcium  and 
phosphorous"  (R.  172).  He  testified  that  the  lamp  would  not 
"keep  the  blood  stream  in  balance''  or  "aid  in  overcoming  a 
deficiency  of  the  white  or  red  corpuscles"  (R.  173),  and  that  it 
would  not  "produce  a  tonic  effect  on  the  blood"  (R.  174)., 
When  asked  specifically  whether  the  lamp  would  "have  any 
efi'ect  at  all  upon  the  blood,"  he  replied  unequivocally,  "No" 
(R.  174).^'^' 


"In  view  of  Dr.  Moor's  cloar  aiul  specific  testimony,  petitioner  cannot 
detract  from  its  substantiality,  as  it  attempts  at  page  51  of  its  brief,  by 
combining  bits  and  pieces  of  his  testimony  removed  from  their  context.  For 
example,  petitioner  refers  to  Dr.  Moor's  testimony  that  the  use  of  Life  Lite 
corrects  "calcium  deficiency  of  tlie  blood"  to  some  extent  (R.  184).  But  Dr. 
Moor  did  not  mean  by  tluit  that  petitioner's  lamp  produced  a  chemirtil  reac- 
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There  is  nothing  in  the  Commission's  order  which  prohibits 
petitioner  from  truthfully  advertising  the  effect  of  its  lamp 
upon  the  utilization  of  calcium  and  phosphorous  in  the  blood 
stream,  but  that  effect  does  not  constitute  a  "chemical  reaction 
with  respect  to  the  blood  stream,"  and  the  evidence  fully  war- 
ranted the  Commission  in  ordering  petitioner  not  to  represent 
that  such  a  reaction  was  produced  by  its  lamp. 

Resistance  to  Infection 

The  Commission  found  that  petitioner's  lamp  "is  incapable 
of  building  up  the  body's  resistance  to  infection"  (R.  92),  and 
ordered  petitioner  to  cease  representing  that  it  would  do  so  (R. 
97).  Petitioner  contends  that  the  finding  is  unwarranted  be- 
cause in  testifying  that  petitioner's  lamp  was  ineffective  for 
"building  up  resistance  to  an  infection,"  Dr.  Moor,  one  of  the 
Commission's  experts,  employed  the  phrase  "building  up  re- 
sistance" to  infection  as  meaning  "treating"  infection,^*  and  for 
the  further  reason  that  it  was  conceded  that  petitioner's  lamp 
had  a  bactericidal  effect,  and  "killing    *     *     *    bacteria,"  so 

tion  in  the  blood  stream.  He  only  meant  that,  by  causing  the  production  of 
vitamin  D,  the  lamp  had  the  effect  of  improving  the  "calcium  metabolism" 
(R.  182-183),  which  "involves  the  deposition  ♦  *  *  in  the  bone  struc- 
ture" of  the  calcium  present  "in  all  tissues  of  the  body"  (R.  183).  Petitioner 
also  points  to  the  fact  that  Dr.  Moor  agreed  that  "general  exposure 
to  ultra-violet  radiation"  would  produce  certain  changes  in  the  blood.  But 
petitioner  can  take  no  comfort  from  that,  for  the  spectral  range  of  its  lamp  is 
so  limited  that  exposure  to  its  rays  is  not  "general  exposure  to  ultra-violet 
radiation"  (supra  pp.  10-11). 

^*  Petitioner  raises  no  question  as  to  the  sense  in  which  the  phrase  "build- 
ing up  the  body's  resistance  to  infection"  was  used  by  the  Commission  in 
its  findings  and  order,  and  it  is  obvious  that  it  was  used  in  its  commonly 
accepted  sense,  i.  e.,  building  up  the  body's  power  or  capacity  to  avert,  ward 
off  or  prevent  infection.  It  is  also  clear  that  this  was  the  sense  in  which 
petitioner  used  the  expression  in  its  advertisements.  In  Comm.  Ex.  31  (not 
printed)  it  represented  that  "LIFE  LITE  offers  you  a  sound  investment  in 
'HEALTH  INSURANCE'  for  your  whole  family!;"  that  "The  ultimate 
effect  of  controlled  exposure  extends  to  the  whole  body  system,"  and  that 
the  lamp  "builds  direct  resistance  to  infection"  and  increases  "the  general 
resistance."  In  Comm.  Ex.  25-A  (not  printed)  petitioner  advertised  that 
the  "improved  tone  of  the  body"  resulting  from  the  use  of  its  lamp  "consti- 
tutes a  power  to  resist  the  invasion  .of  disease." 
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petitioner  claims,  "helps  the  body  to  resist  *  *  *  infec- 
tion" (petitioner's  brief,  pp.  52-54).  There  is  no  merit  to 
the  contention. 

Dr.  Moor  assigned  no  such  factitious  meaning  to  the  phrase 
"building  up  resistance"  to  infection  as  that  claimed  by  peti- 
tioner. He  was  asked  whether  petitioner's  lamp  "would  be  of 
any  value  in  the  treatment  of  chronic  infections"  (R.  166). 
Having  just  testified  that  Life  Lite  was  of  very  little  value  in 
the  treatment  of  various  ailments,  that  its  use  was  contrain- 
dicated  in  others  and  might  actually  be  harmful  in  some  (R. 
164^166),  Dr.  Moor  replied: 

*  *  *  if  you  mean  building  up  resistance  to  an  in- 
fection, that  is  not  an  accepted  action  of  ultra-violet 
radiation.    [R.  166.] 

Reading  this  testimony  in  its  context,  it  is  clear  that  Dr. 
Moor  did  not  mean  "treating  an  infection"  when  he  referred 
to  "building  up  resistance  to  an  infection,"  but,  on  the  con- 
trary, intended  to  draw  a  distinction  between  treatment  and 
prevention,  and  to  testify  that  petitioner's  lamp  was  not  only 
of  little  therapeutic  value  in  treating  infection,  but  was  of  no 
value  as  a  means  of  imparting  to  the  body  increased  power 
to  prevent  infection.  There  can  certainly  be  no  misunder- 
standing of  his  subsequent  testimony  on  cross-examination 
that  he  did  not  agree,  and  it  had  not  been  proven,  that  one 
effect  of  petitioner's  lamp  was  to  build  "Increased  resistance 
of  the  body  to  infection"  (R.  191-192). 

Dr.  Ayres,  the  Commission's  other  expert,  testified  to  the 
same  effect,  stating,  as  previously  indicated,  that  he  did  not 
think  it  was  true  that  a  person,  "not  experiencing  any  particu- 
lar skin  disorder,"  who  used  petitioner's  lamp  "habitually 
*  *  for  a  considerable  period  of  J;ime,  would  be  less  apt 
to  develop  a  skin  disorder  than  one  who  did  not  subject  his  skin 
to  such  treatment"  (R.  146). 

The  substantiality  of  the  testimony  of  Dr.  Moor  and  Dr. 
Ayres  is  in  no  degree  diminished,  nor  is  the  Commission's  find- 
ing opposed,  by  the  fact  that  petitioner's  lamp  possesses  the 
power  to  kill  bacteria  located  upon  the  surface  of  the  skin 
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(supra  p.  15).  The  lamp  is  applied  for  only  very  short  inter- 
vals of  time  and  over  comparatively  small  areas  of  the  body.^" 
Its  bactericidal  effect  is  therefore  not  continuous,  and  does  not 
extend  to  the  whole  body  surface.  Killing  germs  on  the  surface 
of  a  small  area  of  the  skin  may  prevent  infection  by  the  germs 
killed,  but  it  does  not  lessen  the  danger  of  infection  from  other 
germs,  nor  does  it  impart  to  the  body  itself  any  increased  power 
to  ward  off  or  avert  infection. 

Stimulation  to  the  Tissues  of  the  Skin 

Finding  that  "Aside  from  its  irritating  effect,  [petitioner's] 
lamp  affords  no  stimulation  to  the  tissues  of  the  skin"  (R.  92), 
the  Commission  ordered  petitioner  to  discontinue  representing 
that  its  lamp  affords  any  such  stimulation  in  excess  of  that 
which  "may  result  from  its  irritating  effect"  (R.  97).  Assert- 
ing that  the  Commission's  experts  repeatedly  testified  that  Life 
Lite  had  a  "stimulating  effect  upon  the  skin,"  petitioner  says 
that  the  "evidence  does  not  give  any  supportat  all  to  this  phase 
of  the  Findings  and  Order"  (petitioner's  brief,  pp.  64-55). 
Petitioner  is  correct  in  stating  that  the  Commission's  experts 
testified  that  petitioner's  lamp  had  a  stimulating  effect  upon 
the  skin,  but  they  used  the  word  "stimulating"  in  a  narrow 
sense,  as  synonymous  with  "irritating,"  -^  and  their  testimony 
fully  supports  the  Commission's  finding  and  order. 

Asked  whether  petitioner's  device  would  "stimulate  the  tis- 
sues of  the  skin,"  Dr.  Ayres  replied,  "It  depends  on  what  you 
mean  by  'stimulate.'  *  *  *  It  might  stimulate  the  for- 
mation of  new  granulation  tissues,"  as,  for  example,  by  causing 
"vigorous  peeling"  in  the  case  of  acne  (R.  140),  but 

I  don't  think  you  get  any  great  deal  of  stimulation 
*  *  *.  The  effect  of  producing  the  redness  means 
that  the  blood  vessels  are  dilated,  and  there  might  per- 


'°  See  petitioner's  directions  for  using  the  various  models  of  Life  Lite. 
Comm.  Ex.  1  (R.  402)  and  Comm.  Exs.  3-7  (not  printed). 

'"  To  stimulate  is  to  excite  or  arouse  the  system  in  general,  or  any  special 
system  or  organ,  to  increased  functional  activity.  To  irritate  is  to  bring 
about  a  reaction  of  the  tissues  by  the  application  of  a  stimulus.  Stedman's 
Medical  Dictionary  ( 14th  rev.  ed.  1939)  ;  Borland,  The  American  Illustrated 
Medical  Dictionary  (18th  ed.  1938). 
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haps  be  some  degree  of  stimulation  in  that  regard,  but  I 
don't  think  that  it  would  have  any  lasting  effect  or  be  of 
any  particular  value  *  *  *  other  than  in  stimulat- 
ing new  granulation  in  ulcers,  perhaps.     [R.  141.]  -'' 

Dr.  Moor  testified  that  petitioner's  lamp  might  be  useful  in 
treating  "chronic  ulcers,"  because  "you  need  stimulation  to 
hasten  healing"  (R.  171),  and  the  lamp  "would  change  a 
chronic  inflammation  into  a  more  acute  one,  and  thereby  prob- 
ably promote  healing  somewhat"  (R.  172).  Asked  whether 
petitioner's  lamp  "would  stimulate  the  tissues  in  the  skin," 
he  replied  that  it  was  "likely  to  be  damaging  to  the  human 
tissues"  and  therefore  "would  not  be  desirable  for  most  open 
wounds"  (R.  171).  And  he  specifically  stated  that  the  rays  of 
petitioner's  lamp  were  "markedly  irritating"  (R.  160),  "much 
more  irritating  to  the  skin"  than  the  rays  of  natural  sunlight 
(R.  163),  and  that  one  of  the  two  principal  uses  of  the  lamp 
was  "to  produce  irritation  of  the  skin,"  a  "stimulating  effect  on 
theskin"(R.  164). 

The  Commission's  experts  thus  plainly  connected  stimula- 
tion and  irritation,  and  the  clear  import  of  their  testimony  is 
that  petitioner's  lamp  stimulates  by  irritating.  Further  than 
this,  petitioner  not  only  admits,  but  emphasizes  the  fact,  that 
its  lamp  will  produce  a  redness  of  the  skin  akin  to  sunburn, 
and  it  is  significant,  we  think,  that  none  of  petitioner's  wit- 
nesses assigned  to  its  lamp  any  stimulating  quality  other  than 
that  resulting  from  its  irritating  effect.  Indeed,  one  of  peti- 
tioner's experts.  Dr.  Leighton,  testified  that  the  capacity  of 
the  lamp  to  produce  vesiculation,  or  blistering,  was  greater 
than  that  of  a  sun  lamp  (R.  281,  283,  350),  and  another,  Dr. 
Parks,  expressly  noted  its  "irritating"  properties,  stating  that 
the  lamp  would  irritate  "much  more  effectively"  than  other 
"irritating  substances"  (R.  386). 

"  Granulation  tissue  is  new  connective  tissue  formed  in  the  process  of 
liealing  ulcers  and  wounds  and  ultimately  forming  a  scar.  See  definition  of 
"tissue"  in  Dorland,  The  American  Illustrated  Medical  Dictionary  (18th 
ed.  1938).  The  expression  "stimulating  new  granulation,"  as  used  in  the 
testimony  quoted,  simply  means  i)romoting  the  growth  of  new  tissue  by 
irritating  old  tissue. 
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Normalizing  Body  Chemistry,  Improving  Metabolism  and 
Building  New  Tissues 

The  final  specific  provision  of  the  Commission's  order  to 
which  petitioner  objects  is  that  prohibiting  petitioner  from 
representing  that  its  lamp 

/  normalizes  the  chemistry  of  the  body,  improves  metab- 

iolism,  or  builds  new  tissues,  except  insofar  as  its  use 
may  result  in  the  production  of  vitamin  D.     [jl.  97.] 

Petitioner  does  not  contend  that  the  finding  ^®  upon  which 
the  Commission  based  this  provision  of  its  order  is  not  sup- 
ported by  evidence.  The  finding  will  therefore  be  presumed 
to  be  so  supported,^®  and  there  is  no  necessity  to  discuss  the 
evidence  on  which  it  is  based.^°  Petitioner's  objection  to  the 
order  is  that  its  meaning  is  uncertain  (petitioner's  brief, 
pp.  55-58). 

Conceding  it  to  be  "likely  that  the  Commission  did  not  have 
any  such  intention,"  petitioner  nevertheless  contends  that  the 
clause  "except  insofar  as  its  use  may  result  in  the  production 
of  vitamin  D,"  applies  "only  to  the  normalizing  of  the  chem- 
istry of  the  body,"  rather  than  "to  all  three  of  the  biological 
effects  enumerated  in  the  wording  preceding"  the  clause,  and 
the  order  therefore  allows  petitioner  "to  advertise  only  that  its 
lamp  would  cause  production  of  vitamin  D,  and  nothing  more" 
(petitioner's  brief,  p.  57).  Accordingly,  petitioner  says,  the 
order  should  be  amended  to  prohibit  it  from  representing  that 
its.lamp  "normalizes  the  chemistry  of  the  body,  improves 
"metabolism,  or  builds  new  tissues,  except  insofar  as  such  effects 
are  related  to  the  production  of  vitamin  D  resulting  from  the 
use  of  the  lamp"  (id,^j^^.-^) . 

It  seems  to  us  that  petitioner  is  quibbling,  and  we  disagree 
with  both  its  reasoning  and  its  conclusion.     But  there  is  no 

''  R.  92.  The  finding  is  quoted  in  full  at  page  56  of  petitioner's  brief. 

''Federal  Trade  Commission  v.  A.  McLean  d.  Son,  84  F.  2d  910,  911 
(C.  C.  A.  7th,  1936),  cert,  denied  299  U.  S.  590  (1936)  ;  Federal  Trade  Com- 
mission V.  Inecto,  Inc.,  70  F.  2d  370  (C.  C.  A.  2nd,  1934)  ;  National  Harness 
Manufacturers'  Assn.  v.  Federal  Trade  Commission,  261  F.  170,  171  (C.  C.  A. 
6th,  1919). 

=""  Supporting  testimony  appears  at  R.  172-175,  182-183,  190-191,  202, 
253-254,  257. 
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necessity  to  debate  the  point.  The  only  question  is  what  the 
order  means,  and  that,  we  submit,  is  clear.  The  excepting 
clause  applies  to  each  of  the  three  biological  effects  referred 
to  in  the  order,  and  its  plain  meaning  is  almost  exactly  what 
petitioner  claims  its  meaning  should  be.  The  order  does  not 
restrict  petitioner  to  advertising  ''only  that  its  lamp  would 
cause  production  of  vitamin  D,  and  nothing  more,"  but  per- 
mits petitioner  to  represent  that  insofar  as  use  of  the  lamp 
may  result  in  the  production  of  vitamin  D,  to  that  extent  the 
lamp  not  only  normalizes  the  chemistry  of  the  body,  but  also 
improves  metabolism  and  builds  new  tissues.  That  is  sub- 
stantially all  petitioner  claims  it  has  a  right  to  say,  and  there 
is  nothing  in  the  order  which  requires  clarification. 

The  only  difference  in  the  meaning  of  the  order  as  entered, 
and  as  petitioner  thinks  it  should  be  modified,  is  that  petitioner 
treats  the  production  of  vitamin  D  as  a  certainty,  whereas  the 
Commission  deals  with  it  as  a  possibility.  The  evidence  fully 
warrants  the  Commission's  action,  for  vitamin  D  is  not  pro- 
duced by  petitioner's  lamp  itself ;  the  vitamin  is  manufactured 
in  the  skin  from  the  sterols  of  the  skin,  which  are  activated 
by  exposure  to  the  rays  of  the  lamp  (R.  172,  186,  346,  348). 
If  the  necessary  sterols  are  absent  from  the  skin,  or  are  present 
in  insufficient  quantities,  it  follows  that  no  amount  of  exposure 
to  petitioner's  lamp  could  result  in  the  production  of  vitamin 
D,  and  there  is  no  evidence  that  such  sterols  are  either  present, 
or  present  in  significant  quantities,  in  the  skin  of  every  indi- 
vidual. Petitioner's  president  himself  testified  in  respect  to 
the  production  of  erythema  that  "the  skin  of  different  indi- 
viduals varies  so  greatly  that  no  two  react  [to  petitioner's 
lamp]  exactly  the  same"  (R.  110,  122),  and  Dr.  Truesdail,  one 
of  petitioner's  experts,  remarked  in  connection  with  his  experi- 
ments on  treating  rickets  in  rats  by  using  petitioner's  lamp  to 
activate  the  production  of  vitamin  D,  "The  degree  of  the 
healing  is  not  always  identical  in  all  animals"  (R.  226)." 


"  See  also  R.  147-148,  iryl~lM,  166.  It  may  also  be  noted  that  in  its  direc- 
tions for  the  use  of  its  lamp  petitioner  itself  seems  to  recognize  that  varying 
reactions  may  be  expected  from  different  individuals,  stating,  "Blonds  and 
brunettes  react  differently  to  the  ultra-violet.  A  brunette  will  usually  re- 
quire longer  exposures  while  the  fair-skinned  blonde  generally  reacts  readily. 
Age  must  also  be  considered ;  the  very  old  and  the  very  young  demanding 
greater  caution."     Comm.  Ex.  1  (R.  402). 
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Paragraph  3  of  the  Order 

All  of  the  provisions  of  the  Commission's  order  heretofore 
discussed  appear  in  paragraph  1  of  the  order.  We  think  that 
they  should  be  aflfirmed  as  entered ;  but  should  the  Court  hold 
otherwise,  no  modification  of  paragraph  3  is  required.^^  By- 
its  very  terms  paragraph  3  is  limited,  so  far  as  here  pertinent, 
to  enjoining  only  those  representations  "prohibited  in  para- 
graph 1"  (R.  98).  Any  changes  made  in  paragraph  1  will 
therefore  necessarily,  and  without  further  action  on  the  part 
of  the  Court,  be  reflected  in  paragraph  3,  restricting  its  scope 
accordingly. 

IV 

CONCLUSION 

It  is  submitted  that  the  Commission's  findings  as  to  the 
facts  are  supported  by  substantial  evidence  and  that  its  order 
to  cease  and  desist  was  properly  entered.  The  Commission 
therefore  prays  that  petitioner's  petition  to  review  be  dis- 
missed and  that,  pursuant  to  the  statute,'^  the  Court  enter 
its  decree  affirming  the  Commission's  order  and  commanding 
petitioner  to  obey  the  same  and  comply  therewith. 
Respectfully  submitted, 

W.  T.  Kelley, 

Chief  Counsel, 
Joseph  J.  Smith,  Jr., 

Assistmit  Chief  Counsel, 
Donovan  R.  Divet, 

Special  Attorney, 
Attorneys  for  Federal  Trade  Commission. 

Washington,  D.  C,  January  1944- 


"*  Petitioner  does  not  object  to  paragraph  2  of  the  order  (R.  97-98), 
stating  that  it  "is  content  to  comply  with  this  part  of  the  Order,  and  raises 
no  issue  concerning  it"  (petitioner's  brief,  footnote  1,  p.  4).  '">  '>^  ■  ' ' 

*"To  the  extent  tliat  the  order  of  the  Commission  is  aflBrmed,  the-  court 
shall  th.ereupQa-isau©-4ts  own  order  commanding  obedience  to  the  terms  of 
such  order  of  the  Commission."  Federal  Trade  Commission  Act,  §5  (c), 
,52  Stat.  113;  15  U.  S.  C.  A.  §  45  (c). 
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2  Minoru  Yasui  vs. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

March  Term,  1942 

Be  It  Remembered,  That  on  the  22nd  day  of 
April,  1942,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, an  Indictment,  in  words  and  figures  as  follows, 
to-wit:  [1*] 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  16056 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MINORU  YASUI, 

Defendant. 

INDICTMENT  FOR  VIOLATION  OF  PUBLIC 
PROCLAMATION  No.  3  OF  THE  WEST- 
ERN DEFENSE  COMMAND  AND  PUBLIC 
LAW  No.  503,  77th  CONGRESS,  AP- 
PROVED MARCH  21,  1942. 

United  States  of  America, 
District  of  Oregon — ss. 

The  Grand  Jurors  of  the  United  States  of 
America,    for    the    District    of    Oregon,    duly    im- 


*Page  numbering  appearing  at  foot  of  page  of  original  ceri:ified 
Transcript  of  Record. 
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paneled,  sworn  and  charged  to  inquire  within  and 
for  said  District,  upon  their  oaths  and  affirmations, 
do  find,  charge,  allege,  and  present: 

That  Minoru  Yasui  is  a  person  of  Japanese  an- 
cestry; that  he  was  born  at  Hood  River,  Oregon, 
on  the  19th  day  of  October,  1916. 

The  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  find  and  present  that  the  said 
Minoru  Yasui,  in  the  District  of  Oregon,  and  within 
the  jurisdiction  of  this  Court,  on  or  about  March 
28,  1942,  did  commit  an  act  in  an  area  designated 
as  a  military  area  by  a  military  commander,  to-wit : 
Lieutenant  General  John  L.  DeWitt,  the  Command- 
ing General  of  the  Western  Defense  Command,  the 
said  Commanding  General  having  been  duly  and 
properly  appointed,  designated,  and  authorized  by 
the  Secretary  of  War  of  the  United  States  of 
America  to  designate  and  prescribe  the  said  mili- 
tary area  pursuant  to  and  under  the  authority  of 
the  Executive  Order  of  our  President,  commonly 
referred  to  as  Executive  Order  9066;  and  the  said 
act  committed  by  the  said  Minoru  Yasui  in  the  said 
military  area  was  deliberately,  wilfully  and  volun- 
tarily contrary  to  and  in  violation  of  a  restriction 
[2]  and  regulations  known  as  Public  Proclamation 
No.  3  applicable  within  the  aforesaid  military  area, 
which  said  restriction  and  regulation  was  duly  pre- 
scribed, promulgated,  and  announced  by  the  said 
Commanding  General  of  the  Western  Defense  Com- 
mand, the  said  Commanding  General  having  been 
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duly  appointed,  designated,  and  authorized  to  pre- 
scribe the  said  restriction  and  regulation  pursuant 
to  and  under  the  authority  of  the  aforesaid  Execu- 
tive Order ;  and  the  act  which  the  said  Minoru  Yasui 
did  commit  in  violation  of  the  aforesaid  restriction 
and  regulation  being: 

The  said  Minoru  Yasui,  on  or  about  March  28, 
1942,  between  the  hours  of  8  o'clock  P.M.  and  12 
o^clock  Midnight,  and  on  March  29,  1942,  between 
the  hours  of  12  o'clock  A.M.  and  6  o'clock  A.M., 
that  is  to  say,  between  the  hours  of  8  o'clock  P.M. 
of  March  28,  1942,  and  6  o'clock  A.M.  of  March  29, 
1942,  was  not  within  his  place  of  residence  at  Port- 
land, Oregon;  and  the  said  act  was  contrary  to  the 
restriction  and  regulation  set  out  in  said  Public 
Proclamation  No.  3,  which  was  duly  prescribed, 
promulgated,  and  announced,  as  aforesaid,  by  said 
Commanding  General  of  the  Western  Defense  Com- 
mand, as  aforesaid,  which  said  restriction  and  regu- 
lation provided  that  at  all  times  from  and  after 
March  27,  1942,  all  alien  Japanese  and  all  persons 
of  Japanese  ancestry  should  and  must,  between  the 
hours  of  8  o'clock  P.M.  and  6  o'clock  A.M.,  be 
within  their  respective  places  of  residence; 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  find  and  present  to  the  Court 
that  the  said  Minoru  Yasui  knew  that  he  was  a  per- 
son of  Japanese  ancestry,  and  knew  of  or  should 
have  known  of,  and  understood  or  should  have  un- 
derstood, the  restriction  and  regulation,  which  pro- 
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vided  that  all  persons  of  Japanese  ancestry  should 
and  must  be  within  their  respective  places  of  resi- 
dence between  8  o'clock  P.M.  and  6  o'clock  A.M., 
knew  of  or  should  have  known  of  the  date  the  said 
restriction  and  regulation  became  effective,  and 
knew  or  should  have  known  the  said  restriction  and 
regulation  was  applicable  to  him,  and,  further  knew 
or  should  have  known  the  said  re-  [3]  striction  and 
regulation  was  prescribed  and  promulgated  by  said 
military  commander,  to-wit:  the  Commanding  Gen- 
eral of  the  Western  Defense  Command;  and, 
further,  the  said  Minora  Yasui  knew  or  should  have 
known  that  his  act,  as  aforesaid,  was  in  violation 
of  and  contrary  to  the  meaning  and  intent  of  the 
said  restriction  and  regulation. 

And  the  Grand  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  find  and  present  that 
the  said  Minoru  Yasui,  in  committing  the  above 
described  act,  did  not  act  or  purport  to  act  pur- 
suant to  or  within  any  exception  authorized  or  made 
to  the  aforesaid  restriction  and  regulation; 

Wherefore,  the  Grand  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  present  to  the  Court  that 
the  aforesaid  Minoru  Yasui,  at  the  time  and  place, 
and  in  the  manner  and  form  aforesaid,  committed 
an  act  contrary  to  the  peace  and  dignity  of  the 
United  States  and  contrary  to  the  welfare,  safety, 
and  security  of  the  United  States,  and  contrary  to 
the  form  of  the  statute  of  the  United  States  in  such 
case  made  and  provided. 
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Dated  at  Portland,  Oregon,  this  22nd  day  of 
April,  1942. 

A  True  Bill. 

ARNOLD  S.  ROTHWELL, 
Foreman,  United  States 
Grand  Jury 
CARL  C.  DONAUOH 

United  States  Attorney 

[Endorsed]:  A  True  Bill.  Arnold  S.  Rothwell, 
Foreman.  Filed  in  open  Court  April  22,  1942.  G.  H. 
Marsh,  Clerk.  [4] 


And  Afterwards,  to  wit,  on  the  4th  day  of  May, 
1942,  there  was  duly  Filed  in  said  Court,  a  Stipu- 
lation to  amend  indictment,  in  words  and  figures 
as  follows,  to  wit:  [5] 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

This  Matter  coming  on  to  be  heard  on  the  de- 
murrer of  the  defendant  to  the  indictment  herein, 
the  defendant  being  present  in  person  and  repre- 
sented by  his  counsel.  Earl  Bernard,  the  United 
States  being  represented  by  Carl  C.  Donaugh, 
United  States  Attorney  for  the  District  of  Oregon, 
and  Tom  C.  Clark,  Special  Assistant  to  the  Attor- 
ney General,  the  Court  of  its  own  motion  having 
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noted  on  Page  2  of  the  indictment,  in  Line  11,  an 
apparent  defect  or  imperfection  in  the  matter  of 
form  only,  in  the  use  of  the  word  ''May"  in  desig- 
nating the  time  of  the  offense  and  in  the  use  of  the 
word  "or"  in  designating  the  time  of  the  offense, 
which  defects  are  plainly  imperfections  in  matter 
of  form  only,  for  the  reason  that  the  charging  por- 
tion of  the  indictment,  on  Page  1  thereof,  Line  21, 
plainly  and  sufficiently  designates  the  date  of  the 
alleged  offense. 

Now  Therefore,  the  parties  hereto,  being  desir- 
ous of  having  further  proceedings  based  on  the  in- 
dictment herein,  without  more  formal  proceedings 
to  clarify  the  apparent  defect  or  imperfection  in 
said  indictment  in  the  matter  of  form  only,  do 
hereby  stipulate  as  follows: 

The  defendant,  Minoru  Yasui,  stipulates  and 
agrees  that  a  reading  of  the  indictment  herein  com- 
pletely informs  him  of  all  the  necessary  elements  of 
the  charge  against  him,  including  the  time  and  place 
of  the  alleged  offense;  that  other  averments  of  the 
indictment  make  plain  to  the  defendant  that  the 
discrepancy  hereinabove  referred  [6]  to  is  a  mere 
defect  or  im])erfection  in  matter  of  form  only  and 
that  he  has  in  no  way  been  prejudiced  thereby; 

It  Ts  Further  Stipulated  and  Agreed  by  the  de- 
fendant and  his  counsel  that  in  all  future  proceed- 
ings in  this  criminal  action  the  indictment,  by  agree- 
ment, shall  read,  on  Line  11,  Page  2  thereof,  as 
follows:  "hours  of  8  o'clock  P.M.  and  12  o'clock 
midnight,  and  on  March  29,  1942." 
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Done  in  open  court  this  4th  day  of  May,  1942. 
MINORIT  YASUI 

Defendant 
E.  F.  BERNARD 

Attorney  for  Defendant 
CARL  C.  DONAUGH 

United    States   Attorney   for 
the  District  of  Oregon 
Approved : 

JAMES  ALGER  FEE 
District  Judge 

[Endorsed]:  Filed  May  4,  1942.  [7] 


And  afterwards,  to  wit,  on  Monday,  the  4th  day 
of  May,  1942,  the  same  being  the  55th  Judicial  day 
of  the  Regular  March,  1942,  Term  of  said  Court; 
present  the  Honorable  James  Alger  Fee,  United 
States  District  Judge,  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit:  [8] 

[Title  of  Cause.] 

May  4,  1942 

ORDER  TO  AMEND  INDICTMENT 

Public  Proclamation  No.  3,  Western  Defense  Com- 
mand, Approved  March  21,  1942. 

Now  at  this  day  comes  the  plaintiff  by  Mr.  Carl 
C.  Donaugh,  United  States  Attorney,  Mr.  Thomas 
C.  Clark,  Mr.  Charles  S.  Burdell  and  Mr.  Wallace 
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Howland,  Special  Assistants  to  the  Attorney  Gen- 
eral of  the  United  States ;  and  the  defendant  in  his 
own  proper  person  and  by  Mr.  Earl  F.  Bernard, 
of  counsel.  Whereuj)on  the  said  defendant  is  duly 
arraigned  upon  the  indictment  herein,  and  waives 
reading  of  the  same,  and  files  herein  a  demurrer 
to  the  said  indictment;  and  counsel  for  plaintiff 
and  counsel  for  defendant  in  open  court  stipidate 
and  agree  that  the  indictment  herein  may  be 
amended  by  substituting  the  word  "and"  for  the 
word  "'or"  and  the  word  ''March"  for  the  word 
"May",  at  the  end  of  line  11  on  page  2  of  the  said 
indictment  herein ;  and 

It  Is  Ordered  that  the  said  indictment  may  be 
corrected  in  accordance  with  the  said  stipulation. 

Whereupon  the  said  defendant,  in  open  court, 
withdraws  his  demurrer  to  the  indictment  herein 
and  for  plea  to  the  said  indictment  now  says  that  he 
is  not  guilty  as  charged  therein.  [9] 


And  Afterwards,  to  wit,  on  Friday,  the  12th  day 
of  June,  1942,  the  same  being  the  88th  Judicial  day 
of  the  Regular  March,  1942,  Term  of  said  Court; 
present  the  Honorable  James  Alger  Fee,  United 
States  District  Judge,  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit:  [10] 
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June  12,  1942 

WAIVER  OF  TRIAL  BY  JURY  AND 
TRIAL  BY  COURT 

Indictment : 

Public  Proclamation  Issued  by  Western  Defense 
Command 

Now  at  this  day  comes  the  plaintiff  by  Mr.  Carl 
C.  Donaugh,  United  States  Attorney,  Mr.  J.  Mason 
Dillard,  Assistant  United  States  Attorney,  and  Mr. 
Charles  S.  Burdell,  Special  Assistant  to  the  Attor- 
ney General  of  the  United  States,  and  the  defend- 
ant, above  named,  in  his  own  proper  person  and  by 
Mr.  Earl  F.  Bernard,  of  counsel.  Whereupon  said 
defendant,  in  open  court  in  person  and  by  his  coun- 
sel, waives  a  jury  trial  in  this  cause  and  consents 
that  this  cause  may  be  tried  by  the  Court  without 
the  intervention  of  a  jury. 

Thereupon  appear:  Gus  J.  Solomon,  B.  A.  Green, 
Will  Roberts,  Randall  B.  Kester,  Omar  C.  Spencer, 
Manley  B.  Strayer,  R.  R.  Morris,  Jack  McLaughlin 
and  Alfred  A.  Hampson,  attorneys  heretofore  ap- 
I)ointed  by  the  Court  as  attorneys  amicus  curiae, 
and  thereupon  this  cause  comes  on  to  be  tried  by 
the  Court  without  the  intervention  of  a  jury.  There- 
after, the  Court  having  heard  the  evidence  ad- 
duced, at  the  close  of  all  of  the  testimony  the  said 
defendant  moves  the  Court  for  a  mandatory  ver- 
dict of  not  guilty  in  this  cause.  Whereupon  this 
cause  is  continued  for  argument  until  Thursday, 
June  18,  1942.  [11] 


United  States  of  America  11 

And  Afterwards,  to  wit,  on  Monday,  the  16th 
day  of  November,  1942,  the  same  being  the  13th 
Judicial  day  of  the  Regular  November,  1942,  Term 
of  said  Court;  present  the  Honorable  James  Alger 
Fee,  United  States  District  Judge,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to 
wit :  [12] 

[Title  of  District  Court  and  Cause.] 

ORDER    OVERRULING    MOTION    FOR    DI- 
RECTED VERDICT  AND  VERDICT 

This  Cause  having  come  on  for  hearing  this  16th 
day  of  November,  1942,  and  the  defendant,  Minoru 
Yasui,  being  present  in  court  in  person  with  his 
attorney,  John  Collier,  and  the  United  States  be- 
ing represented  by  Carl  C.  Donaugh,  United  States 
Attorney  for  the  District  of  Oregon,  J.  Mason  Dil- 
lard,  Assistant  United  States  Attorney  for  the  Dis- 
trict of  Oregon,  and  Charles  S.  Burdell,  Special  As- 
sistant to  the  Attorney  General,  It  Is  Hereby  Or- 
dered, Adjudged,  and  Decreed :  That  the  Motion  for 
Directed  Verdict  heretofore  made  on  behalf  of  the 
said  defendant  is  overruled;  It  Is  Further  Ordered 
that  the  said  defendant  be  remanded  to  the  custody 
of  the  United  States  Marshal  pending  further  pro- 
ceedings. 

Dated  at  Portland,  Oregon,  this  16th  day  of  No- 
vember, 1942. 

JAMES  ALGER  FEE 
Judge 

[Endorsed] :  Filed  November  16,  1942.  [13] 
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And  Afterwards,  to  wit,  on  the  16th  day  of  No- 
vember, 1942,  there  was  duly  Filed  in  said  Court, 
and  entered  upon  the  record,  a  Finding  by  the 
Court,  in  words  and  figures  as  follows,  to  wit :  [14] 

In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  C-16056 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 


MINORU  YASUI, 

Defendant. 

FINDINO 

This  cause  by  stipulation  of  the  parties  having 
come  on  for  trial  by  the  Court  without  the  inter- 
vention of  a  jury  and  the  Court  having  heard 
the  evidence  adduced,  the  arguments  of  counsel,  and 
now  being  fully  advised. 

Finds  the  defendant,  Minoru  Yasui,  guilty  as 
charged  in  the  indictment  herein. 

November  16,  1942. 

JAMES  ALGER  FEE, 
Judge 

[Endorsed] :  Filed  November  16,  1942.  [15] 
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And  Afterwards,  to  wit,  on  the  17th  day  of  No- 
vember, 1942,  there  was  duly  Filed  in  said  Court, 
an  Opinion,  in  words  and  figures  as  follows,  to 
wit:  [16] 

[Title  of  District  Court  and  Cause.] 

OPINION 

November  16,  1942 

James  Alger  Fee,  District  Judge: 

On  December  7,  1941,  the  armed  forces  of  the 
Emperor  of  Japan  attacked  the  bases  of  the  United 
States  in  the  Islands  of  the  Pacific  Ocean  without 
warning  and  without  declaration  of  war.  Congress, 
on  December  8,  1941,  by  joint  resolution,  declared 
a  state  of  war  to  be  existing  between  the  Imperial 
Government  of  Japan  and  the  Government  and 
people  of  the  United  States. ^ 

Thereafter,  on  December  11,  1941,  the  states  of 
Oregon,  Washington,  Idaho,  Nevada,  Utah  and 
Arizona  and  the  Territory  of  Alaska  were  desig- 
nated a  theatre  of  military  operations  as  the  West- 
ern Defense  Command  by  order  of  the  Secretary 
of  War. 

Before  the  outbreak  of  hostilities,  in  August, 
1941,  Congress  had  amended  a  statute^  passed   in 


(1)  i^ublic    Law    328,    77th    Congress,     United 
States  Code  Cong.  Service,  No.  9  (1941),  p.  843. 


14  Minoru  Yasui  vs. 

1918  designedly  to  protect  *'war  material"  in  time 
of  war  by  placing  under  protection  by  punitive 
provisions  ''national-defense  material",  "National- 
defense  premises"  and  "national-defense  utilities", 
which  are  therein  broadly  defined.^ 

Thereafter,  the  President  of  the  United  States, 
by  Executive  Order  Number  9066,  after  reciting 
that  "the  successful  prosecution  of  the  war 
requires  every  possible  protection  against  espion- 
age and  against  sabotage  to  national-defense 
material,  national-defense  premises,  and  national- 
defense  utilities  as  defined"  by  this  statute,  author- 
ized and  directed  the  [17]  Secretary  of  War  and 
military  commanders  designated  by  him  to  pre- 
scribe military  areas  in  such  locations  and  of  such 
boundaries  as  might  be  desired,  from  which  all  per- 
sons might  be  excluded  and  subject  to  whatever 
restrictions  might  be  imposed  upon  the  right  of 
persons  to  enter,  remain  in  or  leave,  such  areas. 
Lieutenant  General  John  L.  DeWitt  was  desig- 
nated by  the  Secretary  of  War  to  exercise  the  au- 
thority granted  by  the  Executive  Order  for  the 
Western  Defense  Command. 

Thereafter,    claiming    to    act    pursuant    to    the 


(2)  Act  of  April  20,  1918,  40  Stat.  533,  50  USCA, 
101-103. 

(3)  50  USCA  104,  Act  of  August  21,  1941,  55 
Stat.  655.  A  previous  amendment  was  Act  Novem- 
ber 30,  1940,  54  Stat.  1220. 
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Executive  Order  and  the  authority  vested  in  him 
by  the  Secretary  of  War,  General  DeWitt,  by  Pub- 
lic Proclamation  No.  1,  on  March  2,  1942,  declared 
certain  portions  of  the  Western  Defense  Command, 
because  of  its  liability  to  attack  or  to  attempted 
invasion  and  because  it  v^^as  subject  to  espionage 
and  acts  of  sabotage,  a  military  area  "requiring  the 
adoption  of  military  measures  necessary  to  estab- 
lish safeguards  against  such  enemy  operations." 

Certain  areas  were  thereby  designated  as  "Mili- 
tary Areas"  and  "Military  Zones."  It  was  thereby 
announced  that  "such  persons  or  classes  of  persons 
as  the  situation  may  require"  would,  by  subsequent 
proclamation,  be  excluded  from  certain  of  these 
areas,  and  further  declared  that  with  regard  to 
other  of  said  areas  "certain  persons  or  classes  of 
persons"  would  be  permitted  to  enter  or  remain 
therein  under  certain  regulations  and  restrictions 
to  be  subsequently  prescribed.  Further  "Military 
Areas"  and  "Military  Zones"  are  designated  hy  the 
Proclamation  No.  2,  of  March  16,  1942. 

Public  Act  503,  passed  by  Congress  and  ap- 
proved by  the  President  March  21,  1942,  made  it 
a  criminal  act  for  any  person  "to  enter,  remain  in, 
leave  or  commit  any  act  in  any  Military  Area  or 
Military  Zone  established  pursuant  to  the  Execu- 
tive Order  of  the  President  by  any  military  com- 
mander designated  by  the  Secretary  of  War",  con- 
trary to  the  restrictions  applicable  to  any  such  area 
if  such  ])erson  knew  of  the  existence,  application, 
and  extent,  of  the  restriction. 
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On  March  24,  1942,  Public  Proclamation  No.  3 
was  issued  by  General  DeWitt,  reciting  "as  a 
matter  of  military  necessity  the  establishment  of 
certain  regulations  pertaining  to  all  enemy  aliens 
and  all  persons  of  Japanese  ancestry  within  said 
Military  Areas  and  Zones  *  *  *".  This  regulation 
established  a  curfew  law  for  such  enemy  aliens  and 
such  persons  of  Japanese  ancestry  within  certain 
of  the  zones  above  indicated.  [18] 

Minoru  Yasui,  the  defendant,  is  the  son  of  an 
alien  Japanese  father  and  mother.  He  was  in- 
dicted April  22,  1942,  on  the  ground  that  he  had 
violated  the  curfew  provisions  of  this  proclamation. 
He  pleaded  "Not  Guilty",  waived  a  jury  and  was 
tried  by  the  court.  The  evidence  showed  that  Yasui 
was  born  at  Hood  River,  Oregon,  on  October  19, 
1916.  On  March  28,  1942,  at  11:20  P.M.,  Yasui 
walked  into  the  police  station  in  Portland,  Ore- 
gon, within  one  of  the  designated  areas.  He  admits 
this  fact  and  that  he  knew  it  was  a  violation  of  the 
regulation.  His  contention  was  and  is,  however, 
that  he  could  not  be  convicted  therefor  because  he 
was  a  citizen  of  the  United  States  and  that  the 
regulation  is,  as  to  him,  unconstitutional  and  void. 

It  is  necessary  for  the  United  States  in  a  crim- 
inal case,  not  only  to  establish  the  material  facts 
beyond  a  reasonable  doubt,  but  also  to  establish  that 
there  was  an  applicable  legal  basis  for  the  prosecu- 
tion. This  court,  established  under  the  Constitu- 
tion of  the  United  States,  must  determine  juris- 
diction at  the  threshold  by  pointing  to  an  adequate 
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and  valid  law,  making  punishable  the  acts  done  by 
defendant. 

Although  in  the  ultimate  there  is  but  one  question 
which  the  court  is  called  upon  to  decide  and  that 
is  the  guilt  or  innocence  of  Yasui,  which  can  be 
determined  by  a  single  unsupported  pronouncement 
of  judgment,  the  argument  herein  has  taken  a  wide 
range  and  such  claims  have  been  made  that  even 
at  the  risk  of  having  the  utterances  called  dicta,  as 
is  the  current  fashion  regarding  those  in  the  Milli- 
gan^  case,  the  court  should  reveal  the  foundation  of 
the  findings.  Grave  danger  exists  that  otherwise 
the  findings  might  be  used  as  a  basis  for  unwar- 
rantable action  in  other  times. 

The  fact  that  the  problem  of  the  Japanese  citizen 
and  alien,  resident  in  the  states  bordering  the 
Pacific,  has  been  solved  by  the  army  officers  in 
charge,  aided  by  the  acquiescence  of  the  vast  ma- 
jority of  the  American  citizens  of  that  race,  does 
not  relieve  the  court  from  the  responsibility  of 
determining  the  case  as  here  presented. 

The  American  officer  does  not  desire  to  found  a 
military  dictatorship  but  to  protect  his  country 
from  the  perils  of  war.  Both  by  training  and 
choice  he  is  first  a  citizen  and  second  a  soldier. 
Normally,  therefore  he  is  [19]  an  adherent  even  in 
times  of  stress  to  the  Constitution  and  a  re})resen- 
tative  form  of  government.  General  DeWitt  is 
an  able  and  resourceful  officer.  Tt  is  certain  he 
has  no  inclination,  even  though  faced  with  a  serious 


(4)   Ex  Parte  Milligan,  71  U.S.  2. 
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situation,  to  violate  the  fundamental  law   of  the 
country. 

As  a  premise,  then,  the  existence  of  a  war  in 
which  victory  is  a  vital  necessity  to  assure  survival 
of  the  freedom  of  the  individual  guaranteed  by  the 
Federal  Constitution,  must  be  predicated.  The  con- 
ditions and  necessities  of  preparation  for  modern 
war  had  previously  been  recognized  by  this  court.^ 
The  areas  and  zones  outlined  in  the  proclamations 
became  a  theatre  of  operations,  subjected  in  localities 
to  attack  and  all  threatened  during  this  period  with 
a  full  scale  invasion.  The  danger  at  the  time  this 
prosecution  was  instituted  was  imminent  and  im- 
mediate. The  difi&culty  of  controlling  members  of 
an  alien  race,  many   of  whom,   although   citizens. 


(5)  "In  this  present  period,  the  wars  undeclared 
under  the  law  of  nations,  the  disregard  of  interna- 
tional convention,  the  hostile  concentrations  cloaked 
by  manifestos  of  pacific  intention,  the  elimination 
of  time  and  distance  as  ponderable  factors,  the 
lightning  strokes  of  modern  arms  are  actualities 
over  which  the  words  '  at  peace '  cannot  be  permitted 
to  tvrannize  in  making  judgments."  Stone  vs. 
Oscar  Christensen,  36  F.  Supp.  739  (D.  C.  Ore- 
gon) (Fee),  December  23,  1940.  It  was  there  held 
before  declaration  of  war  that  the  draft  act  of  1940 
was  constitutional  in  order  to  provide  for  the  na- 
tional defense. 

Ex  Parte  Owens,  unreported,  (D.  C.  Oregon) 
(McColloch),  here  it  was  held  that  one  under 
eighteen  years  of  age  who  had  enlisted  in  the  Na- 
tional Guard  of  the  State  of  Oregon  without 
parents'  consent  could  be  inducted  and  compelled 
to  serve  after  the  mobilization  in  federal  service. 
Affirmed  on  a  different  point,  Owens  vs.  Huntling, 
115  F.  (2d),  160. 
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were  disloyal  with  opportunities  of  sabotage  and 
espionage,  with  invasion  imminent,  presented  a 
problem  requiring  for  solution  ability  and  devotion 
of  the  highest  order. 

It  must  be  remembered,  however,  when  dealing 
with  the  claims  made  by  writers  who  are  not 
charged  with  the  responsibility  of  maintaining  the 
structure  of  the  fundamental  law  and  the  guar- 
antees of  the  liberty  of  the  individual,  that  the 
perils  which  now  encompass  the  nation,  however 
imminent  and  immediate,  are  not  more  dreadful 
than  those  which  surrounded  the  people  who  fought 
the  Revolution  and  at  whose  demand  shortly  there- 
after, the  ten  amendments  containing  the  very  ^lar- 
antees  now  in  issue  were  written  into  the  Federal 
Constitution  ;^  nor  those  perils  which  threatened  the 
country  in  the  [20]  War  of  1812,  when  its  soil 
was  in  the  hands  of  the  invader  and  the  Capitol 
itself  was  violated;  nor  those  perils  which  engulfed 
the  belligerents  in  the  war  between  the  States, 
when  each  was  faced  with  disaffection  and  disloy- 
alty in  the  territory  in  its  control.  Yet  each  main- 
tained the  liberty  of  the  individual. 

In  Ex  Parte  Milligan,  supra,  a  citizen  of  the 
United  States  who  had  been  tried,  convi^'ted  and 
sentenced  to  death  by  military  commission  for  con- 


(6)  "The  first  ten  amendments  were  drafted  by 
men  who  had  just  been  through  a  war.  The  Third 
and  Fifth  Amendments  expressly  applv  in  war." 
Chafee,  Free  Speech  in  the  United  States  (1941) 
30. 
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spiracy  and  subversive  measures  against  the  fed- 
eral government,  applied  for  habeas  corpus.  He 
had  at  all  times  been  a  resident  of  the  local  state 
of  Indiana,  which  was  not  at  the  time  under  oc- 
cupation by  any  hostile  troops,  although  it  had  been 
previously  invaded  and  was  then  threatened  with 
invasion. 

When  this  case  came  before  the  Supreme  Court 
of  the  United  States,  the  whole  field  of  the  inter- 
relation of  the  civil  and  military  power  was  covered 
in  the  arguments  of  able  counsel.  The  court  in  the 
opinion  of  necessity  considered  thoroughly  and  in- 
tentionally the  foundation  of  military  power  over 
civilians.  It  was  necessary  there,  as  here,  to  de- 
termine whether  a  citizen,  who  is  not  a  soldier,  a 
prisoner  of  war,  nor  a  spy  in  a  loyal  state  not  pres- 
ently invaded,  is  subject  to  military  jurisdiction, 
or  whether  as  a  non-belligerent  he  must  be  tried 
by  civil  courts  solely  for  offenses  designated  by  Con- 
gress. The  direct  question  in  this  case  was  not  there 
involved,  because  trial  by  a  military  commission  is 
not  here  attempted.  But  the  opinion  in  all  its 
phases  is  binding  upon  this  court.  It  camiot  be 
disregarded.  The  expressions  cannot  be  brushed 
aside  as  dicta,  except  by  a  process  of  wishful  ra- 
tionalization. 

The  rationale  of  both  the  main  and  concurring 
opinion  is  that  the  civil  power  in  this  country  is 
supreme.  Neither  directly  nor  indirectly  can  the 
military  power  become  dominant.  The  Constitu- 
tion, laws  and  treaties  of  the  United  States  control. 
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Nor  is  the  situation  changed  by  the  incidence  of 
war.  This  doctrine  has  been  re-affirnied  many  times 
by  the  Supreme  Court  of  the  United  States,"^  citing 
the  Milligan  case.  [21] 

But  it  is  urged  without  making  a  distinction  ])e- 
tween  power  based  upon  military  necessity  and 
power  based  upon  Congressional  action  that  in  time 
of  war  the  constitutional  guarantees  must  be  re- 
interpreted. If  this  be  a  plea  for  the  exercise  of 
arbitrary  power,  it  is  not  conceived  that  it  has  the 
support  of  the  military  authorities,  and,  cei-tainly, 
has  not  the  support  of  the  decided  cases.  The  argu- 
ment proceeds  upon  the  basis  that  the  disposition 
of  the  Supreme  Court  now  is  to  overlook  the  >con- 
stitutional  limitations  when  confronted  with  an 
emergency. 


(7)  Sterling  vs.  Constantin,  287  U.S.  378;  Home 
Building  &  Loan  Association  vs.  Blaisdell,  290  U.S. 
398,  426. 

''We  must  therefore  first  inquire  whether  any  of 
the  acts  charges-  is  an  oft'ense  against  the  law  of 
war  cognizable  before  a  military  tribunal,  and  if 
so  whether  the  Constitution  prohibits  the  trial.  We 
may  assume  that  there  are  acts  regarded  in  other 
countries,  or  by  some  writers  on  international  law, 
as  offenses  against  the  law  of  war  which  would  not 
be  triable  by  military  tribunal  here,  either  because 
they  are  not  recognized  by  our  courts  as  violations 
of  the  law  of  war  or  because  they  are  of  that  class 
of  offenses  constitutionally  triable  only  by  a  jury. 
It  was  upon  such  grounds  that  the  Court  denied  the 
right  to  ])roceed  by  military  tribunal  in  Ex  parte 
Milligan,  supra." 

Ex  ])arte  Quirin,  Supreme  Court  of  the  United 
States,  Octobei-  29,  1942,  p.  9. 
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It  is  true  that  the  modern  tendency  is  to  refuse 
to  draw  tight  the  circle  of  inviolability  about  rights 
of  property^  under  the  due  process  clause  and  to 
change  the  emphasis  in  relations  of  labor  and  capi- 
tal.^ But  there  is  no  indication  either  in  peace  or 
war  of  a  disposition  to  wear  away  the  fundamental 
guarantees  of  liberty  of  the  individual.  Indeed,  the 
emphasis,  if  not  for  extension,  by  construction  at 
least  has  been  strongly  upon  increasing  vigilance 
in  regard  thereto.i^  Here  no  mere  property  rights 
are  involved,  but  the  right  of  personal  freedom  of 
action. 

The  court  speaks  distinctly  in  the  Milligan  case 
regarding  the  re-iiiterpretation  of  the  guarantees 
because  of  the  perils  of  war. 

''It  is  claimed  that  martial  law  covers  with 
its  broad  mantle  the  proceedings  of  this  mili- 
tary commission.  The  proposition  is  this:  that 
in  time  of  war  the  commander  of  an  armed 
force   (if  in  his  opinion  the  exigencies  of  the 


(8)  United  States  vs.  Carolene  Prodcts  Co.,  304 
U.S.  144;  Home  Building  &  Loan  Association  vs. 
Blaisdell,  supra,  448;  Block  vs.  Hirsh,  256  U.S. 
135,  145;  Hamilton  vs.  Kentucky  Distilleries  Co. 
251  U.S.  146,  156-7. 

(9)  Lauf  vs.  E.  G.  Shinner  &  Co.,  303  U.S.  323, 
325;  National  Labor  Relations  Board  vs.  Pacific 
Greyhound  Lines,  Inc.  303  U.S.  272;  New  Negro 
Alliance  vs.  Sanitary  Grocery  Co.,  303  U.S.  552. 

(10)  Johnson  vs.  Zerbst,  304  U.S.  458;  Hague  vs. 
Committee  for  Industrial  Organization,  307  U.S. 
496 ;  Thornhill  vs.  Alabama,  310  U.S.  88. 
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country  demand  it,  and  of  which  he  is  to 
judge),  has  the  power,  within  the  lines  of  his 
military  district,  to  suspend  all  civil  rights  and 
their  remedies,  and  subject  citizens  as  well  as 
soldiers  to  the  rule  of  his  will;  and  in  the  ex- 
ercise of  his  lawful  authority  cannot  be  re- 
strained, except  by  his  superior  officer  or  the 
President  of  the  United  States/'  [22] 

"If  this  position  is  sound  to  the  extent 
claimed,  then  when  war  exists,  foreign  or 
domestic,  and  the  country  is  subdivided  into 
military  departments  for  mere  convenience,  the 
commander  of  one  of  them  can,  if  he  chooses, 
within  his  limits,  on  the  plea  of  necessity,  with 
the  approval  of  the  Executive,  substitute  mili- 
tary force  for  and  to  the  exclusion  of  the  laws, 
and  punish  all  persons,  as  he  thinks  right  and 
proper,  without  fixed  or  certain  rules." 

''The  statement  of  this  proposition  shows  its 
importance;  for,  if  true,  republican  govern- 
ment is  a  failure,  and  there  is  an  end  of  liberty 
regulated  by  law.  Martial  law,  established  on 
such  a  basis,  destroys  every  guarantee  of  the 
Constitution,  and  effectually  renders  the  'mili- 
tary independent  of  and  superior  to  the  civil 
power' — the  attempt  to  do  which  by  the  King 
of  Great  Britain  was  deemed  by  our  fathei-s 
such  an  offense,  that  they  assigned  it  to  the 
world  as  one  of  the  causes  which  impelled  them 
to  declare  their  independence,  (^ivil  liberty  and 
this    kind   of   martial    law   cannot   endure   to- 
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gether;  the  antagonism  is  irreconcilable;  and, 
in  the  conflict,  one  or  the  other  must  perish/' 

The  question  now  before  this  court  is  whether 
a  military  conmiander  has  the  right  to  legislate  and 
pass  statutes  defining  crimes  which  will  be  enforced 
by  the  civil  "Courts.  A  power  to  so  legislate  validly 
and  to  execute  such  laws  makes  the  possessor  there- 
of supreme.  The  Constitution  vests  the  legislative 
power  in  Congress.  It  is  axiomatic  that  so  long  as 
no  form  of  military  jurisdiction  is  in  force  over  the 
particular  locality  or  person,  the  civil  law  will  pre- 
vail. 

The  classical  definitions  of  various  situations 
where  ordinary  civil  law  does  not  apply  is  given 
in  the  concurring  opinion  in  Ex  parte  Milligan,  as 
follows : 

"There  are  under  the  Constitution  three 
kinds  of  military  jurisdiction;  one  to  be  exer- 
cised both  in  peace  and  war;  another  to  be  ex- 
ercised in  time  of  foreign  war  without  the 
boundaries  of  the  United  States,  or  in  time  of 
rebellion  and  civil  war  within  states  or  districts 
occupied  by  rebels  treated  as  belligerents;  and 
a  third  to  be  exercised  in  time  of  invasion  or 
insurrection  within  the  limits  of  the  United 
States,  or  during  rebellion  within  the  limits  of 
states  maintaining  adhesion  to  the  National 
Government,  when  the  public  danger  requires 
its  exercise.  The  first  of  those  may  be  called 
jurisdiction  under  Military  Law,  and  is  found 
in  acts  of  Congress  prescribing  rules  and  ar- 
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tides  of  war,  or  otherwise  providing  for  the 
govermnent  of  the  national  forces;  the  second 
may  be  distinguished  as  Military  Government, 
snpei'seding,  as  far  as  may  be  deemed  exi)edi- 
ent,  the  local  law,  and  exercised  by  the  mili- 
tary commander  under  the  direction  of  the 
President,  with  the  exi)ress  or  implied  sanc- 
tion of  Congress;  while  the  third  may  be  de- 
nominated Martial  Law  Proper,  and  is  called 
into  action  by  Congress,  or  temporarily,  when 
the  action  of  Congress  -cannot  be  invited,  and 
in  the  case  of  justifying  or  excusing  peril,  by 
the  President,  in  times  of  insurrection  or  in- 
vasion, or  of  civil  or  foreign  war,  within  dis- 
tricts or  localities  where  ordinary  law  no  longer 
adequately  secures  public  safety  and  private 
rights."  [23] 

This  is  not  a  case  here  })rosecuted  under  "mili- 
tary law"  as  above  defined.  Yasui  holds  a  com- 
mission voluntarily  accepted  as  a  Second  Lieuten- 
ant in  the  Officers  Reserve  Corps.  By  this  A'olun- 
tary  surrender  of  his  civilian  status  under  certain 
circumstances  Congress  could  have  made  him  amen- 
able to  military  law.  But  if  so,  he  would  have  been 
tried  by  court  martial,  under  an  Act  of  Congress 
establishing  the  "Articles  of  War".^!  An  appeal 
to  a  civil  court  ere-cted  under  the  Constitution  would 


(11)  41  Stat.  804. 
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be  improper.i2  Under  the  Articles  of  War,  the 
right  of  the  superior  officer  to  legislate  or  establish 
rules  and  regulations  for  those  under  his  command 
is  clear.  Violations  of  such  orders  are  made  punish- 
able. While  it  is  true  this  court  has  held  that  a 
civilian  can  be  required  to  give  military  service  in- 
voluntarily, at  the  call  of  his  country  and  while 
upon  induction  into  the  service  he  becomes  subject 
to  military  law,  until  inducted,  the  civilian  does  not 
owe  obedience  to  army  orders  or  proclamations. 

Trial  by  military  commission  of  spies,  prisoners 
of  war  and  civilians  attached  to  the  military  forces 
is  another  exception  to  the  rule  that  military  law 
does  not  apply  to  civilians.  In  certain  instances  in 
case  of  spies  it  is  recognized  as  applicable  to  civil- 
ians under  the  Articles  of  War.i^  Precedents,  fur- 
thermore, exist  in  our  history  for  the  trial  of  spies 
bv   militarv   commission   whether   discovered   in   a 


(12)  Smith  vs.  Shaw,  12  Johnson  257;  In  re 
Kemp,  16  Wisconsin,  359;  Ex  parte  Goldstein, 
(D.C.)  268  F.  431;  United  States  vs.  Mclntyre,  9 
Oir.  4  F.  (2d),  823;  See  in  re  Egan,  5  Blatch.  319,  8 
Fed.  Case  No.  4303.  Ex  parte  Henderson,  11  Fed. 
Case  No.  6349. 

(13)  The  Articles  of  War  seem  to  give  specific 
legislative  authority  for  trial  by  "Military  Commis- 
sion" under  the  situation.  See  Article  82,  41  Stat. 
804,  10  USCA,  Sec.  1554.  United  States  ex  rel  Wes- 
sels  vs.  McDonald,  265  F.  754,  app.  dism.  256  U.S. 
705.  But  see  Op.  Atty.  Gen.  356  and  see  Arnand  vs. 
United  States,  26  Ct.  CI.  370. 
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military  area  or  not.^"^  These  explain  the  recent  ac- 
tion of  the  Supreme  Court  of  the  United  States  in 
refusing  habeas  corpus  to  persons  tried  by  military 
commission  who  liad  landed  surreptitiously  on  the 
shores  of  this  coimtry  and  who  were  afterward  cap- 
tured in  the  interior.^^  The  fact  that  those  wlio  had 
some  claim  to  Ameri/can  citizenship  were  [24]  in- 
cluded in  the  number  furnishes  no  precedent  here. 
An  American  citizen  in  service  of  the  enemy  who 
comes  through  the  lines  of  battle  to  land  here  is 
subject  to  the  laws  of  war.i^  It  is  to  be  noted  that 
citizens   residing   in   this   country  alleged  to  have 


(14)  The  most  notable  was  the  case  of  Major 
Andre,  the  English  confederate  of  General  Arnold 
in  the  Revolution,  whose  sentence  to  death  by  mili- 
tary commission  was  approved  by  Washington  and 
executed.  See  Argument  of  B.  F.  Butler,  in  the 
Milligan  case,  supra,  99-101,  where  this  and  other 
matters  are  cited.  The  broader  implications  con- 
tended for  seem  to  have  been  there  repudiated. 

(15)  Ex  parte  Quirin,  supra. 

(16)  The  doctrines  of  Ex  parte  Milligan  are  not 
repudiated  by  the  Quirin  decision.  The  Milligan 
case  gives  color  to  the  doctrine  that  a  "})risoner  of 
war"  can  be  tried  in  loyal  territory  in  time  of  war 
by  military  commission;  Page  131. 

''We  say  'enemy's  country'  because,  under 
the  recognized  rules  governing  the  conduct  of 
a  war  between  two  nations,  Cuba,  being  a  part 
of  Spain,  was  enemy's  comitry,  and  all  per- 
sons, whatever  their  nationality,  who  resided 
there  were,  pending  such  war,  to  be  deemed 
enemies  of  the  United  States  and  of  all  its 
people."  Juragua  Iron  Company,  Ltd.  vs. 
United  States,  212  U.S.  297,  305-6. 
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assisted  such  persons  were  not  tried  by  military 
commission  but  were  indicted  for  treason. i" 

Another  exception  to  ordinary  civil  rule  prevails 
in  war.  The  military  to  meet  the  emergency  of  the 
times,  where  the  peril  is  too  great  to  permit  certain 
persons  to  go  at  large,  are  at  times  forced  by  the 
public  danger  to  seize  persons,  citizens  and  alien 
alike,  and  to  hold  them  and  even  to  transport  them 
long  distances.  History  shows  that  in  such  instances 
the  power  of  the  courts  has  been  defied. ^^  The  rule 
of  force  alone  is  then  applied.  In  the  event  that 
habeas  corpus  is  sought,  the  question  of  whether 
this  remedy  is  appositive  must  be  judged  under  the 
Constitution  and  the  civil  law.  If  the  person  has 
been  seized  for  an  indictable  offense  and  the  usual 
processes  have  been  followed,  he  can  be  held.  It 
is  only  when  the  exercise  of  the  writ  has  been 
illegally  suspended  in  a  given  area  or  the  courts 
have  been  closed  that  the  military  can  postpone  the 
application  of  the  fundamental  doctrines,  unless  the 
particular  case  fall  within  the  exceptions. 

Nor  is  this  a  situation  where  a  "military  govern- 
ment" could  be  erected.  Oregon  is  not  conquered 
territory  nor  hostile  country.  It  is  an  area,  the  in- 
habitants of  which  are  intensely  loyal  to  the  United 
States.  In  few  portions  of  the  country  is  the  popu- 
lation as  co-operative  in  the  war  effort.  [25] 


(17)  The  indictment  and  trial  of  alleged  confed- 
erates have  been  reported  in  the  press. 

(18)  See  Ex  parte  Merryman,  17  Fed.  Cas.  144 
No.  9487  (C.C.Md). 
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The  application  of  military  government  in  the 
states  of  this  countiy  has  never  been  made  except 
after  the  war  between  the  states,  when  the  area  of 
the  southern  states  was  treated  as  territory  con- 
quered from  a  belligerent,  and  military  govern- 
ments were  set  up  therein.i^  The  history  of  this  ex- 
periment suggests  that  it  be  not  repeated.^o 

The  present  case  does  not  then  arise  under  "mili- 
tary law",  nor  can  it  be  justified  by  doctrines  relat- 
ing to  trial  of  military  })ersonnel  by  court  martial, 
nor  to  trial  of  spies  by  military  authority.  The 
instant  case  relates  to  the  power  of  the  military 

(19)  Birkhimer,  Military  Government  and  Mar- 
tial Law,  (2d  Ed.),  Chapter  XXIII. 

(20)  President  Wilson,  in  the  dark  days  of  an- 
othei*  war,  when  the  peril  of  sabotage  and  espion- 
age was  as  great,  and  the  number  of  citizens  of  di- 
vided loyalty  at  least  as  great,  expressed  strong  o])- 
position  to  the  enactment  of  a  statute  which  would 
have  divided  this  country  into  military  districts 
subject  to  regulations  adopted  by  appropriate  mili- 
tary conmianders.  He  wrote  to  Senator  Overman, 
as  follows: 

"  *  *  *  I  am  heartily  obliged  to  you  for  con- 
sulting me  about  the  Court-Martial  Bill,  as  per- 
haps I  may  call  it  for  short.  I  am  wholly  and 
unalterably  opposed  to  such  legislation  *  *  *  . 
I  think  it  is  not  only  unconstitutional,  but  that 
in  character  it  would  put  us  nearly  upon  the 
level  of  the  very  people  we  are  fighting  *  *  *. 
It  would  be  altogether  inconsistent  with  the 
spirit  and  practice  of  America  *  *  *  ,  I  think 
it  is  unnecessary  and  uncalled  for.  *  *  *  "  8 
Baker,  Woodrow  Wilson,  Life  &  Letters,  100; 
Chafee  Free  Speech  in  the  United  States,  su- 
pra, 38,  Note  18. 
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commander  to  issue  regulations  binding  indiscrim- 
inately upon  citizens  and  alien,  reserve  officer,  spy 
and  civilian.  Such  power  only  is  tolerated  in  the 
first  instance  if  a  state  of  *' martial  law^'  has  been 
proclaimed  by  the  proper  authority  and  in  the  ulti- 
mate only  if  the  facts  prove  the  existence  of  the 
military  necessity  therefor. 

"But  when  the  military  commander  controls 
the  persons  or  property  of  citizens  who  are  be- 
yond the  sphere  of  his  actual  operations  in  the 
field,  when  he  makes  laws  to  govern  their  con- 
duct, he  becomes  a  legislator.  Those  laws  may 
be  made  actually  operative;  obedience  to  them 
may  be  enforced  by  military  power;  their  pur- 
pose and  effect  may  be  solely  to  support  or  re- 
cruit his  armies,  or  to  weaken  the  power  of  the 
enemy  with  whom  he  is  contending.  But  he  is 
a  legislator  still;  and  whether  his  edicts  are 
clothed  in  the  forai  of  proclamations,  or  of 
military  order,  by  whatever  names  they  may  be 
called,  they  are  laws.  If  he  have  the  legisla- 
tive power  conferred  on  him  by  the  people,  it 
is  well.  If  not,  he  usurps  it.  *  *  *  He  is  not 
the  military  commander  of  the  citizens  of  the 
United  States,  but  of  its  soldiers."  [26] 

''The  military  power  over  citizens  and  their 
property  is  a  power  to  act,  not  a  power  to  pre- 
scribe rules  for  future  action.  It  springs  from 
present  pressing  emergencies,  and  is  limited  by 
them.  It  cannot  assume  the  functions  of  the 
statesman  or  legislator,  and  make  provisions 
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for  future  or  distant  arrangements  by  which 
persons  and  property  may  be  made  subservient 
to  military  uses.  It  is  the  physical  power  of 
an  army  in  the  field,  and  may  control  whatever 
is  so  near  as  to  be  actually  reached  by  that 
force   in   order  to   remove   obstructions  to   its 


exercise. 


"    21 


A  military  commander  under  the  Constitution 
is  given  no  power  of  legislation.  It  follows,  there- 
fore, in  this  case,  that  the  regulations  issued  by  his 
sole  authority,  even  though  it  be  established  that  the 
territory  on  the  Pacific  Coast  of  the  United  States 
has  been  invaded  and  is  in  imminent  danger  of  in- 
vasion, confer  upon  the  military  commander  no 
power  to  regulate  the  life  and  (^onduct  of  the  or- 
dinary citizen,22  nor  make  that  a  crime  which  was 
not  made  a  crime  by  any  act  of  Congress.  The 
Congress  of  the  United  States  is  in  session  and  con- 
sists of  the  elective  representatives  of  the  people. 
To  this  body,  therefore,  alone  is  committed  its  or- 
dinary power  of  passing  laws  which  govern  the  con- 
duct of  citizens,  even  in  time  of  war. 


(21)  Davis  ''Executive  Power"  (October  1862), 
quoted  in  Birkhimer's  Military  Government  and 
Martial  Law,  (2d  Ed.),  Section  368. 

(22)  "  *  *  *  the  Court  concluded  that  Milligan, 
not  being  a  part  of  or  associated  with  the  armed 
forces  of  the  enemy,  was  a  non-belligerent,  not  sub- 
ject to  the  law  of  war  save  as — in  circumstances 
found  not  there  to  be  present  and  not  involved  here 
— martial  law  might  be  constitutionally  established." 
Ex  parte  Quirin,  supra,  21. 
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It  is  true  that  martial  law,  when  instituted,  is 
complete  and  represents  the  arbitrary  will  of  the 
commander,-^  controlled  only  by  consideration  of 
strategy,  tactics  and  policy  and  subject  only  to  the 
orders  of  the  President.  Under  martial  law  the 
commander  can  seize  men  and  hold  them  in  confine- 
ment without  trial.  He  can  try  them  before  a  mili- 
tary commission  for  a  violation  of  the  laws  of  war 
or  his  own  regulations.  Finally,  he  can  [27]  legis- 
late and  bind  citizens  and  others  by  rules  estab- 
lished by  him  and  governing  their  conduct  in  the 
future.24 

Whether  declared  by  the  President  or  by  Con- 
gress or  by  the  military  commander  or  existing  on 


(23)  See  arguments  in  the  Milligan  case.  It  is 
true  as  heretofore  pointed  out,  the  exercise  of  will 
is  restrained  in  the  American  officer  by  a  sense  of 
nltimate  civil  responsibility.  See  Birkhimer,  Mili- 
tary Government  and  Martial  Law,  (2d  Ed.),  Chap- 
ter XIX,  which  contains  an  exposition  of  this  atti- 
tude. Public  opinion  in  the  governed  territory  is 
perhaps  a  restraining  force  in  certain  fields,  but 
is  not  presently  a  factor  here. 

(24)  Under  the  Organic  Act  of  Hawaii,  the  Gov- 
ernor, on  December  7,  1941,  turned  the  control  over 
to  the  military  the  courts  closed  to  re-open  under 
military  direction  for  certain  purposes  only  and  the 
territory  is  now  completely  governed  by  the  mili- 
tary. The  necessity  there  is  apparent,  but  the  con- 
sequences support  the  statements  above. 

Proclamation  of  defense  period,  Joseph  B.  Poin- 
dexter.  Governor,  December  7,  1941. 

Proclamation  of  martial  lay,  Joseph  B.  Poin- 
dexter.  Governor,  December  7,  1941,  Honolulu  Star- 
Bulletin,  Dec.  8,  1941. 

Proclamation  of  acceptance  of  military  rule,  Lieu- 
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account  of  conditions,  the  only  basis  for  martial 
law  is  military  necessity.^^ 

tenant  General  Short,  December  7,  1941,  Honolulu 
Star-Bulletin,  Dec.  8,  1941. 

General  Orders  No.  4,  December  7,  1941,  Hono- 
lulu Star-Bulletin,  Dec.  9,  1941. 

General  Orders  No.  29,  December  16,  1941,  Hono- 
lulu Star-Bulletin,  Dec.  19,  1941. 

General  Orders  No.  57,  January  27,  .1942,  Hono- 
lulu Star-Bulletin,  Jan.  30,  1942. 


(25)      Letter    President    Lincoln    to    Secretary 
Chase,  September  2,  1863 : 

"Knowing  your  great  anxiety  that  the  Eman- 
cipation Proclamation  shall  now  be  applied  to 
certain  parts  of  Virs^inia  and  Louisiana  which 
were  exempted  from  it  last  January,  I  state 
briefly  what  appear  to  me  to  be  difficulties  in 
the  way  of  such  a  step.  The  original  proclama- 
tion has  no  constitutional  or  legal  justification 
exce])t  as  a  military  measure.  The  exemptions 
w^ere  made  because  the  military  necessity  did 
not  apply  to  the  exempted  localities.  Nor  does 
that  necessity  apply  to  them  now  any  more  than 
it  did  then.  If  I  take  the  step,  must  I  not  do  so 
without  the  argument  of  military  necessity, 
and  so  without  any  argument  except  the  one 
that  I  think  the  measure  politically  expedient 
and  morally  right?  Would  I  thus  not  give  up 
all  footing  upon  Constitution  or  law?  Would 
I  not  thus  be  in  the  boundless  field  of  abso- 
lutism? Could  this  pass  unnoticed  or  unre- 
sisted? Could  it  fail  to  be  perceived  that  with- 
out any  further  stretch  I  might  do  the  same 
in  Delaware,  Maryland,  Kentucky,  Missouri, 
and  Teiinossoc,  and  even  cliange  any  law  in  any 
state?  Would  not  many  of  our  own  friends 
shrink  away  appalled?  Would  it  not  lose  us 
the  elections,  and  with  them  the  very  cause  we 
seek  to  advance?" 
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There  is  a  pernicious  doctrine  know  as  *' partial 
martial  law",  which  was  developed  by  an  ambi- 
tious governor  as  a  method  of  dictating  regulations 
to  the  people  of  a  state  uncontrolled  by  the  Con- 
stitution or  laws  thereof .26  It  constituted  an  ex- 
pression of  his  arbitrary  will.  The  long  history 
within  recent  years  of  the  use  of  arbitrary  power  in 
the  guise  of  martial  [28]  law  by  the  executives  of 
the  states,  sometimes  upon  the  flimsiest  pretext,^'^ 
and  occasionally,  with  the  mi  justifiable  support  of 
the  judiciary  staters  and  federal,  in  subversion  of 
the  rights  and  personal  liberty  of  the  citizen,  in- 
dicates that  a  fear  that  the  state  officials  might  in 
some  future  time  attempt  further  violations  is  at 
least  justifiable. 

These  perversions  of  martial  rule  used  by  gov- 
ernors of  the  states  in  industrial  and  social  conflict 


(26)  Governor  Allen  of  Louisiana  acting  under 
express  directions  of  Senator  Huey  Long,  N.  Y. 
Times,  Aug.  6,  1934,  p.  2,  col.  6.  See  Commonwealth 
ex  rel.  Wadsworth  vs.  Shortell,  206  Pennsvlvania, 
165,  170-1. 

(27)  See  Miller  vs.  Ribers,  31  F.  Supp.  540;  Pat- 
ten vs.  Miller,  190  Georgia,  165;  Hearon  vs.  Calus, 
178  South  Carolina,  381;  Allen  vs.  Oklahoma  City, 
175  Oklahoma,  421;  United  States  vs.  Phillips,  33 
F.  Supp.  261. 

(28)  State  ex  rel.  Mays  vs.  Brown,  71  West  Vir- 
ginia, 519;  Ex  parte  Jones,  71  West  Virginia,  567. 

(29)  United  States  ex  rel.  Palmer  vs.  Adams,  26 
F.  (2d)  141,  144;  Bishop  vs.  Vandercook,  228  Mich- 
igan 299,  309. 

[Printer's  Note:  Footnote  29  not  indicated  on 
copy.] 


United  States  of  America  35 

to  satisfy  a  personal  need  for  uncontrolled  power 
in  given  situations,  wherein  the  civil  rights  of  in- 
dividuals were  swept  away  by  legislation  or  fiat 
dictated  by  an  individual,  indicate  that  in  these 
trying  days  of  war,  limits  must  be  set  to  military 
authority  exercised  in  the  name  of  necessity,  lest 
we  lose  the  liberties  for  which  we  fight. 

"But  it  is  insisted  that  the  safety  of  the 
country  in  time  of  war  demands  that  this  broad 
claim  for  martial  law  shall  be  sustained.  If 
this  were  true,  it  could  be  well  said  that  a  coun- 
try, preserved  at  the  sacrifice  of  all  the  car- 
dinal principles  of  liberty,  is  not  worth  the  cost 
of  preservation."  Ex  parte  Milligan,  supra, 
126. 

The  doctrine  that  there  can  be  a  partial  martial 
law,  unprocl aimed  and  unregulated  except  by  the 
rule  of  the  military  commander,  expressed  in  orders 
or  regulations  proclaimed  by  him  and  enforced  in 
the  civil  courts  in  a  territory  within  the  con- 
tinental limits  of  the  United  States  and  at  the  time 
not  occupied  by  any  foreign  foe,  belongs  in  the 
category  of  such  perversions,  and  cannot  be  justi- 
fied by  any  sound  theory  of  civil,  constitutional  or 
military  law.  Its  only  justification  lies  in  the  doc- 
trines of  "state  of  siege"  proclaimed  by  military 
commanders,  generally  speaking,  in  the  govern- 
ments of  Europe.  For  a  state  of  the  United  States 
or  any  portion  thereof  to  be  placed,  in  any  essential 
function,  or  for  citizens  of  the  United  States  to  be 
placed  with  regard  to  their  fundamental  rights, 
subject  to  the  will  of  the  commander  alone,  how- 
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ever  well  designed  for  their  protection,  [29]  with- 
out any  of  the  preliminaries  above  suggestedj'^o  ^p 
to  the  time  when  utter  necessity  requires  the  aboli- 
tion of  all  civil  rule  for  the  preservation  of  the 
government,  would  seem  to  be  a  complete  surrender 
of  the  guarantees  of  individual  liberties  confirmed 
in  the  Constitution  of  the  United  States. 

The  confusion  in  the  authorities  seems  to  arise 
in  a  failure  to  differentiate  between  a  case  where 
martial  law  is  properly  de<?lared  in  civil  disturb- 
ances^i  and  a  case  where  the  military  is  called  upon 
to  aid  the  civil  power.  In  the  latter  case  no  special 
attributes32  should  be  ascribed  either  to  the  soldier 
or  the  commander.  Ordinary  civil  law  is  enforced 
by  a  greater  power. 

"Thus  the  war  power  of  the  Federal  Govern- 
ment is  not  created  by  the  emergency  of  war, 
])ut  it  is  a  power  given  to  meet  that  emergen^cy. 
It  is  the  power  to  wage  war  successfully  and 
thus  it  permits  the  harnessing  of  the  entire  en- 
ergies of  the  people  in  a  supreme  co-operative 
effort  to  preserve  the  nation.  But  even  the 
war  power  does  not  remove  constitutional 
limitations    safeguarding    essential    liberties." 


(30)  See  Manley  vs.  State,  62  Texas  Cr.  392, 
Manley  vs.  State,  69  Texas  Cr.,  502. 

(31)  See  Moyer  vs.  Peabody,  212  U.S.  78. 

(32)  Constantin  vs.  Smith,  57  F.  (2d),  227,  238, 
241;  Bishop  vs.  Vandercook,  supra;  Franks  vs. 
Smith,  142  Kentucky  232;  Fluke  vs.  Canton,  31 
Oklahoma,  718 ;  Manley  vs.  State,  supra,  400. 
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Home  Building  and  Loan  Assn.  vs.  Blaisdell, 
supra,  426. 
The  replacement  of  the  statutes  of  CongTess,  the 
courts  and  civil  authority  in  this  area  can  then  be 
effected  only  by  ''martial  law  proper",  under  the 
definitions  given.  What  then  is  the  test  ?  The  court 
in  the  Milligan  case  says: 

"It  follows,  from  what  has  been  said  on  this 
subject,  that  there  are  occasions  when  martial 
rule  can  be  properly  applied.  If,  in  foreign 
invasion  or  civil  war,  the  courts  are  actually 
closed,  and  it  is  impossible  to  administer  crim- 
inal justice  according  to  law,  then,  on  the 
theatre  of  active  military  operations,  where  war 
really  prevails,  there  is  a  necessity  to  furnish 
a  substitute  for  the  civil  authority,  thus  over- 
thrown, to  preserve  the  safety  of  the  army  and 
so<?iety;  and  as  no  power  is  left  but  the  mili- 
tary, it  is  allowed  to  govern  by  martial  rule 
until  the  laws  can  have  their  free  course.  As 
necessity  creates  the  rule,  so  it  limits  its  dura- 
tion ;  *  *  *.  And  so  in  the  case  of  a  foreign  in- 
vasion, martial  rule  may  become  a  necessity  in 
one  state,  when,  in  another,  it  would  be  'mere 
lawless  violence.'."  Ex  parte  Milligan,  supra, 
127.  [30] 

The  concurring  opinion  did  not  controvert  this 
holding.  The  concurring  judges  gave  support  to 
this  doctrine,  but  held  that  Congress  if  the  necessity 
were  legislatively  found,  could  declare  martial  law, 
as  could  the  President  under  given  circumstances. 
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It  was  vital  to  find  whether  ''martial  law  proper'* 
prevailed  in  Indiana  for  the  determination  of  the 
case.  If  it  prevailed,  whether  declared  by  Congress 
or  the  President,  or  in  existence  because  of  military 
necessity,  a  citizen  could  have  been  tried  by  military 
commission,  although  he  was  neither  prisoner  of 
war,  spy,  a  resident  of  enemy  country  nor  attached 
to  the  military  forces.  Otherwise,  he  could  not. 
The  recital  by  the  court  of  the  facts  shows  that  the 
peril  was  extreme,^^  but  held  that  martial  law  was 
not  in  effect. 

No  designation  need  be  given  to  acts  which  the 
military  sometimes  are  required  to  commit  under 
the  stress  of  war  and  of  military  necessity,  such  as 
the  arrest  and  ejection  of  a  federal  judge  from  his 
lines  by  Andrew  Jackson,^'^  the  refusal  of  General 
Cadwalader  imder  Lincoln's  order  to  obey  the  writ 
of  the  federal  circuit  court,^^  the  seizure  of  Vallan- 


(33)  Open  resistance  to  the  measures  deemed 
necessary  to  subdue  a  great  rebellion,  by  those  who 
enjoy  the  protection  of  government  and  have  not 
the  excuse  even  of  prejudice  of  section  to  plead  in 
their  favor,  is  wicked;  but  resistance  becomes  an 
enormous  crime,  when  it  assumes  the  form  of  a  se- 
cret political  organization,  armed  to  oppose  the 
laws,  and  seeks  by  stealthy  means  to  introduce  the 
enemies  of  the  country  into  peaceful  communities, 
there  to  light  the  torch  of  civil  war,  and  thus  over- 
throw the  power  of  the  United  States.  Conspiracies 
like  these,  at  such  a  juncture  are  extremely  perilous ; 
and  those  concerned  in  them  are  dangerous  enemies 
of  this  country  *  *  *  ".  Exparte  Milligan,  supra,  130. 

(34)  See  Ex  parte  Milligan,  supra,  52. 

(35)  Ex  parte  Merryman,  supra. 
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digham,36  of  Milligan.37  The  fact  that  a  conscien- 
tious commander  commits  such  acts  at  times  to  per- 
form his  mission  does  not  always  render  them  law- 
ful. The  power  to  suspend  the  writ  of  habeas  cor- 
pus is  given,  so  that  a  civil  court  cannot  pass  on 
legality  of  such  acts  in  time  of  public  danger.  The 
rule  of  the  commander  is  the  rule  of  force.  He 
may  have  the  physical  power  to  seize,  to  hold,  to 
confine  the  individual  and  to  disobey  the  orders 
of  the  court.  It  may  be  his  military  duty.  Whether 
he  has  made  himself  civilly  responsible  for  illegal 
acts  can  only  be  tried  after  the  event,  when  the  rule 
of  force  has  ended.  But  such  acts,  however  neces- 
sary, establish  no  doctrine  of  qualified  martial  law 
and  are,  in  instances,  unjustified  by  law.  [31] 

But  it  is  too  clear  for  debate  that  mai-tial  law 
does  not  come  into  existence  under  constitutional 
government  until  utter  necessity  compels  the  in- 
vestment of  one  man  with  the  power  of  life  and 
death  over  citizen  and  soldier  alike  in  a  given 
area.3^    It  is  the  law  of  self-defense  among  nations. 


(36)  Ex  parte  Vellandigham,  28  Fed.  Cas.  814, 
No.  16,816. 

(37)  Ex  parte  Milligan,  supra. 

(38)  In  Hawaii  at  the  present  time,  pursuant  to 
a  proclamation  of  martial  law,  military  commis- 
sions for  violations  of  the  laws  of  the  United  States 
or  the  Territory  or  the  "rules,  regulations,  orders 
or  policies  of  the  military  authorities"  adjudge  pun- 
ishment commensurate  with  the  offense  conmiitted 
and  "may  adjudge  the  death  penalty  in  appropriate 
cases",  (leneral  Order  No.  4,  Honolulu  Star-Bulle- 
tin, Dec.  9,  1941. 
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Like  self-defense,  it  is  a  use  of  elemental  force  sanc- 
tioned by  common  law,  initiated  solely  by  stark 
necessity  and  vanishing  when  the  necessity  no 
longer  exists.^^  If  military  necessity  does  not  exist, 
neither  the  declaration  of  w^ar  nor  the  proclamation 
of  martial  law  can  justify  acts  contrary  to  ordinary 
law.''^  On  the  other  hand,  where  there  is  no  dec- 
laration of  martial  law  by  Congress  or  the  Presi- 
dent or  by  the  General  in  this  area,  and  when  there 
has  not  even  been  a  suspension  of  the  writ  of  habeas 
corpus,  there  is  a  strong  implication  that  in  the 
judgment  of  the  political  authorities  no  necessity 
justifying  such  action  exists. 

While  a  war  is  in  progress,  the  question  of 
whether  military  necessity  requires  the  closing  of 
the  courts  and  the  abrogation  of  civil  authority  for 
the  time  being  and  in  a  certain  area,  is  one  for  the 
political  or  executive  departments  of  the  govern- 
ment. There  should  be  a  clear  line  of  demarcation 
drawn  by  the  political  agencies  between  government 
by  fiat,  and  by  law. 

The  existence  of  military  necessity  is  justifiable 
imder  a  particular  set  of  circumstances.  In  the 
event  the  military  commander  has  taken  measures 
under  the  guise  of  martial  law  when  the  military 
necessities  did  not  actually  require,  he  has  been  held 
civilly  liable  after  the  war  is  finished.'^i  [32]  But  it  is 


(39)  Ex  parte  MiUigan,  supra. 

(40)  Sterling  vs.  Constantin,  supra. 

(41)  The   bright  star  in  the  crown  of  Andrew 
Jackson  was  the  fact  that  although  justly  flushed 
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obrious  during  the  clash  of  arms  the  evidence  of 
military  necessities  cannot  be  adduced  in  a  civil 
court.  Therefore,  such  a  tribunal  should  not  be 
called  at  that  time  to  declare  whether  the  necessity 
exists.'*^  When  the  Congress  in  session  has  not  de- 
clared martial  law  and  the  President  has  not  recog- 
nized the  existence  of  martial  law  by  executive 
order  closing  the  courts  and  even  the  military  com- 
mander has  not  proclaimed  martial  law  is  in  effect, 
a  court  cannot  take  the  responsibility  in  view  of 
the  clear  declaration  of  the  Supreme  Court  of  the 
United  States  that  a  martial  law  is  not  in  effect 
unless  the  courts  are  closed.     While  it  is  true  that 

with  triumph  at  New  Orleans,  he  paid  a  fine  in  the 
federal  court,  because  he  had  arrested  the  judge 
thereof  upon  the  ground  that  the  latter  was  inter- 
fering with  the  military  security  of  his  force.  Actu- 
ally, at  the  time  of  the  ejection,  peace  had  been 
13roclaimed  and,  therefore,  the  military  necessity 
did  not  exist.  Jackson  apparently  recognized  that 
he  had  no  legal  right  to  act  on  appearances  where 
the  fact  did  not  justify  action.  He  was  brought  into 
court  on  a  charge  of  contempt  before  the  same 
judge,  who  fined  him.  Jackson  paid  the  fine.  The 
apologists  cite  the  fact,  that  Congress  subsequently 
made  Jackson  whole  for  this  expenditure  in  the 
last  year  of  his  life  and  after  he  had  been  twice 
President  of  the  United  States,  as  an  argument  for 
the  existence  of  the  power  to  act  without  sanction 
of  actual  necessity.  See  Arguments  Ex  parte  Milli- 
gan,  supra,  52,  94-7. 


(42)  See  Consolidated  Coal  &  Coke  Co.  vs.  Beale, 
282  F.  934  (D.C.)  where  it  is  said  that  a  court  can- 
not make  a  determination  in  advance  that  troo])s 
are  necessary  to  quell  an  insurrection. 
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neither  a  declaration  of  the  President,*^  nor  of  Con- 
gi-ess,"*"^  nor  of  the  military  commander  [41]  would  be 
binding  upon  a  court  eventually,  if  the  necessity  did 
not  exist,  until  some  political  or  military  authority 
has  faith  enough  in  the  position  to  proclaim  a  state 
of  martial  law,  a  court  which  is  in  fact  open,  should 
not  find  the  existence  of  necessity  as  a  fact. 

All  this  points  to  the  vital  inconsistency  here  de- 
veloped between  the  action  taken  by  the  civil  au- 
thorities in  a  federal  court  bound  by  and  acting 
under  the  guarantees  of  the  Constitution  of  the 
United  States  and  its  amendments,  and  the  claim 
that  a  military  necessity  has  arisen  so  vital  that  its 
exigencies  demand  that  citizens  of  the  United 
States  be  confined  to  their  places  of  lodging  at 
hours  dictated  by  a  military  commander.  If  such 
an  emergency  exists,  and  it  may  well  be  that  it  does, 
the  Congress  of  the  United  States  or  the  Executive, 
in  the  months  since  Pearl  Harbor,  could  [33]  have 
declared  martial  law  or  at  least  suspended  the  writ 
of  habeas  corpus  in  view  of  the  situation.  If  the 
emergency  exist,  the  military  commander  may  be 
justified  in  seizing  the  body  of  Yasui  and  removing 
him  from  the  military  areas  or  zones.  Of  a  cer- 
tainty, if  the  military  commander  can  allow  a  civil 
court  to  remain'  open  to  try  violations  of  his  orders, 
without  support  by  force,  military  necessity  cannot 
be  so  imperative  that  the  fundamental  safeguards 
must  be  abandoned.     So  long  as  the  courts  of  the 


(43)  See  Sterling  vs.  Constantin,  supra. 

(44)  See  Ex  parte  Milligan,  supra. 
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United  States  are  open,  these  tribunals  are  bound 
by  Constitution  and  treaties  of  the  United  States 
and  legislation  of  Congress.  The  proclamations  or 
regulations  of  a  military  commander  cannot  be  en- 
forced by  such  tribunals.'^^ 

But  it  is  contended  that  there  was  an  adoption 
of  the  proclamations  of  the  military  commander  be- 
cause the  act  of  Congress  passed  three  days  earlier 
prescribed  penalties  for  acts  done  in  violation  of 
the  regulations  issued  with  reference  to  certain 
areas  or  zones.  Congress  itself  could  not  make  con- 
stitutionally a  distinction  relating  to  the  conduct  of 
citizens  based  on  their  color  race."^^  Such  an  inten- 
tion is  not  to  be  found  inadvertently .^^  Congress 
itself  could  not  in  loyal  territory  uninvaded  make 


(45)  Marshall,  C.  J.,  says  in  considering'  a  mo- 
tion for  a  writ  of  habeas  corpus  in  Ex  parte  Boll- 
man,  8  U.S.  74,  93,  where  petitioner  was  charged 
with  treason,  "As  preliminary  to  any  investigation 
of  the  merits  of  this  motion,  this  court  deems  it 
proper  to  declare  that  it  disclaims  all  jurisdiction 
not  given  by  the  Constitution,  or  by  the  laws  of  the 
United  States.  *  *  *  Courts  which  are  created  by 
written  law,  and  whose  jurisdiction  is  defined  by 
written   law,   cannot  transcend  that  jurisdiction." 

(46)  See  Retirement  Board  vs.  Alton  R.  Co.,  295 
U.S.  330;  opinion  of  the  present  Chief  Justice, 
Hague  vs.  Committee  for  Industrial  Organization, 
supra,  519.  See  also  Yick  Wo  vs.  Hopkins,  118  I^.vS. 
369;  Buchanan  vs.  Warley,  243  U.S.  60. 

(47)  "The  issue  is  fraught  also  with  great  in- 
ternational significance  in  terms  of  our  relations 
with  colored  peoi)les  generally."  McWilliams, 
"Moving  the  West-Coast  Japanese",  Harper's 
Magazine,  September,  1942,  Vol.  185,  No.  1108,  pages 
359,  369. 
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acts  of  citizens  criminal  simply  because  such  acts 
were  in  violation  of  orders  to  be  issued  in  the  future 
by  a  military  commander.^s  Congress  could  have 
declared  martial  law  [34]  and  thereupon  the  courts 
might  have  become  adjuncts  or  agencies  of  the  Gen- 
eral commanding.  Under  these  circumstances  he 
might  have  had  the  power  to  legislate  by  regulation 
and  create  classes  of  citizens. 

There  are  valid  reasons  for  control  of  citizens  of 
Japanese  ancestry,  but  the  test  is  color  and  race. 
An  equally  valid  foundation  can  be  found  for  con- 
trol of  persons  of  Italian,  German^^  and  Irish 
ancestry.  A  real  basis  in  necessity  might  be  found 
in  the  imposition  of  such  regulations  upon  the  east- 
ern frontier  after  the  landing  of  persons  of  German 
ancestry  who  were  harbored  in  this  country.  But 
the  history  of  this  country  contains  too  many  ex- 
amples of  loyalty  of  persons  of  foreign  extraction 
to  justify  any  blanket  treatment.  The  precedent, 
if  valid,  can  be  made  to  justify  exile  or  detention 
of  any  citizen  whom  a  military  commander  desires 
in  a  loyal  state  not  under  threat.  If  the  military 
necessity  existed  and  martial  law  was  actually  in 
effect,  justification  might  be  pleaded. 

There  are  suggestions  that  control  by  curfew  or 


(48)  Schechter  Poultry  Corporation  vs.  United 
States,  295  U.S.  495. 

(49)  The  literature  of  the  last  World  War  con- 
tains abundant  proof. 

(50)  See  Act  April  16,  1918  C.  55;  40  Stat.  531; 
50  USCA,  Sec.  21. 

[Printer's   Note:   Footnote   50  not  indicated   on 
copy.] 
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detention  or  exile  of  civilians  as  to  a  given  area 
interferes  with  a  lower  order  of  rights  than  the 
right  to  life.  Such  doctrine  sounds  strange  in  this 
country,  with  schoolbook  memories  of  Jefferson's 
doctrine  of  revolution  and  Patrick  Henry's  prefer- 
ence for  death. 

This  court,  while  not  operating  as  an  adjunct  of 
a  military  commander,  must  apply  ordinary  law 
and  protect  the  rights  of  a  citizen  in  a  criminal 
case.  If  Congress  attempted  to  classify  citizens 
based  upon  color  or  race  and  to  apply  criminal  pen- 
alties for  a  violation  of  regulations,  founded  upon 
that  distinction,  the  action  is  insofar  void. 

The  power  of  Congress,  however,  during  time  of 
war  over  aliens  of  a  country  which  is  hostile  to  the 
United  States  is  almost  plenary,  as  is  that  of  the 
President  by  a  series  of  acts  dating  to  the  founda- 
tion of  the  Union.51  While  in  ordinary  times  such 
persons  are  entitled  to  the  "equal  protection 
of  [35]  the  laws",  when  their  country  is  at  war  with 
the  United  States,  Congress  or  the  President  may 
intern,  take  into  custody,  restrain  and  control  all 
enemy  aliens  within  the  territorial  limits  of  the 
United  States,^-  and  neither  are  restrained  by  any 


(51)  Act  July  6,  1798  c.66  Sees.  1,  2,  3,  1  Stat.  577 
R.S.  Sees.  4068-4070.  50  USCA,  Sees.  21-24. 

(52)  In  1813  upon  petition  for  habeas  corpus, 
the  executive  order  requiring  enemy  aliens  who 
were  within  40  miles  of  tidewater  to  retire  beyond 
that  limit  was  u])held.  Locki no-ton's  Case,  Brightly, 
N.  P.  (Pa.)  269;  Lockin^ton  vs.  Smith  (C.C.  MichO 
1848,  1  Pet.  C.C.  466,  Fed.  Case.  8448;  50  USCA, 
Sec  21,  p.  11. 
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constitutional  guarantees  from  such  action.53  While 
the  orders  of  General  DeWitt,  therefore,  were  void 
as  respects  citizens,  unquestionably  from  the  history 
of  the  proclamations.  Congress  would  be  well  on 
notice  that  the  General  might  intend  to  establish 
regulations  relating  to  enemy  aliens  within  the 
areas  designated  by  the  previous  proclamations. 
The  regulations,  which  make  these  acts  crimes,  by 
adoption  thereof  by  act  of  Congress  are  thus  valid 
with  respect  to  aliens. 

The  only  question  now  for  the  court  to  determine 
is  as  to  whether  Yasui,  the  defendant,  is  a  citizen  or 
an  enemy  alien. 

Under  the  Constitution  of  the  United  States, 
Yasui,  by  virtue  of  his  birth  in  the  territorial  limits 
of  the  United  States  and  notwithstanding  the  fact 
that  his  parents  were  alien  Japanese  incapable  of 
naturalization  in  the  United  States,  had  conferred 
upon  him  the  inestimable  right  to  citizenship  in  the 
United  States.^*  By  international  law,  however, 
he  was  also  a  citizen  of  Japan  and  subject  of  the 
Emperor  of  Japan.  According  to  international 
law,  also,  he  had,  upon  attaining  majority  but  not 
before,  the  right  of  election  as  to  whether  he  would 
accept  citizenship  in  the  United  States  or  give  his 


(53)  DeLacey  vs.  United  States,  9  Cir.  249  F., 
625;  Minotto  vs.  Bradley  (D.C.  111.),  252  F.  600; 
Halpern  vs.  Commanding  Officer,  248  F.  1003.  See 
also  Deutsch-Australische  &c.  vs.  United  States,  59 
Ct.  Cls,  450.  See  Proclamation  No.  1364,  April  6, 
1917. 

(54)  United  States  Wong  Kim  Ark,  169  U.S.  649. 
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allegiance  to  the  Emperor^^  to  whom  he  was  bound 
by  race,  the  nativity  of  his  parents  and  the  subtle 
nuances  of  traditional  mores  engrained  in  his  race 
by  centuries  of  social  discipline. 

While,  therefore,  Congress  might  have  set  up 
tests  or  presumptions  whereby  the  initiation  or  con- 
tinuance of  the  relationship  of  citizenship  in  per- 
sons who  held  the  dual  status  during  minority 
might  have  been  tested,  as  [36]  it  has  done  in  case 
of  naturalized  citizens,  or  might  have  permitted 
segregation  until  evidence  of  citizenship  were  pro- 
duced, no  such  intention  is  apparent  in  the  legisla- 
tion. 

This  election  is  a  mental  act.^^    The  choice  which 


(55)  Perkins,  Secretary  of  Labor  vs.  Elg,  307 
U.S.  325;  Perkins,  Secretary  of  Labor  vs.  Elg,  99 
P.  (2d)  408;  lu  re  Aria  Marjorie  Reid,  6  P.  Supp. 
800;  United  States  vs.  Reid,  73  P.  (2d)  153. 

(56)  "In  cases  of  double  allegiance,  the  child 
when  he  becomes  of  age  'is  required  to  elect  be- 
tween the  country  of  his  residence  and  the  country 
of  his  alleged  technical  allegiance.  Of  this  election 
two  incidents  are  to  be  observed;  when  once  made 
it  is  final,  and  it  requires  no  formal  act,  but  may 
be  inferred  from  the  conduct  of  the  party  from 
whom  the  election  is  required.'  "  Moore  Interna- 
tional Law  Digest,  Volume  III,  pages  545,  546,  Sec- 
tion 430.  Mr.  Porter,  Acting  Secretary  of  State  to 
Mr,  Winchester,  Minister  to  Switzerland,  Septem- 
ber 14,  1885,  Pro.  Rel.  1885,  811. 

See  Banning  vs.  Penrose  (D.C.),  255  P.  159,  where 
considering  a  case  of  a  person  who  had  become  nat- 
uralized here  and  returned  to  the  country  of  his 
nativity,  "It  is  a  question  more  of  intention  than 
anything  else.". 
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exists  in  the  mind  of  a  person  is  exemplified  by 
acts.  The  intention,  however,  to  make  an  election 
can  be  discovered  by  a  tribunal  as  can  criminal 
intent,  knowledge  or  any  other  mental  state.  Not- 
withstanding the  expression  of  some  liberal  au- 
thorities, tender  in  times  of  peace  to  preserve  civil 
rights,  such  a  mental  state  may  be  found  in  a  crimi- 
nal case  contrary  to  the  sworn  evidence,  protesta- 
tions and  declarations  of  a  defendant. 

The  evidence  in  this  case  shows  that  during  the 
minority  of  the  defendant  he  made  with  his  parents 
a  trip  to  Japan  when  he  was  about  nine  years  old 
and  remained  there  during  the  summer  vacation, 
visiting  his  grandfather,  who  was  a  resident  of 
Japan  and  a  subject  of  the  Japanese  Emperor.  He 
attended  a  Japanese  language  school  in  the  United 
States  and  apparently  became  proficient  in  speak- 
ing the  Japanese  language,  which  he  testified  was 
used  to  considerable  extent  in  his  own  home.  His 
further  education  was  in  the  public  schools  and  in 
the  University  of  Oregon,  where  he  received  both 
an  arts  and  a  law  degree.  During  the  time  that  he 
was  taking  his  arts  course  at  the  University,  he 
took  the  course  in  military  training  prescribed  and, 
unquestionably,  compulsory.  Therefore,  upon  his 
graduation  with  acceptable  standards  he  received  a 
commission  as  Second  Lieutenant  in  the  Officers 
Keserve  Corps,  and  upon  acceptance  thereof,  took 
the  oath  of  allegiance  to  the  United  States.  [37] 

Such  acts  were  all  during  minority  and,  although 
they  may  indicate  tendencies,  are  not  evidence  of 
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the  election  to  accept  citizenship  in  the  United 
States  or  allegiance  to  the  Japanese  Emperor.  After 
his  majority,  he  continued  in  residence  in  this  conn- 
try,  a  circumstance  which  all  agree  raises  an  in- 
ference that  he  intended  to  claim  citizenship  here. 
He  likewise  testified  that  he  voted  in  the  elections, 
which  is  another  factor  inviting  attention.  It  must 
be  remembered,  however,  that  he  was  still  a  student 
in  the  University  of  Oregon  and  received  his  degree 
in  1939.  Residence  for  the  purpose  of  education 
does  not  ordinarily  contain  any  inference  as  to  in- 
tended domicile  or  citizenship. 

The  record  shows  that  the  father  of  the  defend- 
ant was  decorated  by  the  Emperor  of  Japan.  With- 
in a  few  months  after  Yasui  had  been  admitted  to 
the  Bar  of  the  State  of  Oregon,  he  was,  at  the  in- 
stigation of  his  father,  employed  by  the  Consulate 
General  of  Japan  at  Chicago. 

While  so  employed,  Yasui  followed  the  orders  of 
the  Consulate  General  of  Japan  and  made  speeches, 
setting  forth  the  philosophy  and  purposes  of  the 
military  caste  of  Japan  as  propaganda  agent  for 
the  Emperor.  While  in  this  j^osition,  he  was  reg- 
istered twice  by  the  Consulate  General  as  a  propa- 
ganda agent  for  a  foreign  power,  pursuant  to  the 
regulations  issued  by  the  State  Department  of  the 
United  States.  It  is  true  that  he  testifies  that  there 
was  an  American  citizen  named  Murphy,  presum- 
ably not  of  Japanese  extraction,  who  was  employed 
in  the  same  work,  but  we  are  not  concerned  here 
with  the  employment  of  Murphy  or  his  purposes 
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or  the  innocence  of  his  intention.  Obviously,  he 
had  no  election  to  make.  The  question  before  the 
court  is  as  to  what  election  Yasui  made. 

Yasui  remained  as  a  propaganda  agent  until 
after  the  declaration  of  war  by  this  country  against 
Japan  and  after  the  treacherous  attack  by  the 
armed  forces  of  Japan  upon  territory  of  the  United 
States  in  the  Islands  of  the  Pacific. 

The  court  thus  concludes  from  these  evidences 
that  defendant  made  an  election  and  chose  alle- 
giance to  the  Emperor  of  Japan,  rather  than  citi- 
zenship in  the  United  States  at  his  majority.  The 
court  concludes  that  he  served  [38]  the  purpose  and 
philosophy  of  the  ruling  caste  of  Japan  as  a  propa- 
ganda agent  because  he  could  speak  English,  and 
only  resigned  when  it  seemed  apparent  that  he  could 
no  longer  serve  the  purposes  of  his  sovereign  in 
that  office,  but  could  do  better  execution  in  the 
event  he  could  be  commissioned  an  officer  in  the 
armed  forces  of  the  United  States  on  active  service. 

Since  Congress  provided  for  the  punishment  of 
persons  violating  the  proclamations  of  the  com- 
manding officers,  and  since  Yasui  is  an  alien  who 
committed  a  violation  of  this  act,  which  included 
by  reference  the  regulations  of  the  commander  re- 
ferring to  aliens,  the  court  finds  him  guilty. 

[Endorsed] :     Filed  November  17,  1942.  [39] 


And  afterwards,  to  wit,  on  Wednesday,  the  18th 
day  of  November,  1942,  the  same  being  the  15th 
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Judicial  day  of  the  Regular  November,  1942,  Term 
of  said  Court;  present  the  Honorable  James  Alger 
Fee,  United  States  District  Judge,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to 
wit :  [40] 

In  the  District  Coui-t  of  the  United  States 
for  the  District  of  Oregon 

November  18,  1942 

No.  C-16056 

UNITED  STATES  OF  AMERICA 

vs. 
MINORU  YASUI 

SENTENCE 

Indictment : 

Public  Proclamation  No.  3  of  the  Western  Defense 
Command  and  Public  Law  No.  503,  77th  Con- 
gress approved  March  21,  1942. 

Now  at  this  day  comes  the  plaintiff  by  Mr.  Carl 
C.  Donaugh,  United  States  Attorney,  and  Mr. 
Charles  S.  Bm-dell,  Special  Assistant  to  the  At- 
torney General,  and  the  defendant,  above  named, 
in  his  own  proper  person  and  by  Mr.  John  A. 
Collier,  of  counsel ;  and  the  Court  having  hereto- 
fore found  the  said  defendant  guilty  as  charged  in 
the  indictment  herein,  and  this  being  the  day  set 
for  passing  of  sentence. 

It  Is  Adjudged  by  the  Court  that  the  defendant 
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Minoru  Yasui  is  guilty  of  the  offense  of  deliber- 
ately, wilfully  and  voluntarily  committing  an  act 
in  an  area  designated  as  a  military  area  by  a  mili- 
tary commander,  said  defendant  being  a  person  of 
Japanese  ancestry. 

Whereupon,  the  said  defendant,  waiving  time  for 
passing  sentence,  is  asked  if  he  has  anything  to  say 
why  sentence  should  not  now  be  pronounced  against 
him,  and  no  sufficient  cause  being  shown, 

It  Is  Further  Adjudged  that  the  said  defendant, 
Minoru  Yasui,  do  pay  a  fine  of  Five  Thousand  Dol- 
lars and  be  imprisoned  for  a  term  of  One  Year 
and  from  and  after  the  expiration  of  said  term  until 
said  fine  be  paid;  that  said  defendant  be  committed 
to  the  custody  of  the  Attorney  General  of  the 
United  States  or  his  authorized  representative  who 
will  designate  the  place  of  confinement  of  said  de- 
fendant; and  that  said  defendant  stand  committed 
until  this  sentence  be  performed  or  until  he  be 
otherwise  discharged  according  to  law. 

Dated  this  18th  day  of  November,  1942,  at  Port- 
land, Oregon. 

JAMES  ALGER  FEE 
Judge 

[Endorsed] :    Filed  November  18,  1942.  [41] 


And  Afterwards,  to  wit,  on  Tuesday,  the  15th  day 
of  December,  1942,  the  same  being  the  40th  Judicial 
day  of  the  Regular  November,  1942,  Term  of  said 
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Court;  present  the  Honorable  James  Alger  Fee, 
United  States  District  Judge,  presiding,  the  fol- 
lowing proceedings  were  had  in  said  -cause,  to 
wit:  [42] 

[Title  of  District  Court  and  Cause.] 

OEDER  EXTENDING  TIME  TO  FILE  BILL 
OF  EXCEPTIONS 

On  application  of  the  defendant,  it  is 

Ordered  by  the   Court  that  the  defendant,  ap- 
pellant in  the  appeal  filed  in  this  case,  may  have 
until  the  9th  day  of  Januaiy,  1943,  within  which 
time  to  procure  to  be  settled  and  filed  with  the 
Clerk  of  this  Court  a  Bill  of  Exceptions. 
Dated  this  15th  day  of  December,  1942. 
JAMES  ALGER  FEE 
District  Judge 

[Endorsed]:    Filed  December  15,  1942.   [43] 


And  Afterwards,  to  wit,  on  the  6th  day  of  De- 
cember, 1942,  there  was  duly  Filed  in  said  Court, 
a  Stipulation  designating  contents  of  record  on  ap- 
peal, in  words  and  figures  as  follows,  to  wit:  [44] 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  between  the  plaintiff  and 
the  defendant  that  the  Clerk  of  the  Court  shall  in- 
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elude  in  the  record  on  appeal  in  this  cause,  the  fol- 
lowing documents: 

Indictment 

Stipulation  re  Amendment  of  Indictment 

Plea 

Record  of  Trial  June  12,  1942 

Order  Overruling  Defendant's  Motion  for  a 
Verdict  and  The  Verdict  of  the  Court 

Judgment 

Order  Extending  Time  for  the  Signing  and 
Filing  of  Bill  of  Exceptions 

Bill  of  Exceptions 

Assignments  of  Error 

This  Stipulation. 

Dated  this  6th  day  of  January,  1943. 

CARL  C.  DONAUGH 

United  States  Attorney 
E.  F.  BERNARD 

Attorney  for  Defendant 

[Endorsed] :   Filed  January  6,  1943.  [45] 


CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America, 
District  of  Oregon — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
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hereby  certify  that  the  foregoing  pages  niinibered 
from  1  to  45  inclusive,  constitute  tlie  transcrii)t  of 
record  on  appeal  from  a  judgment  and  sentence 
of  said  Court  in  a  criminal  cause  therein  numbered 
C-16056,  in  which  the  United  States  of  America  is 
plaintiff  and  appellee,  and  Minoru  Yasui  is  de- 
fendant and  appellant ;  that  said  transcript  has  been 
prepared  by  me  in  accordance  with  the  stipulation 
filed  by  said  appellant  and  in  accordance  with  the 
rules  of  Court ;  that  I  have  compared  the  foregoing 
transcript  with  the  original  record  thereof  and  that 
the  foregoing  transcript  is  a  full,  true  and  correct 
transcript  of  the  record  and  proceedings  had  in 
said  Court  in  said  cause,  as  the  same  appear  of 
record  and  on  file  at  my  office  and  in  my  custody, 
prepared  in  accordance  with  the  said  stij)ulation 
and  rules  of  Court. 

I  further  certify  that  I  am  transmitting  with 
said  transcript  of  record  on  appeal,  the  original 
Bill  of  Exceptions  and  the  original  Assignment  of 
Errors  filed  in  said  cause  by  the  said  appellant. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  $5.00  for  filing  Notice  of  Appeal,  and 
$21.80  for  comparing  and  certifying  the  within 
transcript,  making  a  total  of  $26.80  and  that  the 
same  has  been  paid  by  the  said  appellant. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at  Portland, 
in  said  District,  this  8th  day  of  January,  1943. 

[Seal]  G.  H.  MATJSH 

Clerk  [46] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  C-16056 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

MINORU  YASUI, 

Defendant. 

BILL  OF  EXCEPTIONS 

Be  It  Remembered  that  on  the  12th  day  of  June, 
1942,  the  above  entitled  cause  came  on  regularly 
for  trial  in  the  District  Court  of  the  United  States 
for  the  District  of  Oregon  before  James  Alger  Fee, 
Judge  presiding,  and  sitting  without  a  jury  at  the 
request  and  on  the  stipulation  of  the  parties,  the 
plaintiff  appearing  by  Carl  C.  Donaugh,  United 
States  Attorney,  J.  Mason  Dillard,  Assisant  United 
States  Attorney,  and  Charles  S.  Burdell,  Special 
Assistant  to  the  Attorney  General,  and  the  defend- 
ant appearing  by  E.  F.  Bernard,  his  attorney,  and 
Green  &  Landye  (by  B.  A.  Green  and  Will  Rob- 
erts), Dey,  Hampson  &  Nelson  (by  R.  R.  Morris 
and  Jack  M.  McLaughlin),  Hart,  Spencer,  McCul- 
loch  &  Rockwood  (by  Omar  C.  Spencer  and  Man- 
ley  B.  Strayer),  and  Maguire,  Shields,  Morrison  & 
Biggs  (by  Randall  Kester),  and  Gus  J.  Solomon,  all 
appearing  as  Amici  Curiae. 

After  the  opening  statements  of  the  attorneys  for 
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the  parties  the  plaintiff  produced  and  examined  as 
witnesses,  William  H.  Maas,  Vincent  M.  Quinn, 
Ray  Mize,  Dewart  E.  Wagner,  Alan  Davis,  W.  G. 
Everson  and  Leslie  M.  Scott.  The  defendant  then 
testified  in  his  own  behalf  and  the  plaintiff  pro- 
duced and  examined  in  rebuttal  Gerhard  Goetz. 
No  other  witnesses  were  produced  or  examined  nor 
was  any  testimony  given,  save  and  except  by  the 
witnesses  herein  mentioned,  and  a  transcript  of  all 
the  testimony  given  or  [47]  offered  throughout  the 
trial,  and  of  all  the  proceedings  had  at  the  trial, 
except  the  ruling  of  the  court  on  the  defendant's 
motion  for  a  judgment  and  the  exceptions  to  the 
ruling  taken  by  the  defendant  and  allowed  by  the 
court,  is  hereunto  attached,  marked  Exhibit  "X" 
and  made  a  part  of  this  Bill  of  Exceptions. 

The  testimony  of  William  H.  Maas  is  set  forth 
in  full  on  jDages  97  to  99  both  inclusive  of  said 
Exhibit  X;  the  testimony  of  Vincent  M.  Quinn  is 
set  forth  in  full  on  pages  100  to  108  both  inclusive 
of  said  Exhibit  X;  the  testimony  of  Ray  Mize  is 
set  forth  in  full  on  page  107  and  on  pages  109  to 
117  both  inclusive  of  said  Exhibit  X ;  the  testimony 
of  Dewart  E.  AVagner  is  set  forth  in  full  on  pages 
117  to  122  both  inclusive  of  said  Exhibit  X ;  the  testi- 
mony of  Alan  Davis  is  set  forth  in  full  on  pages 
124  to  129  both  inclusive  of  said  Exhibit  X ;  the  testi- 
mony of  W.  G.  Everson  is  set  forth  in  full  on 
pages  129  to  136  both  inclusive  of  said  Exhibit  X; 
and  the  testimony  of  Leslie  M.  Scott  is  set  forth  in 
full  on  pages  136  to  140  both  inclusive  of  said  Exhibit 
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X;  and  the  testimony  of  the  defendant,  Minoru 
Yasui,  is  set  forth  in  full  on  pages  148  to  200  both 
inclusive  of  said  Exhibit  X;  and  the  testimony  of 
Gerhard  Goetz  is  set  forth  in  full  on  pages  201  to 
206  both  inclusive  of  said  Exhibit  X. 

The  exhibits  introduced  upon  the  trial  of  the 
case  are  as  follows: 

Government's  Exhibit  2  which  consists  of  a  cer- 
tified copy  of  a  Foreign  Official  Status  Notification 
and  which,  save  and  except  as  to  the  certificate 
which  is  not  material  to  any  question  involved  in 
the  case,  reads  as  follows: 

"To  be  prepared  in  Duplicate 

United  States  of  America 

Department  of  State 

Foreign  Official  Status  Notification 

Division  of  Protocol  June  21,  1941 
Dept.  of  State 

Date  June  17,   1941 
To  the  Secretary  of  State : 

In  accordance  with  applicable  instructions  at- 
tached hereto,  and  in  connection  with  the  act  of 
Jmie  15,  1917,  the  act  of  June  8,  1938,  as  amended, 
the  act  of  June  28,  1940,  [48]  the  act  of  July  1, 
1940,  and  the  act  of  September  16,  1940,  I  desire 
to  submit  the  following  information  for  the  pur- 
pose of  regularizing  my  official  status  and  of  claim- 
ing any  exemption  from  registration  accorded  my 
status  under  the  above-mentioned  Acts  and  regula- 
tions promulgated  thereunder: 
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JAPAN 

1.  Full  name  Minorii  (First  name)  Yasui  (Sur- 
name). 

YASUI,  MINORU 

Do  not  write  in  this  space 

2.  Name  of  government  and  agency  or  depart- 
ment thereof,  if  any,  being  served,  Consulate  Gen- 
eral of  Japan,  at  Chicago,  Illinois. 

3.  Present  nationality,  American  (U.  S.  citizen). 

4.  Previous  nationality  or  nationalities,  if  any, 

5.  (a)  Place  of  birth,  Hood  River,  Oregon, 
United  States  of  America. 

(b)  Date  of  birth,  October  19th,  1916. 

6.  Port  or  place,  date  and  manner  of  last  arrival 
in  United  States  and  name  of  vessel,  if  any, 

7.  Status  under  which  last  admitted  (check 
one)  :     Immigrant  Temporary  visitor 

Government  official  or  employee.  Other  (Please 
describe) 

8.  Name  used  at  time  of  last  entry,  if  different 
from  present  name, 

9.  Name  and  nationality  of  husband  or  wife, 
and  address  if  separate  from  signer's, 

10.  Names,  ages  and  nationalities  of  children, 
and  their  addresses  if  different  from  signer's, 

11.  Names  and  nationalities  of  other  relatives 
who  are  members  of  signer's  household, 

12.  Names  and  nationalities  of  personal  and  do- 
mestic employees  who  are  members  of  signer's 
household, 
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13.  Capacity  in  which  signer  is  now  serving, 
giving  title  of  position,  if  any,  Secretary 

14.  Date  of  assumption  of  present  duties  in  the 
United  States,  April  1,  1940 

15.  Detailed  statement  of  signer's  present  and 
proposed  activities,  including  the  place  or  places 
of  performance  and  for  whom  performed  or  to  be 
performed,  Secretarial  Work,  and  Research:  To 
Be  Performed  For  the  Consulate  General  of  Japan, 
at  Chicago,  Illinois.  [49] 

16.  Nature  and  place  or  places  of  occupation 
or  employment  during  the  last  5  years, 

September,  1933  to  June,  1939,  student,  at  Uni- 
versity of  Oregon,  Eugene,  Oregon. 

June,  1939  to  November,  1939,  ranch  hand,  Hood 
River,  Oregon. 

November,  1939  to  April,  1940,  practice  of  law, 
Portland,  Oregon. 

April,  1940  to  present  date,  secretary,  Consulate 
General  of  Japan,  Chicago,  Illinois. 

17.  Business  address,  or  addresses  if  more  than 
one,  1615  Tribune  Tower,  Chicago,  Illinois. 

18.  Home  address  in  the  United  States,  or  ad- 
dresses if  more  than  one, 

1032  N.  Dearborn  St.,  Chicago,  Illinois. 
704-12th  Street,  Hood  River,  Oregon. 

19.  If  declaration  to  become  an  American  citi- 
zen has  been  filed,  state  the  date  and  place  of  appli- 
cation, 

20.  If  visiting  in  the  United  States  temporarily 
as  a  tourist,  or  for  personal  business  or  pleasure, 
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or  if  passing  in  transit  through  the  United  States, 
the  following  additional  information  must  be  fur- 
nished : 

(a)  Whether  on  private  business  or  for  pleasure 
and  if  on  private  business,  state  the  agency,  firm, 
or  persons  represented, 

(b)  Temporary  address  in  United  States, 

(c)  Date  of  proposed  departure, 

(d)  Port  or  place  of  proposed  departure. 

(e)  Country  to  which  proceeding, 

I  will  immediately  notify  the  Secretary  of  State 
through  appropriate  channels  of  any  change  in 
my  status,  activities,  or  in  the  other  information 
set  forth  in  this  notification. 

MINORU  YASUI 
(Signature)" 

A  picture  of  the  defendant  is  attached  to  said 
government's  Exhibit  2. 

Government's  Exhibit  3,  which  consists  of  a  cer- 
tified copy  of  a  letter  dated  March  2,  1942,  from 
Henry  L.  Stimson  to  Lt.  Gen.  John  L.  DeWitt, 
reads  as  follows:  [50] 
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''Copy 

War  Department 
Washington 

March  2,  1942 

Lieutenant  General  John  L,  DeWitt, 

Commander,  Western  Defense  Command, 
San  Francisco,  California. 

Dear  General  DeWitt : 

By  letter  dated  February  20,  1942,  I  designated 
you  as  one  of  the  appropriate  Military  Command- 
ers to  exercise  the  powers  vested  in  me  under 
Executive  Order  No.  9066,  February  19,  1942,  and 
I  delegated  to  you  such  powers  as  are  necessary 
to  carry  out  the  purposes  of  that  Executive  Order. 
Incident  to  the  exercise  of  those  powers,  you  are 
authorized  to  employ  without  regard  to  Civil  Serv- 
ice or  Classification  laws  or  regulations,  all  persons 
or  agencies  necessary  to  carry  out  your  duties. 
You  are  also  authorized  to  employ  the  service  of 
any  association,  firm,  company,  or  corporation  in 
furtherance  of  your  mission.  You  will  fix  the  rates 
of  compensation  so  as  to  correspond  as  nearly  as 
possible  to  the  rates  prevailing  for  similar  service 
in  the  community  in  which  the  services  are  to  be 
rendered. 

Under  the  terms  of  Executive  Order  No.  9001, 
dated  December  27,  1941,  and  subject  to  the  limi- 
tations thereof  and  of  the  Act  of  December  18, 
1941    (First  War  Powers  Act,   1941,   Public  Law 
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354 — 77th  Congress),  I  am  expressly  authorized 
to  delegate  further  the  powers  therein  delegated  to 
me.  Pursuant  thereto,  I  delegate  to  you,  within 
the  limits  of  the  amounts  appropriated  by  the  Con- 
gress, the  power  to  enter  into  contracts  and  into 
amendments  or  modifications  of  contracts  hereto- 
fore or  hereafter  made,  and  to  make  advance, 
progress,  and  other  payments  thereon,  without 
regard  to  the  provisions  of  law  relating  to  the 
making,  performance,  amendment,  or  modification 
of  contracts. 

In  order  to  remove  any  doubt  as  to  your  author- 
ity to  obligate  funds,  I  specifically  authorize  you 
to  obligate  funds  in  such  amounts  as  you  deem 
necessary  to  e:ffectuate  the  purposes  of  the  Execu- 
tive Order,  and  of  your  instructions,  from  any 
funds  in  an  alloted  status  available  to  you,  or  to 
incur  obligations  in  excess  of  such  funds,  reporting 
deficiencies  to  the  appropriate  chief  of  supply  arm 
or  service. 

Sincerely  yours, 
(S)  HENRY  L.  STIMSON 
Secretary  of  War. 
A  True  Copy: 

The  letter-  of  February  20,  1942,  referred  to 
above,  was  Secret. 

H.  B.  LEWIS 
Colonel,  A.  G.  D.  Adjutant  General."  [51] 

Government's  Exhibit  4  which  consists  of  a  certi- 
fied   copy   of   Public   Proclamation    No.    1,    Head- 
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quarters  Western  Defense  Command  and  Fourth 
Army,  March  2,  1942,  and  which,  save  and  except 
as  to  the  certificate  which  is  not  material  to  any 
question  involved  in  this  case,  reads  as  follows: 

"Whereas,  By  virtue  of  orders  issued  by 
the  War  Department  on  December  11,  1941, 
that  portion  of  the  United  States  lying  within 
the  States  of  Washington,  Oregon,  California, 
Montana,  Idaho,  Nevada,  Utah  and  Arizona 
and  the  Territory  of  Alaska  has  been  estab- 
lished as  the  Western  Defense  Command  and 
designated  as  a  Theatre  of  Operations  under 
my  command;  and 

Whereas,  By  Executive  Order  No.  9066, 
dated  February  19,  1942,  the  President  of  the 
United  States  authorized  and  directed  the  Sec- 
retary of  War  and  the  Military  Commanders 
whom  he  may  from  time  to  time  designate, 
whenever  he  or  any  such  designated  com- 
mander deems  such  action  necessary  or  de- 
sirable, to  prescribe  military  areas  in  such 
places  and  of  such  extent  as  he  or  the  appro- 
priate Military  Commander  may  determine, 
from  which  any  or  all  persons  may  be  excluded, 
and  with  respect  to  which  the  right  of  any  per- 
son to  enter,  remain  in,  or  leave  shall  be  sub- 
ject to  whatever  restrictions  the  Secretary  of 
War  or  the  appropriate  Military  Commander 
may  impose  in  his  discretion;  and 

Whereas,  The  Secretary  of  War  on  Feb- 
ruary 20,  1942,  designated  the  undersigned  as 
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the  Military  Commander  to  carry  out  the  duties 
and  responsibilities  imposed  by  said  Execu- 
tive Order  for  that  portion  of  the  United 
States  embraced  in  the  Western  Defense  Com- 
mand; and 

Whereas,  The  Western  Defense  Command 
embraces  the  entire  Pacific  Coast  of  the  United 
States  which  by  its  geographical  location  is 
particularly  subject  to  attack,  to  attempted 
invasion  by  the  armed  forces  of  nations  with 
which  the  United  States  is  now  at  war,  and, 
in  connection  therewith,  is  subject  to  espionage 
and  acts  of  sabotage,  thereby  requiring  the 
adoption  of  military  measures  necessary  to 
establish  safeguards  against  such  enemy  opera- 
tions : 

Now  Therefore,  I,  J.  L.  DeWitt,  Lieutenant 
General,  U.  S.  Army,  by  virtue  of  the  authority 
vested  in  mo  by  the  President  of  the  United 
States  and  by  the  Secretary  of  War  and  my 
powers  and  prerogatives  as  Commanding  Gen- 
eral of  the  Western  Defense  Command,  do 
hereby  declare  that: 

1.  The  present  situation  requires  as  a 
matter  of  military  necessity  the  establishment 
in  the  territory  embraced  by  the  Western  De- 
fense Command  of  Military  Areas  and  Zones 
thereof  as  defined  in  Exhibit  1,  hereto  attached, 
and  as  generally  shown  on  the  map  attaclied 
hereto  and  marked  Exhibit  2.   [52] 

2.  Military  Areas  Nos.  1  and  2,  as  particu- 
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larly  described  and  generally  shown  herein- 
after and  in  Exhibits  1  and  2  hereto,  are  here- 
by designated  and  established. 

3.  Within  Military  Areas  Nos.  1  and  2  there 
are  established  Zone  A-1,  lying  wholly  within 
Military  Area  No.  1;  Zones  A-2  to  A-99,  in- 
clusive, some  of  which  are  in  Military  Area  No. 
1,  and  the  others  in  Military  Area  No.  2;  and 
Zone  B,  comprising  all  that  part  of  Military 
Area  No.  1  not  included  within  Zones  A-1  to 
A-99,  inclusive;  all  as  more  particularly  de- 
scribed and  defined  and  generally  shown  here- 
inafter and  in  Exhibits  1  and  2. 

Military  Area  No.  2  comprises  all  that  part 
of  the  States  of  Washington,  Oregon,  Cali- 
fornia and  Arizona  which  is  not  included  with- 
in Military  Area  No.  1,  and  is  shown  on  the 
map  (Exhibit  2)  as  an  unshaded  area. 

4.  Such  persons  or  classes  of  persons  as 
the  situation  may  require  will  by  subsequent 
proclamation  be  excluded  from  all  of  Military 
Area  No.  1  and  also  from  such  of  those  zones 
herein  described  as  Zones  A-2  to  A-99,  inclu- 
sive, as  are  within  Military  Area  No.  2. 

Certain  jDersons  or  classes  of  persons  who 
are  by  subsequent  proclamation  excluded  from 
the  zones  last  above  mentioned  may  be  per- 
mitted, under  certain  regulations  and  restric- 
tions to  be  hereafter  prescribed,  to  enter  upon 
or  remain  within  Zone  B. 

The  designation  of  Military  Area  No.  2  as 
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such  does  not  contemplate  any  prohibition  or 
regulation  or  restriction  except  with  respect 
to  the  zones  established  therein. 

5.  Any  Japanese,  German  or  Italian  alien, 
or  any  person  of  Japanese  Ancestry  now  resi- 
dent in  Military  Area  No.  1  who  changes  his 
place  of  habitual  residence  is  hereby  required 
to  obtain  and  execute  a  '^  Change  of  Residence 
Notice"  at  any  United  States  Post  Office  with- 
in the  States  of  Washington,  Oregon,  Califor- 
nia and  Arizona.  Such  notice  must  be  executed 
at  any  such  Post  Office  not  more  than  five  nor 
less  than  one  day  prior  to  any  such  change  of 
residence.  Nothing  contained  herein  shall  be 
construed  to  affect  the  existing  regulations  of 
the  U.  S.  Attorney  General  which  require  aliens 
of  enemy  nationalities  to  obtain  travel  permits 
from  U.  S.  Attorneys  and  to  notify  the  Federal 
Bureau  of  Investigation  and  the  Commissioner 
of  Immigration  of  any  change  in  permanent 
address. 

6.  The  designation  of  prohibited  and  re- 
stricted areas  within  the  Western  Defense  Com- 
mand by  the  Attorney  General  of  the  United 
States  imder  the  Proclamations  of  December 
7  and  8,  1941,  and  the  instructions,  rules  and 
regulations  prescribed  by  him  with  respect  to 
such  prohibited  and  restricted  areas,  are  here- 
by adopted  and  continued  in  full  force  and  ef- 
fect. [53] 

The  duty  and  responsibility  of  the  Federal 
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Bureau  of  Investigation  with  respect  to  the  in- 
vestigation of  alleged  acts   of  espionage  and 
sabotage  are  not  altered  by  this  proclamation. 
J.  L.  DeWITT, 

Lieutenant  General, 
U.  S.  Army, 
Commanding." 

Exhibit  1  referred  to  in  Government's  Exhibit  5 
contains  a  description  of  Military  Area  No.  1,  and 
Exhibit  2  referred  to  in  Government's  Exhibit  4 
is  a  map  showing  the  territory  described  and  from 
these  Exhibits  it  is  shown  that  the  city  of  Portland 
is  included  in  the  area  classified  as  "Prohibited 
Zone  'A-1'  ". 

Government's  Exhibit  5  which  consists  of  a  cer- 
tified copy  of  Public  Proclamation  No.  3,  Head- 
quarters, Western  Defense  Command  and  Fourth 
Army,  March  24,  1942,  reads  as  follows : 

''To:  The  people  within  the  States  of  Wash- 
ington, Oregon,  California,  Montana, 
Idaho,  Nevada,  Utah  and  Arizona,  and  the 
Public  Generally: 

Whereas,  By  Public  Proclamation  No.  1, 
dated  March  2,  1942,  this  headquarters,  there 
were  designated  and  established  Military  Areas 
Nos.  1  and  2  and  Zones  thereof,  and 

Whereas,  By  Public  Proclamation  No.  2, 
dated  March  10,  1942,  this  headquarters,  there 
were  designated  and  established  Military  Areas 
Nos.  3,  4,  5  and  6  and  Zones  thereof,  and 


United  States  of  America  69 

Whereas,  The  present  situation  within  these 
Military  Areas  and  Zones  requires  as  a  matter 
of  military  necessity  the  establishment  of  cer- 
tain regulations  pertaining  to  all  enemy  aliens 
and  all  persons  of  Japanese  ancestry  within 
said  Military  Areas  and  Zones  thereof: 

Now,  Therefore,  I,  J.  L.  DeWitt,  Lieutenant 
General,  IT.  S.  Army,  by  virtue  of  the  authority 
vested  in  me  by  the  President  of  the  United 
States  and  by  the  Secretary  of  War  and  my 
powers  and  prerogatives  as  Commanding  Gen- 
eral, Western  Defense  Command,  do  hereby 
declare  and  establish  the  following  regulations 
covering  the  conduct  to  be  observed  by  all  alien 
Japanese,  all  alien  Germans,  and  all  alien  Ital- 
ians, and  all  persons  of  Japanese  ancestry  re- 
siding or  being  within  the  Military  Areas  above 
described,  or  such  portions  thereof  as  are  here- 
inafter mentioned:   [54] 

1.  From  and  after  6:00  A.  M.,  March  27, 
1942,  all  alien  Japanese,  all  alien  Germans,  all 
alien  Italians,  and  all  persons  of  Japanese  an- 
cestry residing  or  being  within  the  geographi- 
cal limits  of  Military  Area  No.  1,  or  within 
any  of  the  Zones  established  within  Military 
Area  No.  2,  as  those  areas  are  defined  and  de- 
scribed in  Public  Proclamation  No.  1,  dated 
March  2,  1942,  this  headquarters,  or  within  the 
geographical  limits  of  the  designated  Zones  es- 
tablished within  Military  Areas  Nos.  3,  4,  5, 
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and  6,  as  those  areas  are  defined  and  described 
in  Public  Proclamation  No.  2,  dated  March  16, 
1942,  this  headquarters,  or  within  any  of  such 
additional  Zones  as  may  hereafter  be  similarly 
designated  and  defined,  shall  be  within  theiit 
place  of  residence  between  the  hours  of  8:00 
P.  M.  and  6:00  A.  M.,  which  period  is  herein- 
after referred  to  as  the  hours  of  curfew. 

2.  At  all  other  times  all  such  persons  shall 
be  only  at  their  place  of  residence  or  employ- 
ment or  traveling  between  those  places  or  with- 
in a  distance  of  not  more  than  five  miles  from 
their  place  of  residence. 

3.  Nothmg  in  paragraph  2  shall  be  construed 
to  prohibit  any  of  the  above  specified  persons 
from  visiting  the  nearest  United  States  Post 
Office,  United  States  Employment  Service  Of- 
fice, or  office  operated  or  maintained  by  the 
Wartime  Civil  Control  Administration,  for  the 
purpose  of  transacting  any  business  or  the  mak- 
ing of  any  arrangements  reasonably  necessary 
to  accomplish  evacuation;  nor  be  construed  to 
prohibit  travel  under  duly  issued  change  of 
residence  notice  and  travel  permit  provided 
for  in  paragraph  5  of  Public  Proclamations 
Numbers  1  and  2.  Travel  performed  in  change 
of  residence  to  a  place  outside  the  prohibited 
and  restricted  areas  may  be  performed  without 
regard  to  curfew  hours. 

4.  Any  person  violating  these  regulations 
will  be  subject  to  immediate  exclusion  from  the 
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Military  Areas  and  Zones  specified  in  para- 
graph 1  and  to  the  criminal  penalties  f)rovided 
by  Public  Law  No.  503,  77th  Congress,  ap- 
proved March  21,  1942,  entitled:  "An  Act  to 
Provide  a  Penalty  for  Violation  of  Restrictions 
or  Orders  with  Respect  to  Persons  Entering, 
Remaining  in.  Leaving  or  Committing  Any  Act 
in  Military  Areas  or  Zone."  In  the  case  of  any 
alien  enemy,  such  person  will  in  addition  be 
subject  to  immediate  apprehension  and  intern- 
ment. 

5.  By  subsequent  proclamation  or  order 
there  will  be  prescribed  those  classes  of  per- 
sons who  will  be  entitled  to  apply  for  exemp- 
tions from  exclusion  orders  hereafter  to  be 
issued.  Persons  granted  such  exemption  will 
likewise  and  at  the  same  time  also  be  exempted 
from  the  operation  of  the  curfew  regulations 
of  this  proclamation. 

6.  After  March  31,  1942,  no  person  of  Jap- 
anese ancestry  shall  have  in  his  possession  or 
use  or  operate  at  any  time  or  place  within  any 
of  the  Military  Areas  1  to  6  inclusive,  as  es- 
tablished and  defined  in  Public  Proclamations 
Nos.  1  and  2,  above  mentioned  any  of  the  fol- 
lowing items:  [55] 

(a)  Firearms. 

(b)  Weapons  or  implements  of  war  or 
component  parts  thereof. 

(c)  Ammunition. 

(d)  Bombs. 
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(e)  Explosives  or  the  component  parts 
thereof. 

(f)  Short-wave  radio  receiving  sets  hav- 
ing a  frequency  of  1,750  kilocycles  or 
greater  or  of  540  kilocycles  or  less. 

(g)  Radio  transmitting  sets. 
(h)     Signal  devices. 

(i)      Codes  or  ciphers. 

(j)  Cameras. 
Any  such  person  found  in  possession  of  any 
of  the  above  named  items  in  violation  of  the 
foregoing  will  be  subject  to  the  criminal  pen- 
alties provided  by  Public  Law  No.  503,  77th 
Congress,  approved  March  21,  1942,  entitled: 
''An  Act  to  Provide  a  Penalty  for  Violation 
of  Restrictions  or  Orders  with  Respect  to  Per- 
sons Entering,  Remaining  in.  Leaving  or  Com- 
mitting Any  Act  in  Military  Areas  or  Zone.'^ 

7.  The  regulations  herein  prescribed  with 
reference  to  the  observance  of  curfew  hours 
by  enemy  aliens,  are  substituted  for  and  super- 
sede the  regulations  of  the  United  States  At- 
torney General  heretofore  in  force  in  certain 
limited  areas.  All  curfew  exemptions  hereto- 
fore granted  by  the  United  States  Attorneys 
are  hereby  revoked  effective  as  of  6:00  a.  m., 
PWT,  March  27,  1942. 

8.  The  Federal  Bureau  of  Investigation  is 
designated  as  the  agency  to  enforce  the  fore- 
going provisions.  It  is  requested  that  the  civil 
police  within  the  states  afifected  by  this  Proc- 
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lamation  assist  the  Federal  Bureau  of  Inves- 
tigation by  reporting  to  it  the  names  and  ad- 
dresses of  all  persons  believed  to  have  violated 
these  regulations. 

J.  L.  DeWITT 

Lieutenant  General, 
U.  S.  Army 
Commanding 
A  True  Copy: 

H.  B.  LEWIS 

Colonel,  A.G.D. 
Adjutant  General.'' 

Government's  Exhibit  6  which  consists  of  a  cer- 
tified copy  of  Public  Proclamation  No.  5,  Headquar- 
ters, Western  Defense  Command  and  Fonrth  Army, 
dated  March  30,  1942,  and  which  reads  as  follows: 

To:  The  ])eople  within  the  States  of  Washing- 
ton, Oregon,  California,  Montana,  Idaho, 
Nevada,  Utah  and  Arizona,  and  the  Pub- 
lie  Generally: 

Whereas,  by  Public  Proclamation  No.  1, 
dated  March  2,  1942,  this  headquarters,  there 
were  designated  and  established  Military  Areas 
Nos.  1  and  2  and  Zones  thereof,  and  [56] 

Whereas,  by  Public  Proclamation  No.  2, 
dated  March  16,  1942,  this  headquarters,  there 
were  designated  and  established  Military  Areas 
Nos.  3,  4,  5  and  6  and  Zones  thereof,  and 

Whereas,  the  present  situation  within  these 
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Military  Areas  and  Zones  requires  as  a  matter 
of  military  necessity  the  establishment  of  cer- 
tain regulations,  as  set  forth  hereinafter: 

Now,  Therefore,  I,  J.  L.  DeWitt,  Lieutenant 
General,  U.  S.  Army,  by  virtue  of  the  authority 
vested  in  me  by  the  President  of  the  United 
States  and  by  the  Secretary  of  War  and  my 
powers  and  prerogatives  as  Commanding  Gen- 
eral, Western  Defense  Command,  do  hereby  de- 
clare and  establish  the  following  regulations 
covering  the  conduct  to  be  observed  by  all 
alien  Japanese,  all  alien  Germans,  all  alien 
Italians,  and  all  persons  of  Japanese  ancestry 
residing  or  being  within  the  Military  Areas 
above  described: 

Prior  to  and  during  the  period  of  exclusion 
and  evacuation  of  certain  persons  or  classes  of 
persons  from  prescribed  Military  Areas  and 
Zones,  persons  otherwise  subject  thereto  but 
who  come  within  one  or  more  of  the  classes 
specified  in  (a),  (b),  (c),  (d),  (e)  and  (f), 
below,  may  make  written  application  for  ex- 
emption from  such  exclusion  and  evacuation. 
Application  Form  WI)C-PM  5  has  been  pre- 
pared for  that  purpose  and  copies  thereof  may 
be  procured  from  any  United  States  Post  Of- 
fice or  United  States  Employment  Service  of- 
fice in  the  Western  Defense  Command  by  per- 
sons who  deem  themselves  entitled  to  exemp- 
tion. 
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The  following  classes  of  jjersons  are  hereby 
authorized  to  be  exempted  from  exclusion  and 
evacuation  upon  the  furnishing  of  satisfactory 
proof  as  specified  in  Form  WDC-PM  5: 

(a)  German  and  Italian  aliens  seventy  or 
more  years  of  age. 

(b)  In  the  case  of  German  and  Italian 
aliens,  the  parent,  wife,  husband,  child  of 
(or  other  person  who  resides  in  the  household 
and  whose  support  is  wholly  dependent  upon) 
an  officer,  enlisted  man  or  commissioned  nurse 
on  active  duty  in  the  Army  of  the  United 
States  (or  any  component  thereof).  IT.  8. 
Navy,  IT.  S.  Marine  Corps,  or  IT.  S.  Coast 
Guard. 

(c)  In  the  case  of  German  and  Italian 
aliens,  the  parent,  wife,  husband,  child  of 
(or  other  person  who  resides  in  the  house- 
hold and  whose  support  is  wholly  dependent 
upon)  an  officer,  enlisted  man  or  commis- 
sioned nurse  who  on  or  since  December  7, 
1941,  died  in  line  of  duty  with  the  armed 
services  of  the  United  States  indicated  in  the 
preceding  subparagraph. 

(d)  German  and  Italian  aliens  awaiting 
naturalization  who  had  filed  a  petition  for 
naturalization  and  who  had  paid  the  filing 
fee  therefor  in  a  court  of  competent  juris- 
diction on  or  before  December  7,  1941.  [57] 

(e)  Patients  in  hospital,  or  confined  else- 
where, and  too  ill  or  incapacitated  to  be  re- 
moved therefrom  without  danger  to  life. 
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(f )     Inmates  of  orphanages  and  the  totally 
deaf,  dumb  or  blind. 

The  applicant  for  exemption  will  be  required 
to  furnish  the  kinds  of  proof  specified  in  Form 
WDC-PM  5  in  support  of  the  application.  The 
certificate  of  exemption  from  evacuation  will 
also  include  exemption  from  compliance  with 
curfew  regulations,  subject,  however,  to  such 
future  proclamations  or  orders  in  the  premises 
as  may  from  time  to  time  be  issued  by  this  head- 
quarters. The  person  to  whom  such  exemption 
from  evacuation  and  curfew  has  been  granted 
shall  thereafter  be  entitled  to  reside  in  any  por- 
tion of  any  prohibited  area,  including  those 
areas  heretofore  declared  prohibited  by  the 
Attorney  General  of  the  United  States. 
J.  L.  DeWITT 

Lieutenant  General, 
IT.  S.  Army 
Commanding 
A  True  Copy: 

H.  B.  LEWIS 

Colonel,  A.G.D. 
Adjutant  General." 

Government's  Exhibit  7  which  is  the  original 
birth  certificate  of  Minoru  Yasui,  the  defendant 
in  this  case,  filed  in  the  Vital  Statistics  Division  of 
the  Oregon  State  Board  of  Health,  and  which  reads 
as  follows: 


United  States  of  America  11 

154 

'*  Oregon  State  Board  of  Health 
Division  of  Vital  Statistics 

CERTIFICATE  OF  BIRTH 

Register  No.  159 
Place  of  Birth 
County  of 

of 
City  of  Hood  River.  (No.  Third  Street;        Ward) 
Full  Name  of  Child — Minoru  Yasui. 
If  child  is  not  named,  make  supplemental  report. 

Sex  of  Child— Male. 

Twin,  1.  Triplet,  or  other.  Number  and  in  order 
3  of  birth.  (To  be  answered  only  in  eYent  of  plural 
births.) 

Legitimate?  Yes. 

Date  of  Birth— Oct.  19,  1916. 
Father: 

Full  Name — Masuo  Yasui. 

Residence — Hood  River,  Ore. 

Age  at  Last  Birthday — 29. 

Color  or  Race — Japanese. 

Birthplace — Japan. 

Occupation — General  Merchant. 

Number    of   children   born   to    this   mother,    in- 
cluding present  birth — 3. 
Mother : 

Full  Maiden  Name — Shidzu  Miyake. 

Residence — Hood  River,  Ore. 

Age  at  Last  Birthday — 27. 
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Colot  or  Race — Japanese. 

Birthplace — ^Japan. 

Occupation — Housewife. 

Number  of  children  of  this  mother,  now  living, 
including  present  birth — 3. 

Were  precautions  taken  against  ophthalmia  neo- 
natorum ?— Yes.  [58] 

CERTIFICATE  OF  ATTENDING  PHYSICIAN 
OR  MIDWIFE* 

I  hereby  certify  that  I  attended  the  birth  of  this 
child,  who  was  born  alive  at  5:30  P.  M.  on  the 
date  above  stated. 

(Signature) 

H.  L.  DUMBLE,  M.  D. 
Physician 
Address 

Hood  River,  Oregon. 
Oct.  31,  1916. 

J.  EDGINCTON, 
Registrar. 
Given  name  added  from  a  supplemental  report 
Nov.  10,  1916. 

A.  L.  McBRIDE 

Asst.  State  Registrar 
N.B. — In  case  of  more  than  one  child  at  birth,  a 


*When  there  was  no  attending  physician  or  mid- 
wife, then  the  father,  householder,  etc.,  should  make 
this  return.  A  stillborn  child  is  one  that  neither 
breathes  nor  shows  other  evidence  of  life  after 
birth. 
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Separate  Return  must  be  made  for  each,  and  the 
number  of  each,  in  order  of  birth,  stated.  This  cer- 
tificate must  be  filed  by  the  attending  Physician  or 
Midwife  with  the  Local  Registrar  within  10  days 
afterbirth." 

Government's  Exhibit  8  which  consists  of  a  cer- 
tified copy  of  General  Orders  No.  1,  Headquarters, 
Western  Defense  Command  and  Fourth  Army, 
dated  December  11,  1941,  and  which  reads  as  fol- 
lows : 

''General  Orders 
Number  1 

1.  The  following  War  Department  radio- 
gram, December  11,  1941,  is  quoted  for  the 
information  and  guidance  of  all  concerned: 

"The  activation  of  the  Western  Defense 
Command  including  Alaska,  is  hereby  con- 
firmed. It  is  designated  as  a  theater  of  oper- 
ations. The  Fourth  Army,  Second  Air  Force, 
Fourth  Air  Force  and  Ninth  Corps  Area,  in- 
cluding attached  units  are  assigned  to  this 
command.  Lieutenant  General  John  L.  De- 
Witt  is  designated  as  Commander. ' ' 

2.  Pursuant  to  the  authority  contained  in 
the  radiogram  quoted  above,  the  undersigned 
assumes  command  of  the  Western  Defense  Com- 
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mand    and    retains    command    of    the    Fourth 

Army. 

J.  L.  DeWITT 

Lieutenant  General, 
U.  S.  Army, 
Commanding. 

(Stamp)     (Headquarters    Western    Defense 
Command  and  Official  Copy  Fourth  Army) 

Distribution:  "A",  ''B",  '^G"  &  ''J'\ 
Ninth  Corps  Area  1000 
Second  Air  Force  500 
Fourth  Air  Force  500 
11th  Naval  Dist.  10 
12th  Naval  Dist.  10 
13th  Naval  Dist.  10 
A  True  Copy: 

H.  B.  LEWIS 

Colonel,  A.G.D. 

Adjutant  General."  [59] 

Government's  Exhibit  9  which  consists  of  a  cer- 
tified copy  of  a  teleg-ram  dated  December  11,  1941, 
addressed  to  Commanding  General,  Fourth  Army, 
and  signed  "Marshall",  and  which  reads  as  fol- 
lows : 
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Washington  DC 
Dec  11,  1941, 
621  PM 
*' Priority 
Commanding  General 
Fourth  Army 
Pres  of  SF,  Calif 

The  activation  of  the  Western  Defense  Com- 
mand including  Alaska,  is  hereby  confirmed.  It 
is  designated  as  a  theatre  of  operations.  The 
Fourth  Army,  Second  Air  Force,  Fourth  Air 
Force  and  Ninth  Corps  Area,  including  at- 
tached units  are  assigned  to  this  command. 
Lieutenant  General  John  L.  DeWitt  is  desig- 
nated as  commander. 

MARSHALL 
(Stamp)      (Headquarters    Western    Defense 
Command  and  Official  Copy  Fourth  Army) 
A  True  Copy: 

H.  B.  LEWIS 

Colonel,  A.G.D. 
Adjutant  General." 

Defendant's  Exhibit  1  which  consists  of  a  regis- 
tration card  with  the  Department  of  State  for  Mi- 
noru  Yasui,  the  defendant,  and  which  reads  as 
follows : 

"Department  of  State 
Washington 
Minoru  Yasui 
has  notified  the  Secretary  of  State  of  his  (or 
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her)  status  in  the  United  States  as  an  official 
(or  employee)  of  the  Japanese  Government. 
(Sgd)     G.  T.  SUMMERLIN 

GEORGE  T.  SUMMERLIN, 

Chief, 
Division  of  Protocol. 
Date  June  21,  1941. 

The  Secretary  of  State  must  be  notified  of 
any  change  in  the  status  of  the  holder  of  this 
receipt." 

Defendant's  Exhibit  10  which  consists  of  a  Stipu- 
lation entered  into  between  the  plaintiff  and  the 
defendant  and  which  reads  as  follows:  [60] 

"In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MINORU  YASUI, 

Defendant. 

STIPULATION 

It  is  hereby  stipulated  by  the  parties  to  the 
above  entitled  action  that  at  the  trial  of  the 
action  the  following  facts  are  admitted  to  be 
true  and  proof  thereof  is  waived,  to-wit: 

During  and  prior  to  the  year  1916  and  at  the 
time  of  the  birth  of  the  defendant,  Minoru 
Yasui,    the    father    of   the    defendant,    Masuo 
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Yasui,  and  Shidzu  Yasiii,  his  wife,  tlie  mother 
of  the  defendant  were  residents  and  inliabi- 
tants  of  Hood  River,  Oregon;  that  during  all 
of  said  time,  the  defendant's  father  herein- 
before named  w^as  engaged  in  business  in  Hood 
River,  Oregon,  as  a  merchant,  and  that  during 
all  of  said  times,  the  defendant's  mother  here- 
inbefore named  was  a  housewife,  and  that 
neither  of  the  defendant's  said  parents  were 
m  the  diplomatic  service  of  any  country. 

CHARLES  S.  BURDELL 
Of  attorneys  of  the 
United  States  of  America 

E.  P.  BERNARD 

Attorney  for  the  Defendant." 

Defendant's  Exhibit  11  which  consists  of  a  tele- 
gram addressed  to  Minoru  Yasui  and  signed  M. 
Yasui,  and  which  reads  as  follows: 

*' Western  Union 

PRA592  27  NT— Kl    Hoodriver  Org  7 

Minoru  Yasui — 

306  Dearborn  Plaza 

1032  NoT'th  Dearborn  St.  Chgo— 

As  war  has  started  your  country  needs  your 
service  as  a  United  States  reserve  officer  I  as 
your  father  strongly  urge  you  to  respond  to 
the  call  immediately — 

M.  YASUI." 
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Defendant's  Exhibit  12  which  is  a  letter  dated 
December  8,  1941,  addressed  to  2nd  Lt.  Minoru 
Yasui,  and  signed  E.  P.  Curtis,  and  which  reads 
as  follows:  [61] 

"Headquarters  Second  Military  Area 

225  U.  S.  Court  House 

Portland,  Oregon 

EPC/f 

December  8,  1941 
201-Yasui,  Minoru 

2nd  Lt.,  Inf-Res. 
Subject:    Extended  Active  Duty 
To :  2nd  Lt.  Minoru  Yasui,  Inf-Res. 
1032  N.  Dearborn  Street 
Chicago,  Illinois 

1.  Receipt  of  your  telegram  of  December 
8,  1941,  is  acknowledged.  Your  tender  of  serv- 
ice is  appreciated  and  has  been  made  of  record 
at  this  headquarters. 

2.  No  change  in  the  present  War  Depart- 
ment policy  of  ordering  officers  to  active  duty 
to  fill  existing  vacancies  has  been  made.  When 
your  name  is  reached  on  our  priority  list  for 
active  duty,  you  will  be  contacted  by  this  head- 
quarters. In  the  meantime,  it  is  suggested  that 
you  hold  yourself  in  readiness  for  an  early  call 
to  active  duty. 

By  command  of  Major  General  Benedict: 
E.  P.  CURTIS 
Major,  A.G.D. 
Asst.  Adj.  Gen." 
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Defendant's  Exhibit  13  which  is  a  telegram  dated 
December  11,  1941,  addressed  to  2nd  Lt.  M.  Yasui, 
and  signed  E.  P.  Curtis,  Asst.  Adj.  Gen.,  and  which 
reads  as  follows : 

**  Western  Union 

CAV335    17     Collect- 
Portland,  Org    11     443P 
2nd  Lt  M  Yasui— 
Inf  Res  1032  North  Dearborn  St— 

Reurtel  effective  date  or  details  regarding 
your  active  duty  not  yet  determined  stop  await 
further  instructions — 

E.  P.  CURTIS 

Asst.  Adj.  Cen." 

Defendant's  Exhibit  14  which  is  a  letter  dated 
March  28,  1942,  addressed  to  2nd  Lt.  Minoru  Yasui, 
and  signed  W.  R.  Martin,  and  which  reads  as  fol- 
lows: [62] 

"Headquarters  Second  Military  Area 

225  U.  S.  Court  House 

Portland,  Oregon 

hja/vjm. 
March  28,  1942. 
201-Yasui,  Minoru, 

2nd  Lt.,  Inf-Res. 
Subject :    Status. 

To :  2nd  Lt.  Minoru  Yasui,  Inf-Res. 
704  12th  Street, 
Hood  River,  Ore. 
The   following  War   Department   letter,   file 
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and  subject  as  above,  dated  March  19,  1942, 
forwarded  by  1st  indorsement,  Hq.  Ninth  Corps 
Area,  dated  March  23,  1942,  is  quoted  for  your 
information  and  guidance: 

1.  Reference  is  made  to  your  first  wrap- 
per indorsement  of  February  25,  1942,  for- 
warding report  of  physical  examination  dat- 
ed January  19,  1942,  of  Second  Lieutenant 
Minoru  Yasui,  Infantry  Reserve,  (0-360897). 
The  physical  defect,  defective  vision,  8-200 
righ(;  is  noted. 

2.  Waiver  of  the  above  noted  defect  is 
authorized  for  limited  service  under  the  pro- 
visions of  letter,  this  office  dated  January  7, 
1942,  file  AG  210.31  (12-19-41)  RP-A,  sub- 
ject: "Waiving  of  physical  defects  for  lim- 
ited service  officers  of  the  supply  arms  and 
servkes. ' ' 

3.  Lieutenant  Yasui  will  be  retained  in 
the  Infantry  Reserve  with  eligibility  for 
limited  service  only. 

By  command  of  Major  General  Benedict: 
W.  R.  MARTIN, 
Captain,  A.G.D. 
Asst.  Adj.  Gen." 

No  Exhibits  were  received  in  evidence  or  offered 
at  the  trial  other  than  as  in  this  Bill  of  Exceptions 
set  forth. 

During  the  trial  of  the  case  and  while  the  de- 
fendant was  testifying  as  a  witness  in  his  own  be- 
half the  following  proceedings  were  had: 
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Q.  The  record  introduced  by  the  Govern- 
ment shows  that  your  birth  was  on  October 
19,  1916,  at  Hood  River,  Oregon.  Does  that  con- 
form with  your  information  that  that  is  the 
date  of  your  birth?  A.     It  does,  sir.  [63] 

Mr.  Bernard:  I  would  like  to  have  this 
marked  for  identification,  please. 

(Stipulation  entitled  in  the  above  entitled 
cause,  between  Charles  S.  Burdell,  of  attor- 
neys of  the  United  States  of  America,  and 
E.  F.  Bernard,  Attorney  for  the  Defendant, 
was  thereupon  marked  for  identification  as 
Defendant's  Exhibit  10.) 
Mr.  Burdell:  Oh,  I  have  no  objection. 
The  Court:    Admitted. 

(Said  stipulation,  so  offered  and  received, 
having  previously  been  marked  for  identifi- 
cation, was  thereupon  marked  received  as 
Defendant's  Exhibit  10.) 

Mr.  Bernard:  I  would  like  to  say,  your 
Honor,  this  is  a  stipulation  entered  into  by 
the  Government  and  myself  whereby  certain 
facts  are  admitted  in  the  case. 

The  stipulation  referred  to  was  then  read  to 
the  court  and  thereupon  the  following  proceed- 
ings were  had: 

Mr.  BurdeU:  May  it  be  understood,  your 
Honor,  that  that  stipulation  is  only  for  the 
purpose  of  this  case  ? 
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means.  Either  it  is  a  fact  or  it  isn't  a  fact.  In 
other  words,  this  Court  refuses  to  try  some 
moot  question  that  is  set  up  by  the  attorneys 
for  the  defense  and  the  Government. 

Mr.  Burdell:  All  right,  it  may  be  stipu- 
lated as  a  fact,  your  Honor. 

The  Court :    Stipulation  received  in  evidence. 

[64] 
At  the  conclusion  of  all  the  evidence  in  the  case 
and  after  both  parties  had  rested,  the  defendant 
interposed  a  motion  for  a  directed  verdict  and  for 
a  verdict  and  judgment  of  not  guilty  and  the  fol- 
lowing proceedings  were  had : 

Mr.  Bernard :  At  this  time,  your  Honor,  the 
defendant  wishes  to  interpose  a  motion  for  a 
mandatory  verdict  or  judgment  of  not  guilty 

The  Court:  I  don't  know  exactly  what  that 
in  this  case,  on  the  ground,  first,  that  the  in- 
dictment fails  to  state  a  charge,  inasmuch  as 
it  is  alleged  in  the  indictment  that  the  defend- 
ant was  born  at  Hood  River,  Oregon,  in  1916, 
and  there  is  a  presumption  from  the  fact  of 
birth  that  citizenship  follows. 

Second,  that  the  evidence  is  conclusive  and 
without  dispute  that  defendant  since  his  birth, 
and  particularly  at  the  time  alleged  in  the  in- 
dictment that  these  acts  were  committed,  had 
been  and  is  a  citizen  of  the  United  States,  and 
as  such  these  regulations  are  void  as  to  him, 
for  the  reason  that  they  deprive  him  of  his 
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liberty  and  his  property  without  due  process 
of  law. 

The  Court:  *  *  *  I  would  suggest  that  in- 
asmuch as  the  question  is  pretty  involved  you 
had  better  include  the  other  grounds  of  your 
motion,  and  that  is  that  it  deprives  him  of  equal 
protection  of  the  law.  That  is  the  other  phase 
of  it. 

Mr.  Bernard:  *  *  *  I  will  add  to  the  mo- 
tion that,  in  addition  to  the  ground  that  the 
regulations  violate  the  due  process  of  law  pro- 
visions of  the  Fifth  Amendment,  the  regula- 
tion is  discriminatory  in  that  it  applies  to  Jap- 
anese-American citizens,  or  citizens  of  Japan- 
ese ancestry,  and  to  no  other  citizens,  and  does 
not  apply  [65]  to  citizens  of  Italian  ancestry 
or  citizens  of  German  ancestry;  and  that  the 
regulations  is  discriminatory  and  deprives  the 
defendant  of  the  equal  protection  of  the  laws 
which  he  is  entitled  to  enjoy  as  an  American 
citizen. 

After  argument  of  counsel  the  court  took  the 
motion  of  the  defendant  imder  consideration  and 
thereafter,  to-wit,  on  the  16th  day  of  November, 
1942,  the  court  rendered  its  decision  and  found,  as 
a  matter  of  law,  that  the  regulations  which  the  de- 
fendant was  charged  with  violating  were  void  as 
to  citizens  of  the  United  States  of  America  and 
the  court  made  a  finding  that  the  defendant  was 
not  a  citizen  of  the  United  States  and  that  the  de- 
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f  endant  was  a  citizen  of  Japan,  and  the  court  denied 
the  foregoing  motion  of  the  defendant  and  adjudged 
the  defendant  to  be  guilty. 

The  defendant  duly  saved  an  exception  to  the 
finding  of  the  court  that  the  defendant  was  not  a 
citizen  of  the  United  States  and  was  a  citizen  of 
Japan,  and  to  the  failure  of  the  court  to  not  hold 
that  the  defendant  was  a  citizen  of  the  United 
States,  and  the  exceptions  were  allowed  by  the 
court.  The  defendant  duly  saved  an  exception  to 
the  order  of  the  court  denying  the  defendant's 
foregoing  motion  for  a  verdict  and  judgment  and 
the  exception  was  allowed  by  the  court.  The  de- 
fendant objected  and  saved  an  exception  to  the 
imposing  of  any  sentence  against  the  defendant 
and  the  exception  was  allowed  by  the  court. 

It  Is  Hereby  Certified  that  the  foregoing  pro- 
ceedings were  had  upon  the  trial  of  this  cause  and 
that  this  Bill  of  Exceptions,  which  includes  a  tran- 
script of  all  the  testimony  received  upon  the  trial 
of  this  cause,  which  testimony  is  hereunto  attached 
and  marked  Exhibit  X,  contains  aU  the  evidence 
offered  or  admitted,  relative  to,  or  necessary  to,  an 
understanding  of  the  foregoing  objections  and  ex- 
ceptions, together  with  copies  of  all  exhibits  and 
evidence  received  or  offered  upon  the  trial  of  this 
cause  and  all  proceedings  had  at  the  trial.  [66] 

It  is  further  Certified  that  the  foregoing  excep- 
tions in  each  case  asked  or  taken  by  the  defendant 
were  allowed  by  the  court  and  that  this  Bill  of 
Exceptions  has  been  presented,  settled,  and  filed 
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within  the  time  fixed  by  law  and  is,  by  me,  duly 
allowed  and  signed  this  5th  day  of  January,  1943. 
JAMES  ALGER  FEE 

One  of  the  Judges  of  the  Dis- 
trict Court  of  the  United 
States  for  the  District  of  Ore- 
gon. [67] 

State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  Bill  of  Exceptions  is 
hereby  accepted  in  Multnomah  County,  Oregon, 
this  15  day  of  December,  1942,  by  receiving  a  copy 
thereof  duly  certified  as  such  by  E.  F.  Bernard, 
of  Attorneys  for  the  Defendant. 

CARL  C.  DONAUGH, 

Of  Attorneys  for  Defendant. 

[Endorsed]:  Lodged  in  Clerk's  Office  Dec.  15, 
1942.  G.  H.  Marsh,  Clerk.  By  R.  D.  W.  Mott,  Dep. 

[Endorsed] :  Filed  Jan.  5,  1943.  [68] 
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EXHIBIT  X 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

C-16056 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MINORU  YASUI, 

Defendant. 

TRANSCRIPT  OF  TESTIMONY 
AND  PROCEEDINGS 

Portland,  Oregon,  Friday,  June  12,  1942. 
10:05  o'clock  A.M. 

Before:    Honorable  James  Alger  Fee,  Judge. 

Appearances : 

Messrs.  Carl  C.  Donaugh,  United  States  Attor- 
ney, J.  Mason  Dillard,  Assistant  United 
States  Attorney,  and  Charles  S.  Burdell, 
Special  Assistant  to  the  Attorney  General, 
Attorneys  for  the  United  States  of  Amer- 
ica, Plaintiff; 

Mr.  Earl  F.  Bernard,  Attorney  for  Defendant. 

Amicus  Curiae: 

Messrs.  Green  &  Landye   (By  Mr.  B.  A. 

Green  and  Mr.  Will  Roberts)  ; 
Messrs.     Dey    Hampson    &    Nelson     (By 

Messrs.    R.    R.   Morris   and   Jack  M. 

McLaughlin) ; 
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Exhibit  X — (Continued) 

Messrs.  Hart,  Spencer,  McCulloeh  &  Rock- 
wood  (By  Messrs.  Omar  C.  Spencer 
and  Manley  B.  Strayer) ; 

Messrs.  Maguire,  Shield,  Morrison  & 
Biggs  [1*]  (By  Mr.  Randall  Kester) ; 

Mr.  Gus  J.  Solomon. 

Cloyd  D.  Ranch,  Coui-t  Reporter. 


Proceedings : 

The  Court:  United  States  of  America,  plaintiif, 
versus  Minoru  Yasui,  defendant. 

Mr.  Bernard:  The  defendant  is  ready  for  trial, 
your  Honor. 

Mr.  Donaugh:  The  Government  is  ready,  your 
Honor. 

The  Court:  The  reporter  will  note  the  presence 
of  the  attorneys  whom  the  Court  has  asked  to  ap- 
pear as  friends  of  the  Court  in  this  proceeding  on 
the  constitutional  questions.  Gentlemen,  will  you 
introduce  yourselves  for  the  purpose  of  putting 
your  names  in  the  record'? 

Mr.  Solomon :    Gus  J.  Solomon. 

Mr.  Green:  B.  A.  Green,  and  also  appearing 
here  in  court  with  me  is  Will  Roberts,  and  it  is 
my  intention,  your  Honor,  not  to  remain  during  the 
entire  session,  but  Mr.  Roberts  will  bo  here  during 
the  entire  session. 


•  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Exhibit  X— (Continued) 

The  Court:    Yes. 

Mr.  Kester:  Randall  B.  Kester,  for  the  firm  of 
Maguire,  Shields,  Morrison  &  Biggs. 

Mr.  Strayer:  Manley  Strayer  and  Omar  C. 
Spencer,  of  the  firm  of  Hart,  Spencer,  MeCulloch 
&  Rockwood.  [2] 

Mr.  Morris :  Jack  McLaughlin  and  R.  R.  Morris, 
of  the  firm  of  Bey,  Hampson  &  Nelson. 

The  Court:     Thank  you,  gentlemen. 

You  may  proceed. 

Mr.  Bonaugh :  May  it  please  your  Honor,  I  take 
it  from  the  manner  in  which  this  -case  has  been 
called  that  the  case  will  be  tried  by  your  Honor  in 
the  absence  of  a  jury? 

The  Court:  Yes,  I  understand  the  record  has 
been  made  and  I  think  there  is  a  formal  waiver  of 
record.    Or  has  there  been  ? 

Mr.  Bernard:  I  doubt  very  much  if  there  has 
been.  My  recollection  is  that  it  has  not,  but  at  this 
time  we  will  stipulate  and  request  that  the  case  be 
tried  by  the  Court  without  a  jury. 

The  Court:  And  will  the  defendant  make  that 
request  personally? 

The  Bef endant :    Yes,  your  Honor. 

The  Court:  The  defendant  has  requested  that 
the  case  be  tried  by  the  Court  without  a  jury,  and 
the  Court  accedes  to  the  request  to  try  the  case  with- 
out a  jury. 

Mr.  Bonaugh:  Yes,  your  Honor.  I  may  state 
briefly  to  your  Honor  that  this  -case  is  a  case  orig- 
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Exhibit  X— (Continued) 
inating  by  reason  of  the  formal  indictment  of  the 
Grand  Jury  for  Multnomah  County  charging  the 
defendant  Minoru  Yasui  with  having  failed  to 
comply  with  what  is  known  as  Public  Proclama- 
tion No.  3  issued  by  the  Western  Defense  Com- 
mand and  Fourth  Army,  through  Lieutenant  Gen- 
eral J.  L.  DeWitt,  the  Commanding  Officer  of  the 
Western  Defense  Command  and  Fourth  Army,  and 
what  is  known  as  Public  [3]  Law  No.  503,  passed 
by  the  77th  Congress  and  approved  on  March  21, 
1942,  wherein  the  Government,  by  evidence  to  be 
presented  before  your  Honor,  charges  that  the  de- 
fendant, a  Japanese,  by  reason  of  being  a  i)erson 
of  Japanese  ancestry  coming  within  the  purview 
of  the  proclamation  issued  by  the  Western  De- 
fense Command,  was  absent  from  his  place  of 
residence  on  and  about  March  28,  1942,  by  failing 
to  comply  with  the  orders  of  the  Western  Defense 
Command  requiring  that  all  persons  of  Japanese 
ancestry  be  at  their  places  of  residence  from  8:00 
o'clock  P.M.  up  until  and  including  6:00  o'clock 
A.M.  on  the  following  day. 

The  facts  in  this  case,  as  will  be  presented  by 
witnesses  before  your  Honor,  are  to  the  effect  that 
he  appeared  here  in  Portland  after  the  8:00  o'clock 
hour  and  was  taken  into  custody  by  the  Portland 
Police  Department,  he  walking  into  the  Police  Sta- 
tion, as  I  recall  the  facts,  at  or  about  11:30  or 
11 :45  P.M.,  or  thereabouts,  and  was  taken  into  cus- 
tody by  the  Portland  Police  Department  under  the 
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Exhibit  X— (Continued) 
proclamation  of  the  military  authorities  issued  in 
a  military  district  and  establishing  the  curfew  hour. 

That,  in  brief,  your  Honor,  is  the  nature  of  the 
offense  charged,  and  the  evidence  to  be  introduced 
here  will  be  through  the  testimony  of  the  police 
officers  and  the  investigation  of  the  case  by  the 
agents  of  the  Government. 

The  Government  is  also  prepared  to  introduce 
other  testimony  concerning  the  defendant,  and  if, 
as  and  when  the  opportunity  presents  under  the 
rules  of  evidence  has  the  [4]  information  as  to  cer- 
tain beliefs  which  may  be  shared  by  persons  of 
Japanese  ancestry,  should  such  evidence  be  per- 
tinent to  the  case  in  hand. 

The  facts,  however,  are  on  the  basis  of  absence 
from  home  between  the  hours  of  8:00  o'clock  P.M. 
and  6:00  o'clock  A.M. 

Mr.  Bernard:  If  your  Honor  pleases,  I  know 
from  the  fact  that  your  Honor  has  requested  cer- 
tain attorneys  in  Portland  to  appear  in  this  case 
amici  curiae  that  the  case  must  have  been  consid- 
ered a  little  by  your  Honor  already,  and  for  that 
reason  I  am  not  going  to  make  an  extended  state- 
ment. 

The  evidence  in  this  case  will  show  that  Mr. 
Yasui  is  an  American  citizen,  and  we  will  introduce 
evidence  to  show  that  that  citizenship  he  has  never 
been  divested  of,  and  that  at  the  time  of  the  alleged 
commission  of  the  acts  charged  in  this  indictment  he 
was   an  American   citizen   and  entitled  to  all  the 


United  States  of  Amenca  97 

Exhibit  X— (Continued) 
privileges  and  immunities  that  attach  to  that  status. 

It  will  be  our  contention  that  this  proclamation 
as  applied  to  this  defendant,  and,  indeed,  the  Ex- 
ecutive Order  of  the  President,  if  that  Executive 
Order  ever  contemi)lated  granting  such  power  to 
the  military  commander,  are  void  as  a  violation 
of  the  constitutional  rights  that  attach  to  citizen- 
ship, and  in  that  connection  it  wnll  be  our  further 
contention  that  the  war  power  of  the  Government 
of  the  United  States  does  not  diminish  constitu- 
tional guaranties,  particularly  the  guaranties  at- 
taching to  citizenship  under  the  fourth,  fifth  and 
sixth  amendments  [5]  to  the  Constitution  of  the 
United  States. 

The  Court:     Proceed. 

Mr.  Donaugh:  We  will  call  Sergeant  W.  H. 
Mass. 


WILLIAM  H.  MAAS 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  plaintiff  herein,  and 
was  examined  and  testified  as  follows: 

The  Clerk :    State  your  name,  please. 
A.     William  H.  Maas. 
The  Clerk:    Spell  the  last  name. 
A.   (Spelling)     M-a-a-s. 

(The  witness  was  thereupon  duly  sworn.) 
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Direct  Examination 
By  Mr.  Donaugh: 

Q.     Your  name  is  W.  H.  Maas  ? 

A.     That  is  right. 

Q.  And  you  are  a  Sergeant  with  the  Portland 
Police  Department?  A.     Yes,  sir. 

Q.  Were  you  a  Sergeant  of  the  Portland  Police 
Department  on  and  about  May  28th  and  May  29th, 
1942?  A.     That  isn't  the  date. 

Q.     You  say  you  were? 

A.     You  haven't  got  the  date  right  there.  [6] 

Q.  I  say,  were  you  a  Sergeant  of  the  Portland 
Police  Department?  A.     Yes,  sir. 

Q.  On  or  about  March  29th,  or  March  28th, 
1942?  A.     Yes,  sir. 

Q.  Did  you  at  any  time  have  occasion  to  see 
Minoru  Yasui,  the  defendant  in  this  case  ? 

A.     Yes,  sir. 

Q.     And  interview  him,  at  that  time  ? 

A.     Yes,  sir. 

Q.     Whereabouts  did  you  see  him? 

A.     He  came  into  the  Police  Station. 

Q.     On  what  date?  A.     March  28th. 

Q.     March  28th?  A.     At  11:20. 

Q.     At  what  time? 

A.     Eleven-twenty  P.M. 

Q.     Eleven-twenty  P.M.?  A.     Yes,  sir. 

Q.  And  what  took  place  when  he  came  into  the 
Police  Station? 
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A.  Why,  he  'Came  in  there  and  he  told  me  that 
he  wanted  to  be  arrested,  he  wanted  to  test  the  eon- 
stitntionality  of  that  alien  curfew  law.  He  said  he 
had  been  down  in  the  North  End;  he  asked  several 
policemen  down  there  to  arrest  him,  but  they  [7] 
woudn't  do  it,  and  so  he  came  into  the  Station. 

Q.  Did  you  have  any  further'  conversation  with 
him"? 

A.  Well,  he  told  me  that  he  was  an  American 
citizen,  lived  at  Hood  River,  and  that  he  wanted 
to  test  this  case  for  the  Japanese. 

Q.  Was  that  the  substance  and  the  total  of  your 
conversation  with  him  at  that  time? 

A.     That  was  about  all,  yes. 

Q.     And  he  was  ])laced  under  arrest,  was  he? 

A.    Yes,  sir. 

Q.  Have  j^ou  had  occasion  at  any  time  to  talk 
to  him  again?  A.     No. 

Q.  Were  other  officers  ])resent  with  you  when 
he  came  into  the  Station,  or  were  you  just  there 
alone  at  that  time  ? 

A.     I  was  there  alone. 

Mr.  Donaugh :    That  is  all,  Sergeant. 

Mr.  Bernard:    No  cross-examination. 
(Witness  excused.) 


Mr.  Donaugh:     We  will   call  Mr.  Quinn.   [8] 


100  Minoru  Yasui  vs. 

Exhibit  X— (Continued) 

VINCENT  M.  QUINN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  plaintiff  herein,  and 
was  examined  and  testified  as  follows : 

The  Clerk :    State  your  name,  please. 
A.     Vincent  M.  Quinn. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Donaugh : 

Q.     Just  state  your  name,  Mr.  Quinn,  full  name. 

A.     Vincent  A.  Quinn. 

Q.     And  what  is  your  business  or  occupation? 

A.  Special  Agent  of  the  Federal  Bureau  of  In- 
vestigation, assigned  to  the  Portland  Field  Office. 

Q.  And  when  were  you  assigned  to  the  Portland 
Field  Office,  about  when? 

A.     Around  October  1st,  1941. 

Q.     And  are  you  now  so  assigned  ? 

A.     I  am. 

Q.     Have  been  since  your  assignment  ? 

A.     Yes,  I  have. 

Q.  Have  you  had  occasion,  in  connection  with 
your  official  duties,  to  talk  with,  interview  or  con- 
tact the  defendant,  Minoru  Yasui  ? 

A.    Yes,  I  have. 

Q.     Will  you  state  when  you  did  that?  [9] 

A.  On  January  12,  1942  Mr.  Yasui  visited  our 
office,  at  which  time  he  advised  that  he  was  return- 
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ing  from  Chicago,  Illinois,  where  he  hfid  been  em- 
ployed by  the  Japanese  Consulate.  He  stated  that 
he  was  doing  general  se-eretarial  work  for  the  Con- 
sulate and  that  he  resided  at  Hood  River,  Oregon. 
At  that  time  he  exhibited  to  me  a  card  verifying  the 
fact  that  he  was  registered  with  the  Department  of 
State  as  an  agent  for  a  foreign  principal.  The 
card  was  dated  June  21,  1941.  Mr.  Yasui  told  me 
that  he  resigned — or,  rather,  withdrew  his  regis- 
tration as  an  agent  for  a  foreign  principal  on  De- 
cember 8th.  He  also  advised — rather,  he  exhibited 
to  me  a  certified  copy  of  birth  certificate  which  he 
had  in  his  possession  which  had  been  issued  by  the 
Oregon  Department  of  Health.  This  certificate 
stated  that  Mr.  Yasui  was  liorn  in  Hood  River, 
Oregon  on  October  11,  1916.  His  father's  name 
was  stated  to  be  Masuo  Yasui.  Mr.  Yasui  also  ad- 
vised me  that  he  was  a  Second  Lieutenant  in  the 
United  States  Army  and  that  he  expected  to  report 
for  a  physical  examination  around  January  19, 
1942,  at  which  time  he  thought  he  would  be  in- 
ducted into  the  active  forces  of  the  United  States. 

That,  in  substance,  was  the  conversation  I  had 
on  January  12th,  1942. 

On  April  3rd,  1942  I  visited  at  the  Portland 
Police  Department,  after  our  office  had  })een  ad- 
vised that  Mr.  Yasui  had  surrendered  himself,  wish- 
ing to  test  the  constitutionality  of  the  curfew  regu- 
lations, and  I  verified  the  record  of  the  [10]  Port- 
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land  Police  Department,  which  set  forth  that  on 
March  28,  at  approximately  11:50  P.M.,  Mr.  Yasui 
appeared  and  surrendered  himself,  at  which  time 
he  stated  that  he  desired  to  test  the  constitutionality 
of  the  curfew  regulations. 

Q.  In  connection  with  your  conversation  and 
reference  by  the  defendant  to  his  parents,  as  you 
have  previously  testified,  did  he  make  any  state- 
ment as  to  the  nationality  of  his  parents'? 

A.  Yes,  he  did.  He  told  me  they  were  Japa- 
nese aliens.  It  was  also  disclosed  on  the  certified 
copy  of  his  birth  certificate  that  both  of  the  parents 
were  born  in  Japan. 

Q.  Do  you  know  how  long  the  family  or  the 
parents  of  the  defendant  have  lived  at  Hood  River  ? 
Was  that  discussed  at  any  time  ? 

A.  That  was  not  discussed  at  the  time,  although 
Mr.  Yasui  told  me  that  his  father  at  that  time  was 
not  at  Hood  River. 

Q.  Was  any  information  given  you  concerning 
the  subject's — or  defendant's  education,  as  to 
where  he  attended  school  in  this  country,  or  when? 

A.  Yes,  he  stated  that  he  had  graduated  from 
the  University  of  Oregon.  I  don't  recall  the  dates 
or  the  year  he  graduated,  although  he  probably  did 
tell  me.  He  stated  that  he  had  been  admitted  to 
practice  before  the  local  courts  and  that  he  was  an 
attorney  at  law. 
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Q.  Do  you  know  how  long  he  was  employed  by 
the  Japanese  Consul  General  in  Chicago? 

A.  I  believe  he  told  me  that  he  registered  with 
the  Secretary  of  [11]  State  at  the  time  he  com- 
menced his  employment,  and  the  card  was  dated 
June  21,  1941,  as  I  recall. 

Q.  Now,  you  mentioned  that  he  withdrew  from 
such  employment  on,  did  you  say,  December  9th '? 

A.    December  8th. 

Q.     December  8th. 

A.  The  day  after  the  declaration  of  war  with 
Japan. 

Q.  When  you  refer  to  December  8th,  you  mean 
December  8th  of  what  year  ?  A.     1941. 

Q.  You  testified  a  moment  ago  in  regard  to  the 
defendant  holding  a  commission  in  the  United 
States  Army.  Do  you  know  how  he  acquired  that 
commission,  or  when? 

A.  He  advised  me  that  he  acquired  the  commis- 
sion by  taking  a  reserve  officers'  training  course 
while  attending  the  University  of  Oregon,  R.O.T.C. 
course. 

Q.  And  he  still  held  that  commission  at  the 
time  you  talked  with  him? 

A.     He  stated  that  he  did. 

Q.     And  when  did  he  see  you  ? 

A.     January  12th  of  this  year. 

Q.     January  12th  of  this  year,  1942? 

A.     That  is  right. 

Mr.  Donaugh:     That  is  all,  Mr.  Quinn.  [12] 
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Cross  Examination 
By  Mr.  Bernard: 

Q.  Just  a  moment ;  I  want  to  ask  you  a  question 
or  two,  Mr.  Quinn.  Your  first  contact  with  this 
man  was  on  January  12th,  was  it? 

A.     That  is  right. 

Q.  And  did  he  come  to  your  office  voluntarily, 
or  had  you  sent  for  him? 

A.     He  came  to  the  office  voluntarily. 

Q.  And  did  he  state  what  the  purpose  of  his 
call  was?  A.     He  did. 

Q.     What  was  it? 

A.  He  stated  that  he  came  to  the  office  to  in- 
quire as  to  whether  or  not  he  could  assist  his  father 
in  any  way.  His  father  at  the  time  was  in  Federal 
custody.  He  had  been  apprehended  as  an  alien 
enemy. 

Q.  Well,  you  mean  he  had  been  taken  into  cus- 
tody up  at  Hood  River  as  an  alien  enemy  ? 

A.     That  is  right. 

Q.  You  don't  mean  by  "apprehended"  that  he 
had  been  in  hiding  any  place,  do  you? 

A.     No,  I  don't. 

Q.  And  then  after  discussing  that  matter  how 
did  you  get  onto  the  discussion  of  Mr.  Minoru 
Yasui  himself? 

A.  Minoru  Yasui  volimteered  the  information 
given  to  me.  [13] 
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Q.  And  he  told  yon  that  he  had  been  employed 
in  the  Japanese  Consul's  office  at  Chicago? 

A.     That  is  right. 

Q.  Did  he  tell  you  in  what  capacity  he  had  been 
employed  ? 

A.  He  stated  that  he  was  doing  general  secre- 
tarial work  and  acting  somewhat  as  a  clerk. 

Q.  Do  you  know  whether  or  not  American  peo- 
ple were  likewise  employed  in  that  office  ^ 

A.     I  do  not  know  that. 

Q.     You  have  made  no  investigation  ? 

A.     I  have  not. 

Q.  And  did  he  voluntarily  exhibit  this  card  to 
you?  A.     He  did. 

Q.     And  what  was  on  that  card  ? 

A.  It  was  a  card  issued  by  the  United  States 
Secretary  of  State,  which  set  forth  that  he  had 
registered  on  June  21,  1941,  as  an  agent  for  a 
foreign  principal. 

Q.  Do  you  know  whether  all  employees  in 
foreign  consuls'  offices  have  to  be  similarly  regis- 
tered? 

A.  I  understand  they  are  supposed  to  be  regis- 
tered. 

Q.    All  employees? 

A.  That  is  right,  if  they  are  an  agent  for  a 
foreign  principal. 

Mr.  Bernard:  Well,  let's  see, — will  you  hand 
this  to  the  witness,  please.    And  mark  it,  please. 
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(The  card  referred  to,  so  produced,  was 
thereupon  [14]  marked  for  identification  as 
Defendant's  Exhibit  1.) 

Mr.  Bernard:  Q.  Will  you  please  examine  De- 
fendant's Exhibit  1  for  identification  and  tell  me 
if  that  is  the  card  that  the  defendant  exhibited  to 
you  on  the  occasion  to  which  you  have  referred? 

A.     That  is  the  card. 

Mr.  Bernard:  We  will  ofler  the  card  in  evi- 
dence, your  Honor. 

The  Court :  Admission  is  refused  at  the  present 
time.    You  may  introduce  it  in  your  case  in  chief. 

Mr.  Bernard:    All  right. 

Q.  Did  he  tell  you  when  he  had  resigned  this 
position  in  Chicago? 

A.  Yes,  he  did.  He  stated  that  he  had  notified 
the  Secretary  of  State  on  December  8th,  1942.  He 
stated  that  his  father  requested  him  to  do  so. 

Q.  Well,  did  he  tell  you  that  he  had  resigned  his 
position  on  that  date? 

A.     Yes,  he  did. 

Q.  And  did  you  cause  any  check  to  be  made  at 
the  office  of  the  Secretary  of  State  to  find  out  if  he 
had  in  fact  notified  the  Secretary  of  State  on  that 
date  that  he  had  resigned  his  position? 

A.     No,  I  did  not. 

Q.  Did  he  tell  you  that  he  had  immediately  on 
December  8th  wired  the  military  authorities  offer- 
ing his  services  in  the  [15]  Army  of  the  United 
States? 
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A.  I  don't  recall  that  he  told  me  that,  although 
I  do  recall  him  stating  that  he  expected  to  be  called 
for  a  physical  examination,  to  be  inducted  in  the 
armed  forces,  around  January  19th,  the  following 
week. 

Mr.  Bernard:     I  think  that  is  all,  Mr.  Quinn. 
(Witness  excused.) 


Mr.  Donaugh:     Call  Mr.  Mize. 

RAY  MIZE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  plaintiif  herein,  and 
was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

A.     Ray  Mize. 

The  Clerk:     (Spelling)     M-i-z-e? 

A.     Yes. 

(The  witness  was  thereupon  duly  sworn.) 

Mr.  Bernard :  My  attention  has  just  been  called 
to  the  fact,  your  Honor,  that  I  think  the  last  wit- 
ness missi)oke  himself;  he  referred  to  December, 
1942.    I  am  assuming  he  meant  1941. 

Mr.  Donaugh:  I  had  understood  him  to  say 
1941,  but  if  there  is  any  doubt  about  it  I  would  like 
to  recall  him. 
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The     Court:     All     right,     recall     him     at     this 
time.  [16] 

Mr.  Donaugh:     Yes,  recall  Mr.  Quinn. 
(Witness  excused.) 


VINCENT  M.  QUINN 

was  thereupon  recalled  as  a  witness  in  behalf  of  the 
United  States  of  America,  plaintiff  herein,  and  was 
examined  and  testified  further  as  follows : 

Redirect  Examination 
By  Mr.  Donaugh : 

Q.    You  testified,  Mr.  Quinn,  in  regard  to  a  cer- 
tain date,  I  believe,  December  8. 

A.     That  is  right. 

Q.     What  year  did  you  refer  to  in  that  connec- 
tion? A.     1941. 

Mr.  Bernard:     That  is  all  right. 

Mr.  Donaugh:     Q.     And  you  saw  the  defendant 
when? 

A.     I  saw  the  defendant  personally  on  January 
12,  1942. 

Mr.  Donaugh:     Yes.     That  is  all. 

Mr.  Bernard:     That  is  all,  Mr.  Quinn. 
(Witness  excused.)   [17] 
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RAY  MIZE 

thereupon  resumed  the  stand  as  a  witness  in  behalf 
of  the  United  States  of  America,  plaintiff  herein, 
and,  having  previously  been  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Donaugh: 

Q.     Will  you  state  your  name,  please. 

A.     Ray  Mize. 

Q.  And  what  is  your  business  or  profession,  Mr. 
Mize? 

A.  Special  Agent  of  the  Federal  Bureau  of  In- 
vestigation, Portland  Field  Division. 

Q.  And  how  long  have  you  been  assigned  to  the 
Portland  Field  Division? 

A.     Approximately  three  months. 

Q.  And  you  have  been  assigned  to  this  Division 
since  three  months  ago,  continuously  since  three 
months  ago?  A.     I  have,  sir. 

Q.  Have  you  had  occasion  to  make  an  investiga- 
tion or  to  interview  or  contact  the  defendant, 
Minoru  Yasui? 

A.     I  had  occasion  to  interview  the  defendant. 

Q.     When  was  that,  Mr.  Mize  ? 

A.     On  March  30,  1942. 

Q.     And  at  what  place  and  where? 

A.  In  the  office  of  the  Federal  Bureau  of  In^ 
vestigation. 

Q.     Here  in  Portland?  [18] 
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A.     Yes,  sir. 

Q.  Will  you  state  the  occasion  lor  talking  to 
him  at  that  time  ? 

A.  Yes;  at  my  request,  Mr.  Yasui  called  at  the' 
office  for  the  purpose  of  being  questioned  as  to  vio- 
lation of  the  curfew  regulation.  He  voluntarily 
appeared  and  I  discussed  the  same  with  him  for 
approximately  an  hour  on  the  evening  of  that  date. 

Q.  Just  what  was  the  nature  of  your  interview 
with  him  ?    What  was  said  ? 

A.  Mr.  Yasui  discussed  with  me  a  little  bit  of 
his  background  history,  which  indicated  that  he  had 
attempted — had  lived  in  Hood  River,  Oregon,  had 
attended  high  school  there,  and  had  also  attended 
the  University  of  Oregon,  where  he  had  graduated 
from  the  Law  School  in  1939.  Subsequent  to  that 
time  he  had  practiced  law  for  a  brief  period  in 
Hood  River  and  in  Portland,  after  which  time  and 
during  the  first  part  of  1940  he  had  accepted  a 
position,  secretarial  or  clerical,  with  the  Japanese 
Consulate  in  Chicago,  Illinois. 

Q.     You  say  he  started  to  work  there  when? 

A.  The  first  part  of  1940.  I  don't  recall  the 
exact  month,  although  he  gave  it  to  me.  And  he 
stated  that  he  had  resigned  that  position  at  the  time 
the  Pearl  Harbor  incident  occurred.  I  asked  him 
the  reasons  for  his  resignation  at  that  time,  and  he 
indicated  that  he  did  not  feel  that  he  could  be  a 
loval  American  citizen   and  at  the  same   time  be 
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employed  as  an  agent  for  the  Japanese  government. 
He  advised,  also,  that  he  held  [19]  a  commission 
in  the  Reserve  Officers  Training  Corps,  which  he 
had  received  on  his  graduation  from  the  University 
of  Oregon  in  Eugene.  I  discussed  with  him  the  vio- 
lation of  the  curfew  regulation,  and  he  stated  that 
he  had  given  himself  up  voluntarily  at  the  local 
Police  Department  here  for  the  purpose  of  testing 
the  constitutionality  of  the  regulation  itself.  I  asked 
him  the  reason  for  doing  that,  and  he  stated  that 
he  was  an  American  citizen  of  Japanese  descent 
and  that  he  felt  that  a  regulation  such  as  the  one 
that  was  being  imposed  was  unconstitutional,  in 
that  it  was  a  discrimination  against  one  group  of 
United  States  citizens  and  the  same  regulation  did 
not  apply  to  all  citizens,  and  he  felt  that  the  large 
majority  of  the  Japanese  citizens  in  this  country 
were  loyal  to  this  country  and  wanted  to  do  their 
part  in  the  present  war  and  that  they  could  not  do 
their  part  in  the  present  war  under  the  restriction 
which  was  being  discussed  at  that  time.  I  discussed 
with  him  briefly  the  war  itself  and  asked  him 
whether  he  felt  that  the  Japanese  govei-nment  had 
acted  fair  and  square  in  the  present  war,  and  he 
said  frankly  that  he  did  not  think  that  the  Japanese 
government  had,  and  as  a  result  American  citizens 
of  Japanese  descent  in  this  country  were  being 
called  upon  to  be  unjustly  discriminated  against 
and  suffer  for  the  crimes  of  another,  and  under  the 
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United  States  Constitution  no  person  should  suffer 
for  the  crimes  of  another  one,  indicating  that  the 
Japanese  government  had  been  the  criminal  and 
American  citizens  of  Japanese  descent  [20]  in  this 
country  were  being  subjected  to  unjust  treatment 
as  a  result  of  that.  I  asked  him  if  he  felt  that 
during  these  particular  times  his  action  would  re- 
flect very  favorably  on  the  Japanese  colony,  and 
Mr.  Yasui  stated  that  when  thinking  it  over  he  did 
not  think  that  it  would  be  a  very  good  reflection 
and  that  he  in  a  certain  sense  was  sorry  that  he  had 
taken  the  action  that  he  had. 

Q.  That  was  the  substance  of  your  interview 
with  him  at  that  time  ? 

A.  That  is  the  substance  of  the  interview,  Mr. 
Donaugh,  at  that  time. 

Q.  Did  you  have  occasion  to  see  him  at  any 
later  period  at  all?  A.     I  did  not. 

Q.  You  were  not  present  when  he  called  at  the 
office  of  the  FBI  at  some  previous  time? 

A.  I  was  not  assigned  to  this  office  at  that  time 
and  was  not  present. 

Mr.  Donaugh:  May  it  please  your  Honor,  at 
this  time  I  should  like  to  submit  this  document  to 
be  marked  as  Government's  Exhibit  Number  2  for 
identification. 

(Certified  copy  of  Foreign  Official  Status 
Notification,  so  produced,  was  thereupon 
marked  for  identification  as  Government's 
Exhibit  2.) 
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The  Court:  The  witness  suggests,  Mr.  Donaugh, 
that  he  did  not  complete  his  answer,  apparently 
that  he  had  forgotten  something. 

Mr.  Donaugh:     Oh,  I  see.  [21] 

A.  In  addition,  with  the  Court's  permission  and 
counsel's  permission,  I  have  another  point  that  I 
would  like  to  bring  up.  I  asked  Mr.  Yasui  what  he 
would  do  if  he  was  in  charge,  in  command  of  the 
West  Coast  here,  and  an  invasion  of  this  country 
was  very  probable,  and  I  asked  him  what  he  would 
do  to  be  very  sure  that  the  internal  security  of  this 
country  would  be  absolutely  protected,  and  Mr. 
Yasui  said,  "Well,  that  is  a  rather  hard  question 
at  this  time",  but  after  due  hesitation  he  finally 
stated  that  "I  feel  I  would  intern  all  Japanese 
aliens  and  Japanese  citizens."     That  is  all. 

Mr.  Bernard:  I  have  no  objection  to  the  docu- 
ment. 

The  Court :     Admitted. 

Mr.  Donaugh:  I  should  like  to  offer  this  in  evi- 
dence, your  Honor. 

(The  document  referred  to,  having  ])revi- 
ously  been  marked  for  identification,  was 
thereupon  marked  received  as  Government's 
Exhibit  2.) 

Mr.  Donaugh :  May  it  please  your  Honor,  read- 
ing from  Government's  Exhibit  Number  2,  a  cei-- 
tificate  from  the  Secretary  of  State,  Washington, 
D.  C,  dated  June  17,  1941,  shows  that  the  defend- 
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ant  Minoru  Yasui  registered  as  an  employee  of  the 
Consulate  General  of  Japan  at  Chicago,  Illinois,  in 
the  capacity  of  secretary. 

"Date  of  assumption  of  present  duties,  April  1, 
1940." 

Performance — or,  rather,  the  defendant's  present 
and  [22]  proposed  activities,  including  place  or 
places  of  performance:  ''Secretarial  work,  and  re- 
search; to  be  performed  for  the  Consulate  General 
of  Japan,  at  Chicago,  Illinois. ' ' 

"Nature  and  place  or  places  of  occupation  or 
employment  during  the  last  five  years"  is  set  forth 
as  "September,  1933  to  June,  1939,  student,  at  Uni- 
versity of  Oregon,  Eugene,  Oregon.  June,  1939  to 
November,  1939,  ranch  hand,  Hood  River,  Oregon. 
November,  1939  to  April,  1940,  practice  of  law, 
Portland,  Oregon.  April,  1940  to  present  date,  sec- 
retary. Consulate  General  of  Japan,  Chicago,  111." 

Bearing  the  defendant's  signature  and  photo- 
graph. 

At  this  time,  your  Honor,  I  should  like  to  ask 
that  these  four  documents  be  marked  for  identifica- 
tion in  the  order  in  which  I  am  handing  them  to 
the  bailiff. 

(The  documents  referred  to,  so  produced, 
were  thereupon  marked  as  follows: 

Certified  copy  of  letter,  bearing  date  March 
2,  1942,  Henry  L.  Stimson,  Secretary  of  War, 
to  Lieutenant  General  John  L.  DeWitt,  Com- 
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mander,  Western  Defense  Command,  was 
marked  for  identification  as  Government's  Ex- 
hibit 3; 

Certified  copy  of  Public  Proclamation  No.  1, 
Headquarters,  Western  Defense  Command  and 
Fourth  Army,  bearing  date  March  2,  1942,  was 
marked  for  identification  as  Government's  Ex- 
hibit 4;  [23] 

Certified  copy  of  Public  Proclamation  No.  3, 
Headquarters,  Western  Defense  Command  and 
Fourth  Army,  bearing  date  March  24,  1942, 
was  marked  for  identification  as  Government's 
Exhibit  5; 

Certified  copy  of  Public  Proclamation  No.  5, 
Headquarters,  Western  Defense  Command  and 
Fourth  Army,  bearing  date  March  30,  1942,  was 
marked  for  identification  as  Government's  Ex- 
hibit 6.) 

Mr.  Donaugh:  I  should  like  to  display  these  to 
counsel,  please. 

The  Court :     Yes. 

Mr.  Bernard:     No  objection. 

Mr.  Donaugh:  At  this  time,  your  Honor,  I  de- 
sire to  offer  in  evidence  Government's  Exhibits  3, 
4,  5  and  6. 

The  Court:     Any  objection? 

Mr.  Bernard:     No  objection. 

The  Court :     They  are  admitted. 

Mr.  Donaugh:     These  documents  being  certified 
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copies  of  the  authority  of  General  J.  L.  DeWitt  and 
Public  Proclamations  1,  3  and  5  issued  by  Lieuten- 
ant General  J.  L.  DeWitt,  United  States  Army, 
Commanding  The  Western  Defense  Command  and 
Fourth  Army. 

(The  documents  referred  to,  so  offered  and 
received,  having  previously  been  marked  for 
identification,  were  thereupon  marked  received 
as  Government's  Exhibits  3,  4,  5  and  6.)  [24] 

Mr.  Donaugh:     You  may  cross-examine. 
The  Court:     Reading  is  waived,  I  take  it? 
Mr.  Bernard :     Yes,  we  will  waive  the  reading  of 
them  at  this  time,  your  Honor. 

Cross  Examination 
By  Mr,  Bernard: 

Q.  There  was  just  one  statement,  Mr.  Mize,  I 
didn't  get  quite  clearly  and  I  would  like  to  check 
with  you.  Did  I  understand  you  to  say  that  he  told 
you  that  the  reason  that  he  had  resigned  was  that 
he  felt  that  he  then  could  not  be  a  loyal  American 
and  keep  his  employment  in  the  Consul  General's 
office? 

A.     He  implied  as  much,  Mr.  Bernard. 

Mr.  Bernard :     That  is  all.  ^ 

Mr.  Donaugh :     That  is  all,  Mr.  Mize. 

Mr.  Bernard:  Oh,  wait,  there  is  one  question: 
Did  you  ever  get  any  message,  left  on  your  desk  or 
otherwise,  that  Mr.  Yasui  had  called  to  see  you 
again  and  you  were  not  in  ? 
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A.     Not  that  I  recall,  Mr.  Bernard. 
Mr.  Bernard:     That  is  all. 
(Witness  excused.) 


Mr.  Donaugh :     Call  Mr.  Wagner.  [25] 

DEWART  E.  WAGNER 

was  thereupon  produced  as  a  witness  in  behalf 
of  the  United  States  of  America,  plaintiff  herein, 
and  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 
A.     Dewart  E.  Wagner. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.   Donaugh: 

Q.     Now,   Mr.   Wagner,   if  you   will   state   your 
name  for  the  record,  please. 

A.     I  believe  he  has  it:    Dewart  E.  Wagner. 

Q.     And   what   is   your   business   or   occupation, 
Mr.  Wagner? 

A.     I   am   Director   of   Vital    Statistics   for   the 
State  of  Oregon. 

Q.     And  for  what  department? 

A.     Vital    Statistics,    in    the    State    Board    of 
Health. 

Q.     State  Board  of  Health;  and  where  are  your 
headquarters  ? 
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A.     Fifth  and  Oak,  Oregon  Building. 

Q.  And  what  do  you  mean  by  the  Department 
of  Vital  Statistics? 

A.  We  receive  and  file  all  birth  and  death  cer- 
tificates for  the  State  of  Oregon. 

Q.     That  includes  Hood  Eiver  County,  Oregon? 

A.     Yes. 

Q.     How  long  have  you  been  so  emj)loyed? 

A.     Six  years.  [26] 

Q.     And  continuously  for  the  past  six  years? 

A.  Except  for  one  year  when  I  had  leave  of 
absence. 

Q.  And  in  connection  with  your  official  duties  do 
you  have  the  custody  of  the  birth  records  in  the 
state  of  Oregon  as  possessed  by  your  department 
at  this  time?  A.     I  do. 

Q.  What  records,  if  any,  do  you  have  concern- 
ing the  defendant,  Minoru  Yasui? 

A.  I  have  a  record  here,  which  I  was  requested 
to  look  up,  which  is  a  birth  certificate  of  a  child 
named  Minoru  Yasui,  born  October  19,  1916,  in 
Hood  Eiver. 

Q.  Any  other  information  shown  on  the  certifi- 
cate as  to  parentage,  race,  any  information  per- 
taining as  to  who  the  individual  is? 

A.  Parentage,  Masuo  Yasui  and  Shidzu  Miyake  ; 
residence.  Hood  River,  Oregon;  race  of  father, 
Japanese,  aged  29;  race  of  mother,  Japanese,  aged 
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27.      Birthplace    of   father,    Japan;    birthplace    of 
mother,  Japan.     Occupation  of  father,  merchant. 
This  certificate  was  filed  at  the  time  of  birth. 

Q.  That  is  an  official  State  record  of  your  office, 
is  that  right?  A.     Yes. 

Q.     Is  the  page  detachable,  Mr.  Wagner? 

A.  Not,  it  is  not.  The  handwriting  on  the  bot- 
tom is  that  of 

Q.  (Interrupting)  I  mean  is  the  page  detach- 
able from  your  book? 

A.     It  is  not.    It  was  bound  in  1916.  [27] 

Mr,  Donaugh :  At  this  time,  your  Honor,  I  should 
like  to  have  the  document  from  which  the  witness 
has  testified  marked  for  identification. 

Mr.  Bernard:     No  objection. 

Mr.  Donaugh:  Q.  Pardon  me,  Mr.  Wagner, 
do  you  have  a  certified  copy  of  this  document  with 


you 


A.     I  do  not.     I  could  procure  one. 

Mr.  Bernard:  Mr.  Burdell  spoke  to  me  about 
this  the  other  day.  I  told  him  that  I  had  a  certi- 
fied copy  of  the  birth  record,  which  I  hold  in  my 
hand,  which  I  would  make  available  to  him  if  he 
wanted  it.  I  have  also  made  a  copy  of  that  in 
our  office,  which  has  been  checked  very  carefully, 
and  if  this  certified  copy  of  ours  is  used  I  would 
like  to  have  the  copy  substituted  in  its  place,  as 
the  Japanese  find  it  necessary  to  have  these  birth 
certificates   in  their  possession. 
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Mr.  Donaiigh:  The  Government  is  not  doubting 
the  authenticity  of  the  copy,  and  yet  I  believe  that 
if  later  this  document  is  to  be  replaced  it  could  be 
replaced  by  a  certified  copy.  I  was  going  to  sug- 
gest to  your  Honor  when  this  has  been  examined 
and  I  move  for  its  admission  it  is  with  the  proviso 
that  it  may  later  be  released  and  a  certified  copy 
substituted  for  the  record. 

The  Court:     Mark  it  for  identification. 

(Certificate  of  Birth  of  Minoru  Yasui,  reg- 
istered No.  159,  Oregon  State  Board  of  Health, 
Division  of  Vital  Statistics,  page  numbered 
154,  so  pro-  [28]  duced,  was  thereupon  marked 
for  identification  as  Government's  Exhibit  7.) 

Mr.  Bernard:     No  objection. 
Mr.  Donaugh:    At  this  time  I  desire  to  offer  the 
exhibit  in  evidence. 

The  Court:  It  may  be  received  without  objec- 
tion. 

(The  document  referred  to,  so  offered  and 
received,  having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Government's  Exhibit  7.) 

Mr.  Donaugh:  May  we  at  a  later  time,  your 
Honor,  substitute  a  certified  copy  for  the  exhibit 
so  received? 

The  Court:  The  Court  at  a  later  period  will 
receive  favorably  a  motion  to  remove  this  original 
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from  the  files  and  substitute  a  photostatic  copy  of 
both  sides  of  the  document,  if  there  is  no  objec- 
tion. 

Mr.  Bernard:     No  objection,  your  Honor. 

The  Witness:  May  I  ask  a  question,  your 
Honor  ? 

The  Court:     Yes. 

A.     I  could  have  that  back,  however,  can  I  not? 

The  Court:     What? 

A.  I  can  take  the  book  back  with  me?  We  will 
be  seriously  crippled  in  our  office  without  it. 

The  Court:  Well,  I  am  sorry,  but  you  can't. 
Proceed. 

Mr.  Donaugh:    That  is  all,  Mr.  Wagner.  [29] 

Cross-Examination 
By  Mr.  Bernard: 

Q.  I  think  you  read  all  of  that  document  ex- 
cept one  entry.  It  lists  the  occupation  of  the  mother 
as   housewife.  A.     I   don't   recall. 

Q.  That  is  all  right;  it  is  in  evidence.  Will 
you  hand  it  to  the  witness  and  let  him  —  because 
everything  else  has  been  read  into  the  record,  and 
that  was  my  recollection.  You  read  the  occupation 
of  the  father  from  the  certificate.  What  is  the 
occupation  of  the  mother?  A.     Housewife. 

Mr.  Bernard:     That  is  all. 

Mr.  Donaugh:     That  is  all,  Mr.  Wagner. 

The  Witness:  Your  Honor,  we  need  this  book 
badly,  and  in  my  official  capacity  could  I  detach 
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that  page,  to  be  replaced  later?  Many  deserving 
people  will  be  out  of  work,  and  there  are  boys  in 
this  book  who  are  joining  the  Army  and  Navy  that 
have  to  have  their  birth  certificates  immediately, 
and  if  we  don't  have  this  book — on  my  authority 
can  I  take  out  the  page,  to  be  replaced  later,  and 
take  the  book  back? 

The  Court:  As  far  as  this  Court  is  concerned, 
it  is  introduced  in  evidence.  If  you  want  to  make 
arrangement  with  the  United  States  Attorney  it  is 
all  right,  but  as  far  as  the  Court  is  concerned 
the  book  is  in  evidence  and  must  remain  there.  Talk 
to  the  United  States  Attorney,  if  you  wish. 

(Witness  excused.)  [30] 

Mr.  Donaugh:  This  case  has  progressed  a  little 
more  rapidly  than  the  Government  had  anticipated, 
your  Honor.  We  had  one  witness  whom  we  desired 
to  present  who  is  not  here,  but  I  think  he  may  be 
replaced  by  another  witness,  if  I  could  have  a  little 
time. 

The  Court :  It  is  now  eleven  o  'clock.  The  Court 
will  be  in  recess. 

(A   short   recess   was   thereupon   had,   after 
which  proceedings  were  resumed  as  follows:) 

Mr.  Donaugh:  May  it  please  your  Honor,  two 
witnesses  for  the  Government  who  in  our  opinion 
have  material  testimony  are  not  at  the  moment 
available.  One  man  is  on  his  way  here  to  Portland 
who  lives  out  of  the  city  and  wiU  be  here  at  1:30. 
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requested  him  to  immediately  come  to  the  Court 
House,  but  it  will  be  a  few  minutes  before  he  can 
come  here.  At  this  time,  if  the  Court  is  agreeable, 
we  should  like  to  have  sufficient  time  for  these  wit- 
nesses to  come  here  and  be  available  in  this  case. 
The  Government  takes  the  responsibility  for  the 
man  who  is  not  here.  I  had  rather  anticipated 
that  we  would  not  get  to  him  before  1:30  and  I 
told  him  this  morning  by  telephone  that  if  he  was 
here  by  1 :30  I  thought  that  would  be  sufficient, 
but  I  find  that  we  are  in  error  as  to  this  particular 
man. 

The  Court:  Any  objection  on  the  part  of  the 
defense  ? 

Mr.  Bernard:     No,  your  Honor.  [31] 

The  Court:  The  Court  will  adjourn  these  pro- 
ceedings until  two  o'clock  this  afternoon. 

Mr.  Bernard:  I  might  state  to  your  Honor  that 
I  have  prepared  a  memorandum  in  this  case  and  I 
intended  to  hand  it  up  to  j^our  Honor  when  the  case 
started,  but  I  will  do  that  now. 

The  Court :  Have  you  served  a  copy  on  the  Gov- 
ernment ? 

Mr.  Bernard :    Yes,  I  will  give  them  a  copy  now. 

The  Court :  Have  you  been  served  with  the  Gov- 
ernment's brief,  Mr.  Bernard? 

Mr.  Bernard :  Yes,  I  got  a  copy  of  it  this  morn- 
ing, your  Honor. 
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The  Court:    Court  is  in  recess  until  two  o'clock. 
(At  11:25  o'clock  A.  M.,  Friday,  June  12, 
1942,  a  recess  was  had  until  2:00  P.  M.)  [32] 


Afternoon  Session 
2 :05  P.  M. 

Mr.  Donaugh :    Call  Mr.  Davis. 

ALAN  DAVIS 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  plaintiff  herein,  and 
was  examined  and  testified  as  follows: 

The  Clerk:     State  your  full  name,  please. 
A.     Alan  Davis. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Donaugh: 

Q.     State  your  name,  Mr.  Davis. 

A.     Alan  Davis. 

Q.     And  you  are  engaged  in  what  business  or 
occupation  ? 

A.     Special  Agent,  Federal  Bureau  of  Investi- 
gation. 

Q.    And  were  you  a  Special  Agent  of  the  Fed- 
eral Bureau  of  Investigation  in  March,  1942? 

A.    I  was. 
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Q.  And  where  were  you  stationed  during  that 
time  ?  A.     The  Portland  office. 

Q.  Did  you  have  occasion  to  talk  to  the  de- 
fendant, Minoru  Yasui  ?  A.     Yes,  sir. 

Q.  Will  you  state  w^hen  and  where  you  talked 
to  him  ? 

A.  It  was  in  the  late  afternoon  of  March  30th, 
1942,  in  the  [33]  Portland  office,  Portland  Field  Di- 
vision. 

Q.  And  by  that  you  mean  the  Federal  Bureau 
of  Investigation  ?  A.    Yes,  sir. 

Q.     Anyone  present  besides  yourself? 

A.     Yes;   Special  Agent  Mize,  of  the  FBI. 

Q.  Will  you  state  the  nature  of  the  conversa- 
tion you  had  with  the  defendant  at  that  time. 

A.  Mr.  Mize  had  been  discussing  affairs  with 
Mr.  Yasui  at  the  time  I  entered  the  room,  and  I 
had  previously  known  Mr.  Yasui  at  the  University 
of  Oregon  and  I  started  talking  with  him,  regular 
conversation.  Mr.  Mize  was  asking  certain  ques- 
tions, and  we  were  discussing  the  patriotism  of  the 
Japanese,  and,  as  I  recall,  the  question  was  asked 
Mr.  Yasui  by  Mr.  Mize  as  to  the  loyalty  of  the 
Japanese  in  Oregon,  whether  he  could  depend  upon 
them  or  say  that  he  could  depend  upon  them  in 
case  there  might  be  an  attempted  invasion  in  this 
country,  whether  he,  who  might  be  in  charge  of  the 
affairs  in  this  coimtry,  would  detain  all  the  Japan- 
ese, including  the  aliens  as  well  as  the  Americaji- 
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born  Japanese  citizens.  Mr.  Yasui  at  that  time  more 
or  less  hesitated  in  answering  the  question,  but  he 
stated  quite  definitely  that  he  would  intern  not  only 
the  aliens  but  also  the  American-born  Japanese  in 
that  case.  We  discussed  various  other  things.  Most 
of  them  were  mostly  our  school  days  and  things 
that  had  no  interest  in  this  matter. 

Q.  You  had  known  the  defendant  previously, 
had  you?  [34]  A.     Yes,  sir. 

Q.     At  the  University  of  Oregon  ? 

A.  Law  School  and  prior  to  our  entrance  in  I^aw 
School,  yes,  sir. 

Q.  Now,  the  circumstances  under  which  Mr. 
Yasui  talked  with  you  and  with  Mr.  Mize  were 
what  ?  Where  were  you  and  what  were  the  surround- 
ing circumstances  and  conditions  under  which  he 
talked  and  discussed  this  matter  with  you  ? 

A.  Well,  as  I  can  recall,  Mr.  Yasui  had  been 
in  the  office  previously  and  we  had  discussed  va- 
rious things.  He  had  been  arrested  by  the  Port- 
land Police  Department  for  violation  of  the  cur- 
few and  he  was  at  the  office,  I  believe,  to  see  Spe- 
cial Agent  Quinn  and  I  had  merely  talked  and 
said  "Hello"  to  him  at  that  time,  and  it  was  on 
March  30th  that  he  was  up  talking  with  Mr.  Mize 
in  the  afternoon  and  I  walked  into  the  office  and 
started  in  talking  with  him  at  that  time.  I  was  not 
trying  to  solicit  any  information  from  him  regard- 
ing Japanese  activities  or  his  own  activity,  merely 
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sitting  in  more  or  less  in  the  interview  that  Mr. 
Mize  was  conducting. 

Q.  Was  there  any  discussion  at  all  as  to  what 
consideration  he  would  receive  by  you  should  he 
testify  or  speak  to  you  about  this  matter? 

A.     No,  sir. 

Q.     No  threats  or 

A.     (Interrupting)    No,  sir. 

Q.     (Continuing)     duress  of  any  kind?  [35] 

A.     No,  sir. 

Q.     Promises?  A.     None. 

Q.  He  seemed  to  be,  other  than  the  matter  of 
hesitation  you  speak  of,  he  seemed  to  be  talking 
freely  and  with  ease  to  you?  A.     Yes,  sir. 

Q.  Was  that  the  only  occasion  that  you  dis- 
cussed this  case  with  him  ? 

A.  We  had  talked  prior  to  that,  I  think  a  week 
or  so  before  that.  I  had  made  no  notes  on  it  and 
I  cannot  recall  the  discussion,  although  we  did 
discuss  that  it  was  the  Japanese  that  were  at  war 
and  w^e  talked  of  that,  and  we  talked  of  his  em- 
plojTnent  with  the  Japanese  Consul  in  Chicago.  We 
told  him — I  was  more  or  less  curious  at  the  time 
whether  agents  had  contacted  him  while  he  was 
at  Chicago,  and  we  discussed  that  matter. 

Mr.  Donaugh :    I  think  that  is  all. 

Cross  Examination 
By  Mr.  Bernard : 

Q.     Now,  as  I  understand  it,  Mr.  Davis,  you  came 
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in  on  March  30th  when  Mr.  Yasui  had  already  been 
engaging  in  a  conversation  with  Mr.  Mize  ? 

A.    Yes,  sir. 

Q.  And  something  came  up  about  locking  up 
the  Japanese  to  prevent  sabotage  *? 

A.     I   did   not  mention   sabotage,   no,   sir.   [36] 

Q.    Locking  them  up  for  what  purpose? 

A.     Well,  for  protection  of  this  country. 

Q.     Well,  in  what  way"? 

A.  Well,  I  would  assume  that  he  meant  that  he 
would  be  unable  to  trust  the  Japanese  on  the  West 
Coast. 

Q.  Pardon  me,  I  am  asking  you  what  he  said 
about  that.  I  want  to  know  what  he  said  about  that. 

A.  Well,  he  stated  that  if  he  had  anything  to  do 
with  it  and  there  might  be  an  attempted  invasion 
of  this  country  he  would  detain  aliens  as  well  as 
the  citizens. 

Q.  And  how  did  he  come  to  say  that,  do  you 
remember  ?  What  brought  that  up  ? 

A.  The  question  was  asked  by  Mr.  Mize,  as 
I  recall,  that  if  he  should  be  in  charge  of  military 
affairs  in  this  country,  or  on  the  West  Coast,  what 
he  might  do  under  those  circumstances. 

Q.  Now,  let  me  refresh  your  recollection.  Isn't 
this  about  what  happened,  that  somebody  was  press- 
ing the  subject  as  to  how  the  commander  of  the 
army  would  be  absolutely  sure  of  the  protection  of 
the  country  without  locking  up  the  Japanese,  and 
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Mr.  Yasui  said,  "Well,  if  you  wanted  to  be  abso- 
lutely sure  I  suppose  they  would  be  locked  up",  and 
that  somebody  remarked,  "To  the  same  extent  that 
if  God  wanted  to  be  absolutely  sure  that  there 
wouldn't  be  any  wars  fought,  why,  we  should  kill 
off  all  the  human  beings."  Now,  does  that  refresh 
your  recollection  any?  A.     No,  sir.   [37] 

Mr.  Bernard :    I  see.  That  is  all. 

Mr.  Donaugh  :    That  is  all,  Mr.  Davis. 
(Witness  excused.) 

Mr.  Donaugh:    At  this  time  we  call  Dr.  Everson. 

[38] 


W.  G.  EVERSON 

was  thereupon  produced  as  a  witness  in  belialf  of 
the  United  States  of  America,  plaintiff  herein,  and 
was  examined  and  testified  as  follows : 

The  Clerk :    State  your  name,  please. 
A.    W.  G.  Everson. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Donaugh : 

Q.     Now,   Dr.  Everson,  your  full  name  is  Wil- 
liam G.  Everson?  A.    William  G.  Everson. 

Q.    And  what  is  your  profession.  Doctor? 

A.     President,  Linfield  College. 
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Q.     At  McMinnville,  Oregon? 

A.     At  McMinnville,  Oregon. 

Q.     And  prior  to  that  you  were  located  where? 

A.  As  pastor  of  the  First  Baptist  Church,  the 
White  Temple,  Portland,  Oregon. 

Q.  I  believe  you  have  had  military  experience. 
Doctor*?  A.    Yes,  sir. 

Q.  At  one  time  you  held  a  commission  in  the 
United  States  Army  ?  A.    Yes,  sir. 

Q.  What  was  the  highest  rank  you  achieved  in 
the  United  States  Army? 

A.  As  a  Major  General,  Chief  of  the  National 
Guard  Bureau. 

Q.  And  during  what  period  were  you  the  Chief 
of  the  National  [39]  Guard  Bureau  ? 

A.     About  '29- '31. 

Q.  Do  you  occupy  any  official  position  in  con- 
nection with  the  war  activities  at  the  present  time? 

A.     Chairman,  Enemy  Alien  Hearing  Board. 

Q.     And  for  what  locality  or  district  ? 

A.    District  of  Oregon. 

Q.     And  you  were  appointed  by  whom? 

A.     By  the  United  States  Attorney,  Mr.  Biddle. 

Q.    United  States  Attorney  General  ? 

A.     United  States  Attorney  General,  Mr.  Biddle. 

Q.  Now,  in  connection  with  your  duties  as 
Chairman  of  the  Alien  Enemy  Hearing  Board  for 
Oregon,  have  you  or  the  other  members  of  the  Board 
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in  association  with  you  at  any  time  contacted  or 
interviewed  the  defendant,  Minoru  Yasui  1 

A.  Yes,  we  had  some  contacts  with  him  during 
his  hearing  in  February,  February  3rd,  at  Mis- 
soula, Montana,  and  this  was  in  connection  with  a 
hearing  conducted  in  behalf  of  his  father;  this 
young  man  appeared  in  behalf  of  his  father. 

Q.     And  this  hearing  was  held  where  ? 

A.    At  Missoula,  Montana,  Fort  Missoula. 

Q.     Fort  Missoula,  Montana?  A.     Yes,  sir. 

Q.  And  the  father  of  the  defendant  was  confined 
at  Fort  Missoula  at  that  time  ?  [40] 

A.     Yes,  sir. 

Q.     Do  you  know  his  nationality? 

A.    Japanese. 

Q.  Japanese;  and  did  the  father  appear  before 
the  Alien  Enemy  Hearing  Board  and  yourself? 

A.    Yes,  sir. 

Q.  And  in  what  capacity  was  the  defendant 
there  ?  Why  was  he  there  ? 

A.  The  regulations  permit  a  friend  or  a  rela- 
tive to  appear,  and  the  son  appeared  as  a  relative 
to  testify  in  behalf  of  his  father. 

Q.  Did  he  in  so  testifying  discuss  himself  and 
his  own  activities? 

A.  Yes.  He  informed  us  that  he  was  a  Second 
Lieutenant  in  the  United  States  Reserve  and  was 
to  be  ordered  to  active  duty  inside  of  two  weeks, 
and  when  he  made  that  statement  I  asked  him  if  he 
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had  received  orders  for  his  physical  examination. 
He  said,  "No",  and  I  asked  that  question  because  I 
felt  that  anyone  being  ordered  up  for  active  duty 
inside  of  two  weeks  would  certainly  have  orders  for 
physical  examination;  and  I  asked  him  why  he 
knew  he  was  to  be  ordered  up  inside  of  two  weeks, 
and  he  said  that  was  the  normal  procedure. 

Mr.  Bernard:  I  didn't  get  the  last  part  of  that 
answer. 

A.  When  I  asked  him  why  he  knew  that  he 
was  to  be  ordered  up  for  active  duty  inside  of  two 
weeks  he  said,  "That  is  the  normal  procedure."  [41] 

Mr.  Donaugh:  Q.  Was  anything  said  in  your 
presence,  Doctor,  concerning  the  employment  of 
the  defendant  and  where  he  had  been  employed  prior 
to  his  appearance  before  your  Board  ? 

A.  Yes ;  he  was  employed  in  connection  with  the 
Consul   General's  office  in  Chicago  up  to  the 

Q.  (Interrupting)  What  Consul  General's  of- 
fice? 

A.  The  Japanese  Consul  General's  office  in  Chi- 
cago,— up  to  December  7th,  when  he  stated  he  had 
resigned. 

Q.  Do  you  recall  if  anything  was  said  concern- 
ing how  he  happened  to  be  employed  by  the  Jap- 
anese Consul  General  in  Chicago  ? 

A.  Yes;  he  said  that  the  information  was  that 
the  Japanese  Consul  General  appointed  by  the  au- 
thorities in  Japan  was  to  arrive  in  San  Francisco, 
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and   his   father   sent   a   letter   of   recommendation 
which  secured  for  him  the  appointment  as  a  secre- 
tary,  and  then  afterwards  this  developed  into  a 
public  relations  assignment. 

Q.  Do  you  recall  if  anything  was  said  as  to  the 
period  of  time  during  which  he  applied  for  a  secre- 
tary's job?  In  other  words,  the  ease  or  the  diffi- 
culty with  which  he  secured  his  position  with  the 
Japanese  Consul  General? 

A.  There  seemed  to  be  no  difficulty  at  all  and 
all  that  was  necessary  was  the  writing  of  a  letter 
and   the   appointment   came   through   immediately. 

Q.  And  by  the  writing  of  the  letter  you  mean 
the  letter  of  the  father  to  which  you  testified? 

A.  The  letter  of  the  father  to  this  Japanese 
Consul  General.  [42] 

Q.  Now,  wlien  this  statement  was  made  was  the 
father  present?  A.     Yes. 

Q.  And  heard  the  defendant  make  the  statement 
to  which  you  are  now  testifying?  A.     Yes. 

Q.  Now,  I  believe  you  stated  that  he  first  was 
employed   as   a   secretary?  A.    Yes,   sir. 

Q.     And  then  later  in  what  capacity? 

A.  As  public  relations  man  in  behalf  of  the 
Consul  General. 

Q.  Did  he  explain  what  he  meant  by  ''public 
relations  man"? 

A.  Yes ;  he  said  he  wrote  a  good  many  letters  and 
made  speeches,  and  these  speeches  were  in  behalf 
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of    the    Japanese    program    in    opposition    to    the 
Chinese;   and  he   also   stated   that  these   speeches 
were  usually  looked,  over  by  the  Japanese  Consul 
General. 

Q.  And  by  that  statement,  Doctor,  when  you 
state  that  the  Japanese  Consul  General  looked 
over  these  speeches,  do  you  mean  by  that — when 
do  you  mean  he  looked  over  these  speeches  ? 

A.     Prior  to  the  delivery. 

Q.     How  many  of  these  speeches  were  delivered? 

A.     I  do  not  know. 

Q.  Well,  do  you  recall  whether  there  was  any 
statement  made  as  to  whether  one  speech  was  de- 
livered or  more  than  one  ? 

A.  Yes,  he  said  that  he  delivered  several 
speechs,  and  I  recall  he  referred,  as  one  illustra- 
tive, to  Kankakee.  [43] 

Q.  Do  you  know  how  the  invitations  were  re- 
ceived which  caused  the  defendant  to  go  out  and 
deliver  these  speeches  on  behalf  of  the  Japanese 
Consul  General  ?  A.     No,  I  do  not. 

Q.  Was  anything  said  concerning  the  commis- 
sion of  the  defendant  in  the  United  States  Army 
during  this  time  of  employment  by  the  Japanese 
Consul  General  and  the  delivery  of  these  speeches, 
in  behalf  of  the  defendant?  (Sic) 

A.  He  held  his  commission  during  this  period, 
commissioned  on  graduation  because  he  was  con- 
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nected  with  the  R.  O.  T.  C.  at  a  state  institution, 
the  University. 

Mr.  Donaugh:     I  believe  that  is  all,  Doctor. 

Cross  Examination 
By  Mr.  Bernard: 

Q.  Doctor,  I  didn't  get  exactly  that  part  of  your 
testimony  where  you  mentioned  the  name  "Kan- 
kakee". What  was  there  about  that?  I  didn't  fol- 
low you  there. 

A.  I  understood  that  the  statement  was  made 
that  he  gave  speeches  in  various  civic  groups 
through  organizations  in  towns  around  Chicago, 
and  there  may  have  been  several  towns  mentioned 
but  the  only  one  that  lingers  in  my  mind  was  Kan- 
kakee. Now,  why  that  should  linger  I  don't  know, 
but  that  was  brought  up  in  connection  with  the 
statement. 

Q.  Dr.  Everson,  just  one  thing  in  regard  to  your 
testimony:  Do  you  recall  him  saying  up  there  that 
in  order  to  get  this  position  [44]  in  Chicago  that 
he  also  got  letter  of  recommendations  from  Wayne 
L.  Morse,  Dean  of  the  University  of  Oregon  Law 
School?  A.     No,  I  do  not. 

Q.     You  don't  recall  that?  A.     No,  sir. 

Q.    He  might  have  said  that? 

A.     I  do  not  recall. 

Q.  You  do  not  recall,  but  it  might  have  slipped 
your  memory?  A.     I  do  not  recall  it. 
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Mr.  Bernard :    I  see.  That  is  all. 
Mr.  Donaugh :    That  is  all,  Doctor. 
(Witness  excused.) 

Mr.  Donaugh:    Call  Mr.  Scott.  [45] 


LESLIE  M.  SCOTT 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  plaintiff  herein,  and 
was  examined  and  testified  as  follows : 

The  Clerk :    State  your  name,  please. 
A.    Leslie  M.  Scott. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Donaugh : 

Q.    Your  name  is  Leslie  M.  Scott? 

A.     That  is  correct. 

Q.  And  I  believe,  Mr.  Scott,  that  you  are  the 
State  Treasurer  of  Oregon  ?  A.     I  am. 

Q.  Have  you  had  any  connection,  Mr.  Scott, 
with  the  alien  enemy  situation  in  Oregon  ? 

A.    A  member  of  the  Board  for  this  state. 

Q.     Of  the  Alien  Enemy  Hearing  Board  ? 

A.    Yes. 

Q.  And  in  connection  with  your  duties  as  a 
member  of  the  Alien  Enemy  Hearing  Board  have 
you  before  today  seen  the  defendant  or  have  you 
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talked  with  him  or  he  talked  in  your  presence  at 
any  time? 

A.  At  Fort  Missoula,  on  February  3rd,  at  a 
hearing  of  the  Board,  Mr.  Yasui  testified  in  behalf 
of  his  father.  [46] 

Q.     And  that  was  where  ? 

A.     At  Fort  Missoula,  Montana. 

Q.  Do  you  recall,  Mr,  Scott,  what  the  defend- 
ant on  that  occasion  said  with  respect  to  his  own 
activities  and  employment?  Did  he  state  to  the 
Board  anything  concerning  himself? 

A.  He  did.  In  response  to  inquiries  of  members 
of  the  Board  he  stated  that  he  had  been  in  the  serv- 
ice of  the  Japanese  Consul  General  at  Chicago  as 
secretary  to  the  Consul  General  and  as  a  public 
relations  agent  or  representative. 

Q.  Was  anything  said  in  regard  to  his  duties 
as  public  relations  representative? 

A.  He  was  to  attend  to  the  correspondence  of 
the  Consul  General,  he,  Mr.  Yasui,  having  ready 
command  of  English,  and  he  was  to  make  speeches 
on  subjects  approved  by  the  Consul  General.  The 
subject  matter  of  these  speeches  was  approved  by 
the  Consul  General. 

Q.  Was  anything  said  as  to  how  many  speeches 
were  delivered  or  how  active  the  defendant  was  in 
that  connection? 

A.  I  don't  know  how  numerous  they  were.  T 
gained  the  impression  that  they  were  rendered  on 
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a  number  of  occasions  before  groups  of  American 
citizens. 

Q.  Did  he  say  what  the  subjects  of  these  talks 
were? 

A.  They  pertained  to  the  conduct  of  the  Jap- 
anese war  against  the  Chinese,  justification  of  Jap- 
anese policy  toward  China,  in  justification  of  the 
war  against  China.  [47] 

Q.  Was  there  any  discussion  had  before  your 
Board  concerning  the  delivery  of  these  speeches 
by  the  subject,  or,  rather,  the  defendant,  as  an  em- 
ployee of  the  Japanese  Consul  General's  office  and 
also  as  an  officer  in  the  United  States  Army? 

A.  The  method  of  his  gaining  this  employment 
was  narrated  by  Mr.  Yasui  in  response  to  ques- 
tions of  members  of  our  Board.  He  said  that  he  had 
graduated  a  short  time  before  from  the  Univer- 
sity of  Oregon  Law  School,  and  his  father  was  de- 
sirous of  making  a  connection  for  him  with  the 
Japanese  Consul  General.  His  father  had  heard 
that  the  Japanese  Consul  General  was  soon  to  land 
in  San  Francisco,  coming  from  Japan.  The  father, 
Mr.  Yasui,  wrote  a  letter — this  was  brought  out  in 
the  testimony  given  by  Mr.  Yasui,  Junior, — the 
father  wrote  a  letter  to  the  Consul  General  at  San 
Francisco  describing  the  qualifications  of  the  young 
man  and  furnishing  a  number  of  recommendations. 
What  the  recommendations  were  or  from  whom,  I 
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don't  believe  they  were  mentioned  at  the  time  of 
this  hearing,  or  how  many  such  letters  there  were. 

Q.  I  take  it,  then,  from  your  testimony  that  his 
employment  with  the  Japanese  Consul  General  was 
on  the  basis  of  the  recommendation  of  his  father, 
is  that  correct? 

A.  That  was  the  distinct  impression  that  the 
Board  received. 

Q.     And  the  father  was  also  before  your  Board? 

A.  The  father  was  before  our  Board  at  the  time 
and  the  son  appeared  as  friend  or  relative  or  ad- 
visor of  his  father. 

Q.  And  the  hearing  that  you  conducted  and  the 
purpose  of  your  [48]  Board  being  in  Fort  Missoula 
concerned  the  f  athei-,  do  I  understand  ? 

A.     It  concerned  the  father  and  not  the  son. 

Q.     And  what  was  the  nationality  of  the  father? 

A.  The  father  is  a  native-born  Japanese.  The 
son,  it  was  brought  out  before  the  Board,  was  born 
in  the  United  States;  he  was  25  years  of  age  last 
February;  at  least,  that  was  the  testimony  of  him- 
self. The  father  came  to  the — well,  the  father  had 
given  the  son  the  advantages  of  an  American  edu- 
cation. 

The  Court:  I  take  it,  Mr.  Donaugh,  that  these 
are  things  that  were  said  by  the  defendant?  I  am 
not  reviewing  the  testimony  that  may  have  hap- 
pened or  come  in  before  the  Board  in  Missoula 
which  was  not  given  by  the  defendant. 

Mr.  Donaugh:     Q.     As  I  understand  your  testi- 
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mony,  Mr.  Scott,  your  testimony  here  is  based  on 
the  testimony  of  the  defendant  before  you  at  the 
time  he  appeared  as  a  witness;  is  that  correct? 
A.     That  is  correct. 

Mr.  Donaugh:     I  believe  that  is  all  at  this  time. 
Mr.  Bernard:    That  is  all.  No  cross-examination. 
(Witness  excused.) 

Mr.  Donaugh:  May  it  please  3^our  Honor,  with 
the  permission  of  the  Court,  may  I  at  this  time 
specifically,  and  for  the  purpose  of  the  record, 
quote  from  the  Government's  Exhibits  3,  4,  5  and 
6,  as  to  the  nature  of  the  exhibits  and  what  they 
imply. 

Government's  Exhibit  Number  3  is  a  certified 
copy,  [49]  dated  March  2,  1942,  in  the  form  of  a 
letter  directed  by  Henry  L.  Stimson,  Secretary  of 
War,  to  Lieutenant  General  John  L.  DeWitt,  Com- 
mander, Western  Defense  Command,  San  Fran- 
cisco, California.  It  states,  in  part,  in  paragraph 
one: 

"By  letter  dated  January  20,  1942,  I  designated 
you  as  one  of  the  appropriate  Military  Command- 
ers to  execise  the  powers  vested  in  me  under  Ex- 
ecutive Order  No.  9066,  February  19,  1942,  and  I 
delegated  to  you  such  powers  as  are  necessary  to 
carry  out  the  purposes  of  that  Executive  Order." 

Secretary  Stimson  follows  with  this  line:  ''In- 
cident to  the  exercise  of  those  powers,  you  are  au- 
thorized to  employ  without  regard  to  Civil  Service 
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or  Classification  laws  or  regulations,  all  persons  or 
agencies  necessary  to  carry  out  your  duties." 

The  balance  of  paragraph  one  and  paragraphs 
two  and  three  have  certain  instructions  and  direc- 
tions to  General  DeWitt  with  respect  to  the  man- 
ner in  which  he  may  employ  personnel  to  carry 
this  order  into  execution. 

Government 's  Exhibit  Number  4  is  what  is  known 
as  Public  Proclamation  No.  1,  certified  as  an  of- 
ficial copy,  issued  from  the  Headquarters,  Western 
Defense  Command  and  Fourth  Army,  The  Pre- 
sidio of  San  Francisco,  California,  under  the  signa- 
ture of  J.  L.  DeWitt,  Lieutenant  General,  United 
States  Army,  Commanding,  dated  March  2,  1942, 
which  recites: 

"Whereas,  By  virtue  of  orders  issued  by  the  War 
[50]  Department  on  December  11,  1941,  that  por- 
tion of  the  United  States  lying  within  the  States 
of  Washington,  Oregon,  California,  Montana, 
Idaho,  Nevada,  Utah  and  Arizona  and  the  Terri- 
tory of  Alaska  has  been  established  as  the  Western 
Defense  Command  and  designated  as  a  Theater  of 
Operations  under  my  command;  and 

"Whereas,  By  Executive  Order  No.  9066,  dated 
February  19,  1942,  the  President  of  the  United 
States  autlioT'ized  and  directed  the  Secretary  of 
War  and  the  Military  Commanders  whom  he  may 
from  time  to  time  designate,  whenever  he  or  any 
such  designated  commander  deems  such  action  ne- 
cessary or  desirable,  to  prescribe  military  areas  in 
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such  places  and  of  such  extent  as  he  or  the  appro- 
priate Military  Commander  may  determine,  from 
which  any  or  all  persons  may  be  excluded,  and  with 
respect  to  which  the  right  of  any  person  to  enter, 
remain  in,  or  leave  shall  be  subject  to  whatever 
restrictions  the  Secretary  of  War  or  the  appro- 
priate Military  Commander  may  impose  in  his  dis- 
cretion; and 

"Whereas,  The  Secretary  of  War  on  February 
20,  1942,  designated  the  undersigned  as  the  Mili- 
tary Commander  to  carry  out  the  duties  and  re- 
sponsibilities imposed  by  said  Executive  Order  for 
that  portion  of  the  United  States  embraced  in  the 
Western  Defense  Command;  and 

^'Whereas,  The  Western  Defense  Command  em- 
braces the  entire  Pacific  Coast  of  the  United  States 
which  by  its  geographical  location  is  particularly 
subject  to  attack,  to  attempted  invasion  by  the 
armed  forces  of  nations  with  which  the  United 
States  is  now  at  war,  and,  in  connection  therewith, 
is  subject  to  espionage  and  [51]  acts  of  sabotage, 
thereby  requiring  the  adoption  of  militaiy  measures 
necessary  to  establish  safeguards  against  such 
enemy  operations: 

"Now,  Therefore,  I,  J.  L.  DeWitt,  Lieutenant 
General,  U.  S.  Army,  by  virtue  of  the  authority 
vested  in  me  by  the  President  of  the  United  States 
and  by  the  Secretary  of  War  and  my  powers  and 
prerogatives  as  Conmianding  General  of  the  West- 
ern Defense  Command,  do  herebv  declare  that: 
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**1.  The  present  situation  requires  as  a  matter 
of  military  necessity  the  establishment  in  the  ter- 
ritory embraced  by  the  Western  Defense  Command 
of  Military  Areas  and  Zones  thereof  as  defined  in 
Exhibit  1,  hereto  attached,  and  as  generally  shown 
on  the  map  attached  hereto  and  marked  Exhibit 
2." 

Then,  your  Honor,  without  reading  further  from 
the  exhibit,  from  Government's  Exhibit  4,  there  is 
herein  set  forth  as  Exhibit  1  a  description  of  Mili- 
tary Area  N'o.  1,  and  there  is  likewise  herein  set 
forth  what  is  known  as  Exhibit  No.  2,  a  sketch  or 
map  showing  the  territory  previously  described,  in 
which  a  certain  area  along  the  Pacific  Coast  ex- 
tending from  the  borderline  of  the  Dominion  of 
Canada  south  is  marked  under  the  "Military  Area 
Legend ",  "  Prohibited  Zone  '  A-1 ' ' ',  and  from  this 
map  it  is  shown  that  Portland  is  included  in  the 
area  classified  as  "''Prohibited  Zone  'A-1'  ". 

Government's  Exhibit  Number  5,  this  being  an 
official  certified  copy,  issued  by  Headquarters, 
Western  Defense  Command  [52]  and  Fourth  Army, 
Presidio  of  San  Francisco,  California,  Public  Proc- 
lamation No.  3,  dated  March  24,  1942,  bearing 
signature  "J.  L.  DeWitt,  Lieutenant  General, 
IT.  S.  Army,  Commanding." 

The  recitation  in  Public  Proclamation  No.  3  is 
similar  to  the  recitation  of  powers  T  have  hereto- 
fore recited,  with  this  specific  provision: 

"Whereas,    The    present   situation    within    these 
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Military  Areas  and  Zones  requires  as  a  matter  of 
military  necessity  the  establishment  of  certain  regu- 
lations pertaining  to  all  enemy  aliens  and  all 
persons  of  Japanese  ancestry  within  said  Militaiy 
Areas  and  Zones  thereof: 

"Now,  Therefore,  I,  J.  L.  DeWitt,  Lieutenant 
General,  U.  S.  Army,  by  virtue  of  the  authority 
vested  in  me  by  the  President  of  the  United  States 
and  by  the  Secretary  of  War  and  my  powers  and 
prerogatives  as  Commanding  General,  Western  De- 
fense Command,  do  hereby  declare  and  establish 
the  following  regulations  covering  the  conduct  to  be 
observed  by  all  alien  Japanese,  all  alien  Germans, 
all  alien  Italians,  and  all  persons  of  Japanese  an- 
cestry residing  or  being  within  the  military  Areas 
above  described,  or  such  portions  thereof  as  are 
hereinafter  mentioned : 

"1.  From  and  after  6:00  A.M.,  March  27,  1942, 
all  alien  Japanese,  all  alien  Germans,  all  alien 
Italians,  and  all  persons  of  Japanese  ancestry  re- 
siding or  being  within  the  geographical  limits  of 
Military  Area  No.  1,  or  within  any  of  the  Zones 
established  within  Military  Area  No.  2,  as  those 
areas  [53]  are  defined  and  described  in  Public  Proc- 
lamation No.  1,  dated  March  2,  1942,  this  head- 
quarters, or  within  the  geographical  limits  of  the 
designated  Zones  established  within  Military  Areas 
Nos.  3,  4,  5,  and  6,  as  those  areas  are  defined  and 
described  in  Public  Proclamation  No.  2,  dated 
March  16,  1942,  this  headquarters,  or  within  any 


United  States  of  America  145 

Exhibit  X— (Continued) 
of  such  additional  Zones  as  may  hereafter  be 
similarly  designated  and  defined,  shall  be  within 
their  place  of  residence  between  the  hours  of  8:00 
P.M.  and  6:00  A.M.,  which  period  is  hereinafter 
referred  to  as  the  hours  of  curfew.*' 

This  proclamation,  Government's  Exhibit  Num- 
ber 5,  relates  to  other  matters,  with  particular  ref- 
erence to  a  regulation  concerning  prohibited  ar- 
ticles, which  are  not  involved  in  this  case. 

Government's  Exhibit  No.  6  is  a  certified  copy 
of  Public  Proclamation  No.  5,  likewise  issued  under 
the  signature  of  J.  L.  DeWitt,  Lieutenant  General, 
II.  S.  Army,  Commanding  Western  Defense  Com- 
mand and  Fourth  Armj^,  and  relates  to  Proclama- 
tions 1  and  2  heretofore  issued,  by  setting  forth  the 
classes  of  persons  which  may  be  considered  by  the 
military  authorities  to  be  exempted  from  exclusion 
and  evacuation  upon  furnishing  of  satisfactory 
proof  to  the  military  authorities. 

May  it  please  your  Honor,  at  this  time  I  should 
like  to  have  these  documents  marked  for  identi- 
fication. 

(The  documents  referred  to,  so  produced, 
were  thereupon  marked  as  follows:  [54] 

Certified  copy  of  General  Orders  No.  1, 
Headquarters  Western  Defense  Command  and 
Fourth  Army,  Presidio  of  San  Francisco,  Cali- 
fornia, dated  December  11,  1941,  signed  '^J.  L. 
DeWitt,  Lieutenant  General,  U.  S.  Army,  Com- 
manding", was  marked  for  identification  Gov- 
ernment's Exhibit  8: 
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Certified  copy  of  Telegram,  bearing  date  De- 
cember 11,  1941,  addressed  to  "Commanding 
General,  Fourth  Army,  Pres.  of  SF,  Calif, '* 
signed  "Marshall",  was  marked  for  identifica- 
tion as  Government's  Exhibit  9.) 

Mr.  Bernard:     No  objection. 
Mr.  Donaugh:     At   this   time   I   desire   to   offer 
Government's  Exhibits  for  identification  Nos.  8  and 
9  in  evidence. 

The  Court:    Admitted. 

(The  documents  referred  to  so  offered  and 
received  having  previously  been  marked  for 
identification  were  thereupon  marked  received 
as  Government's  Exhibits  8  and  9.) 

Mr.  Donaugh:  Government's  Exhibit  Number  8 
reads  as  follows: 

"Headquarters  Western  Defense  Command  and 
Fourth  Army 
"Presidio  of  San  Francisco,  California. 

"December  11,  1941 
"General  Orders 
"Number  1 

"1.  The  following  War  Department  radiogram, 
December  11,  1941,  is  quoted  for  the  information 
and  guidance  of  all  concerned : 

"  'The  activation  of  the  Western  Defense 
Command  [55]  including  Alaska,  is  hereby 
confirmed.  It  is  designated  as  a  theater  of 
operations.      The    Fourth   Army,    Second   Air 
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Force,    Fourth    Air    Force    and    Ninth    Corps 
Area,  including  attached  units  are  assigned  to 
this   command.     Lieutenant   General    John   L. 
DeWitt  is  designated  as  commander. 

*'2.    Pursuant  to  the  authority  contained  in  the 
radiogram  quoted  above,  the  undersigned  assumes 
command  of  the  Western  Defense  Command  and 
retains  command  of  the  Fourth  Army. 
"J.  L.  DeWITT, 

"Lieutenant  General,  U.   S. 
"Army,   Commanding." 

Government's   Exhibit   Number  9   reads   as   fol- 
lows: 

Priority  ^'Washington  DC  Dec  11,  1941  621PM 

"Commanding  General 
"Fourth  Army 
"PresofSF,  Calif 

"The  activation  of  the  Western  Defense  Com- 
mand including  Alaska,  is  hereby  confirmed.  It  is 
designated  as  a  theatre  of  operations.  The  Fourth 
Army,  Second  Air  Force,  Fourth  Air  Force  and 
Ninth  Corps  Area,  including  attached  units  are  as- 
signed to  this  command.  Lieutenant  General  John 
L.  DeWitt  is  designated  as  commander. 
"MARSHALL" 

The  Government  rests,  your  Honor. 
(Government  rests.)  [56] 
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Defense  Testimony. 
Mr.    Bernard:    Mr.    Yasui,    will    you    take    the 
stand. 

MINORU  YASUI, 

the  defendant  herein,  was  thereupon  produced  as  a 
witness  in  his  own  behalf  and  was  examined  and 
testified  as  follows : 

The  Clerk:    Your  name  is  Minoru  Yasui?    Just 
state  your  name.  A.     Minoru  Yasui. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Bernard : 

Q.     Your  name  is  Minoru  Yasui? 
A.     That  is  correct. 

Q.     And  you  are  the  defendant  in  this  criminal 
action,  are  you?  A.     I  am,  sir. 

Q.     The  record  introduced  by  the   Government 
shows  that  ^  your  birth  was  on  October  19,  1916,  at 
Hood  River,  Oregon.    Does  that  conform  with  your 
information  that  that  is  the  date  of  your  birth  ? 
A.     It  does,  sir. 

Mr.  Bernard:     I  would  like  to  have  this  marked 
for  identification,  please. 

(Stipulation  entitled  in  the  above  entitled 
cause,  between  Charles  S.  Bur  dell,  of  attorneys 
of  the  United  States  of  America,  and  E.  F. 
Bernard,  Attorney  for  the  Defendant,  was 
thereupon  marked  [57]  for  identification  as 
Defendant's  Exhibit  10.) 
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Mr.  Bui'dell:     Oh,  I  have  no  objection. 
The  Court:     Admitted. 

(Said  stipulation,  so  offered  and  received, 
having  jDreviously  been  marked  for  identifica- 
tion, was  thereupon  marked  received  as  De- 
fendant's Exhibit  10.) 

Mr.  Bernard:  I  would  like  to  say,  your  Honor, 
this  is  a  stipulation  entered  into  by  the  Government 
and  myself  whereby  certain  facts  are  admitted  in 
the  case. 

''In  the  District  Court  of  the  United  States 
"For  the  District  of  Oregon 

"UNITED  STATES  OF  AMERICA, 

Plaintife, 


"MINORU  YASUI, 

Defendant. 

STIPULATION 

"It  is  hereby  stipulated  by  the  parties  to  the 
above  entitled  action  that  at  the  trial  of  the  action 
the  following  facts  are  admitted  to  be  true  and 
proof  thereof  is  waived,  to  wit: 

"During  and  prior  to  the  year  1916  and  at  the 
time  of  the  birth  of  the  defendant,  Minoru  Yasui, 
the  father  of  the  defendant,  Masuo  Yasui,  and 
Shidzu  Yasui  Yasui,  his  wife,  the  mother  of  the 
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defendant  were  residents  and  inhabitants  of  Hood 
River,  Oregon;  that  during  all  of  [58]  said  time, 
the  defendant's  father  hereinbefore  named  was  en- 
gaged in  business  in  Hood  River,  Oregon,  as  a  mer- 
chant, and  that  during  all  of  said  times,  the  de- 
fendant's mother  hereinbefore  named  was  a  house- 
wife, and  that  neither  of  the  defendant's  said  par- 
ents were  in  the  diplomatic  service  of  any  country. 
^'CHARLES  S.  BURDELL, 

Of  Attorneys  of  the  United 
States  of  America 
"E.  F.  BERNARD, 

Attorney  for  the  Defendant" 

Mr.  Burdell :  May  it  be  imderstood,  your  Honor, 
that  that  stipulation  is  only  for  the  purpose  of  this 
case? 

The  Court:  I  don't  know  exactly  what  that 
means.  Either  it  is  a  fact  or  it  isn't  a  fact.  In 
other  words,  this  Court  refuses  to  try  some  moot 
question  that  is  set  up  by  the  attorneys  for  the 
defense  and  the  Government. 

Mr.  Burdell:  All  right,  it  may  be  stipulated  as 
a  fact,  your  Honor. 

The  Court:     Stipulation  received  in  evidence. 

Mr.  Bernard :  There  has  been  introduced  in  evi- 
dence here  a  birth  registration.  Was  your  birth 
ever  recorded  in  any  other  place? 

A.     No,  it  has  not. 

Q.     And,    in    that   comiection,    I    will    ask    you 
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whether  or  not  you  have  ever  in  your  life  time 
received  any  questionnaire  or  request  for  [59]  in- 
formation from  the  government  of  Japan  relative 
to  you  or  your  willingness  to  engage  in  any  mili- 
tary activity  or  any  activity  in  Japan? 

A.  I  have  received  no  such  questionnaire  from 
the  government  of  Japan. 

Q.  Or  have  you  given  any  information  volun- 
tarily along  that  line? 

A.     No,  sir,  I  have  not. 

Q.  From  your  earliest  recollection,  Mr.  Yasui, 
what  was  your  father's  business? 

A.  Well,  from  my  earliest  recollection  he  has 
always  been  a  merchant  in  Hood  River,  Oi'egon. 

Q.  And  did  he  engage  in  l)usiness  as  a  merchant 
up  to  the  time  he  was  detained  by  the  Government  ? 

A.  He,  was,  together  with  agricultural  pursuits 
and  farming. 

Q.  And  was  your  mother's  occupation — did  she 
continue  as  a  housewife  throughout  the  years  ? 

A.     She  did. 

Q.     Did  you  ever  take  a  trip  to  Japan  ? 

A.     Yes,  sir,  I  did. 

Q.     In  what  year? 

A.  To  the  best  of  my  recollection  it  was  in  1925, 
I  think  at  the  age — when  I  was  about  eight  years 
old.  We  left  the  United  States  sometime  in  July 
and  returned  approximately  in  September.  It  was 
just  merely  a  summer  vacation. 
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Q.     Was  that  merely  a  vacation  trip  ?  [60] 

A.     Yes,  to  the  best  of  my  recollection  it  was. 

Q.  Well,  did  anything  particular  happen  that 
you  recall  in  Japan  at  that  time  that  impressed 
itself  on  your  recollection? 

A.     Well,  no  particular  factor,  Mr.  Bernard. 

Q.  Were  you  asked  when  you  were  over  there 
to  take  any  oath  of  allegiance  or  do  anything 
towards  taking  out  citizenship  in  Japan? 

Mr.  Burdell :  Object  to  that  as  immaterial,  your 
Honor. 

The  Court:     The  objection  is  sustained. 

Mr.  Bernard:  I  wish  to  make  an  offer  of  proof, 
your  Honor.  I  offer  to  prove  by  this  witness  that 
while  he  was  in  Japan  at  that  time  he  did  not  take 
an  oath  of  allegiance  to  Japan  or  any  other  country 
or  take  any  steps  to  become  a  citizen  of  Japan. 

The  Court:  He  couldn't.  He  was  a  minor.  He 
had  no  election  until  after  he  had  passed  the  age 
of  twenty- one. 

Mr.  Bernard:  I  take  it,  then,  the  ruling  is 
against  me. 

The  Court:  Yes;  you  may  put  in  an  offer  of 
proof. 

Mr.  Bernard:     I  would  like  an  exception. 

The  Court :  You  may  state  an  offer  of  proof  and 
I  will 

Mr.  Bernard:     What  is  that? 
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The  Court :  You  may  state  an  offer  of  fjroof  and 
I  will  give  you  an  exception. 

Mr.  Bernard:  Well,  I  think  I  dictated  it  into 
the  record.    Will  you  read  it. 

(The  offer  of  proof  was  thereupon  read  by 
the  reporter.)  [61] 

Mr.  Burdell:  Object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:  The  objection  is  sustained  and  the 
offer  of  proof  is  rejected. 

Mr.  Bernard:     May  we  save  an  exception? 

The  Court:     Yes,  sir. 

Mr.  Bernard:     Q.     Where  did  you  go  to  school? 

A.  Well,  I  started  grammar  school  in  Hood 
River;  finished  high  schools,  also,  at  Hood  River. 

Q.  By  the  way,  this  trip  that  you  took  to  Japan 
when  you  were  about  ten  years  old,  were  you  ever 
in  Japan  after  that  ? 

A.  No,  sir,  I  have  never  been  in  Japan  since 
that  time. 

Q.  Were  you  ever  in  any  foreign  country  after 
that? 

A.  Yes,  I  believe  once  in  Mexico,  in  1937;  we 
crossed  the  border  near  some  small  town  to  the 
south  of  San  Diego. 

Q.     And  how  long  were  you  there  ? 

A.     I  think  four  hours. 

Q.     Ever  resided  in  any  foreign  country  at  all  ? 

A.     No,  sir. 
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Q.  After  you  finished  high  school  in  Hood  River 
where  did  you  go  to  school  ? 

A.     I  attended  the  University  of  Oregon. 

Q.  And  how  long  were  you  at  the  University  of 
Oregon  ? 

A.  I  commenced  the  pre-law  career  there  in 
1933,  and  commenced  the  Law  School  in  1936.  I 
received  my  Bachelor  of  Arts  degree  in  [62]  1937 
and  my  Bachelor  of  Laws  in  1939. 

Q.  You  were  how  old,  then,  when  you  finished 
the  school  ? 

A.  I  believe  I  was  twenty-three  years  when  I 
finished  the  University  of  Oregon  Law  School. 

Q.     Have  you  voted  in  the  United  States? 

A.     I  have,  sir. 

Q.     Have  you  ever  voted  in  any  other  country? 

A.     No,  sir,  I  have  not. 

Q.  Now,  what  date  do  you  say  you  finished  the 
Law  School  on,  Mr.  Yasui? 

Mr.  Burdell:  If  the  Court  please,  I  object  to 
that  as  incompetent,  irrelevant  and  immaterial. 

The  Court:  Oh,  I  think  it  is  preliminary.  He 
may  answer. 

Mr.  Bernard:  Q.  What  date  did  you  say  you 
finished  the  Law  School  on? 

A.     In  June  of  1939. 

Q.  And  when  did  you  go  to  work  for  this  office 
of  the  Consul  General  in  Chicago? 

A.     The  following  year,  in  April,  1940. 
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Q.     And  what  did  you  do  in  the  meantime  ? 

A.  Well,  pending  the  results  of  the  bar  examina- 
tion I  helped  as  a  ranch  hand  on  my  father's  farm. 
In  approximately  Septemlier  we  heard  the  results, 
and  having  completed  the  bar  I  attempted  to  prac- 
tice law  both  in  Hood  River  and,  for  a  short  while, 
in  Portland,  Oregon.  [63] 

Q.  Now,  I  wish  you  would  tell  the  Court  how 
you  secured  this  position  in  Chicago. 

A.  To  the  best  of  my  knowledge,  the  Japanese 
Consulate  at  Chicago  was  elevated  a  Consulate 
General  in  1940.  There  was  a  need  for  an  enlarged 
staff  at  that  time.  The  Consul  General  newly  ap- 
pointed had  been  a  former  Consul  here  at  Portland. 
There  was  a  letter  written  by  my  fathei'  to  the 
Consul  General  stating  that  I  had  graduated  in  law 
school  and  that  he  believed  that  T  would  be  fit  for 
such  a  position.  I  secured  letters  of  recommenda- 
tion from  Dean  Wayne  L.  Morse,  of  the  Oregon 
Law  School,  as  I  recall  it  a  certificate  from  the 
Registrar  at  the  University  of  Oregon,  and  also 
various  letters  of  recommendation  from  people  in 
Hood  River  and  in  Portland.  Because  there  was 
a  need  for  a  man  who  could  speak  English  as  well 
as  Japanese  and,  I  suppose  also  because  of  some 
of  the  records  that  I  had  while  I  attended  the 
University  of  Oregon,  I  was  selected  for  that 
position. 

Q.     And  when  did  you  go  to  Chicago  ? 
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A.  As  I  recall,  I  arrived  in  Chicago  on  April 
1st,  1940. 

Q.  Were  you  required  at  that  time  to  take  any 
oath  of  allegiance  ? 

A.     I  was  not  required 

Mr.  Burdell:  (Interrupting)  Objected  to,  your 
Honor,  as  incompetent,  irrelevant  and  immaterial. 

The  Court:  Well,  I  am  not  sure  that  it  is  in- 
competent, if  he  took  an  oath  of  allegiance  after  he 
arrived  at  the  age  of  majority.  [64] 

Mr.  Burdell:  Well,  your  Honor,  the  indictment 
in  this  case  charges  a  violation  of  Public  503,  which 
declares,  your  Honor,  any  act  in  violation  of  any 
of  the  orders  issued  by  the  Commanding  General 
of  the  Western  Defense  Command,  and  the  defend- 
ant is  charged  with  violating  Public  Proclamation 
No.  3,  which  i3rovides  that  all  persons  of  Japanese 
ancestry  residing  or  being  within  the  geographical 
limits  of  Military  Area  No.  1  shall  observe  certain 
conduct.     It  is  not  limited  to  alien  Japanese. 

The  Court:  I  know  it  is  not,  and  that  is  what 
makes  me  doubt  its  constitutionality;  therefore,  I 
hold  that  the  proof  is  competent  to  establish 
whether  there  be  citizenship,  notwithstanding  that 
your  indictment  did  not  allege  that  this  man  was  a 
citizen,  therefore,  that  is  the  point,  I  think,  in  this 
case,  and  that  is  the  point  that  I  have  asked  these 
gentlemen  to  be  present  here  as  friends  of  the  Court 
to  determine  whether  or  not  that  is  constitutional. 
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Mr.  Burdell:  Yes.  Does  your  Honor  care  to 
hear  argument  at  this  time  ? 

The  Court:  No,  I  don't  care  to  have  any  argu- 
ment on  it  right  now,  because  I  want  to  proceed 
with  proof  on  the  subject. 

Mr.  Burdell :     Very  well,  your  Honor. 
The  Court:     And  I  want  to  hear  proof  on  both 
sides,  if  the  question  is  going  to  be  raised.    Proceed. 
Mr.  Bernard:     Would  you  read  the  witness  the 
question,  Mr.  Ranch.  [65] 

(The    question    referred   to    was    thereupon 
read,  as  follows: 

"Were  you  required  at  that  time  to  take  any 
oath  of  allegiance?") 

A.  I  was  not  required  to  take  any  oath  of 
allegiance  when  I  began  my  employment  with  the 
Consulate  General  in  Chicago. 

Q.  Or  were  you  required  to  take  any  oath  of 
allegiance  at  any  time  during  your  employment '? 

A.     No,  sir,  I  was  not  so  required. 

Q.  And  did  you,  whether  you  were  required  or 
not,  take  any  oath  of  allegiance  at  any  time  from 
the  commencement  to  the  end  of  your  service  there 
in  Chicago?  A.     No,  sir,  I  did  not. 

Q.  Now,  will  you  please  state  to  the  Court  your 
duties  in  that  position  and  what  you  did. 

A.  I  was  employed  as  a  general  secretary  in 
charge  of  the  correspondence.  There  was  an 
American  fellow  by  the  name  of  Bob  Murphy  and 
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myself  that  handled  like  duties.  We  received  the 
morning  mail,  submitted  them  to  the  Consul  Gen- 
eral, and  the  Consul  General  would  submit  one  of 
the  letters  to  either  Murphy  or  myself  to  answer, 
the  reason  being  that,  because  of  our  facility  with 
the  English  language,  we  could  phrase  the  letter 
better  than  the  Consul  himself.  As  soon  as  these 
letters  were  drafted  we  submitted  them  to  him  for 
approval,  and  if  approved  we  typed  them  out  and 
sent  them  out.  Also  in  connection  with  our 
duties  [66]  on  various  occasions  the  Rotary  Clubs 
and  various  civic  organizations  would  call  upon  the 
Consul  to  send  a  man  to  exj^lain  the  position  of 
Japan  in  the  Far  East,  or  perhaps  some  club  or 
organization  would  want  to  know  about  flower  ar- 
rangement. I  acted  as  research  on  such  matters 
and  upon  such  occasions  I  did  go  to  such  civic 
meetings  or  ladies'  meetings  to  make  such  speeches. 

Q.  You  have  mentioned  Bob  Murphy  who  was 
doing  work  similar  to  yours.    Was  he  an  American  ? 

A.  Yes,  he  was  a  Caucasian  American,  born,  I 
believe,  in  Nebraska. 

Q.     And  were  there  any  other  white  employees? 

A.  Yes,  there  was  Frances  McDougall,  who  was 
a  naturalized  American,  who  was  the  tyj^ist  for  the 
office. 

Q.  Now,  did  the  nature  of  your  employment 
change  at  all  during  the  time  that  you  were  there? 

A.     No,    not    particularly.      The    only    possible 
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change  was  that  the  Consul  General  himself  was  re- 
called in  1941,  September  I  believe  the  month  was, 
and  since  that  time  I  acted  under  the  Acting  Con- 
sul General.  That  was  the  only  nature  of  the 
change. 

Q.  I  believe  one  of  the  witnesses  testified  that 
you  said  up  in  Missoula  that  you  were  first  a  secre- 
tary and  then  a  sort  of  public  relations  man. 

A.     Yes,  I  believe  that  statement  was  made. 

Q.     Well,  what  about  that,  Mr.  Yasui? 

A.  Well,  as  I  recall  my  testimony  at  Fort  Mis- 
soula, no  such  [67]  statement  was  made  that  I  was 
ever  a  public  relations  man.  However,  I  did  testify, 
as  I  do  now,  that  I  did  make  certain  speeches  there, 
if  that  l)e  so  construed  as  public  relations. 

Q.  And  did  you  make  speeches  with  regard  to 
Japan's  position  in  the  war  witli   China? 

A.     Yes,  I  did,  sir. 

Q.  Were  those  speeches  that  you  refer  to  be- 
fore public  bodies?  A.     Yes,  sir,  it  was. 

Q.     I  mean   clubs,   and  things   of  that   kind? 

A.     Yes,  sir,  like  Rotary,  I  believe. 

Q.  By  the  way,  what  was  your  salary  while  you 
were  working  there? 

A.  My  salary  was  one  hundred  twenty-five  dol- 
lars per  month. 

Q.  Wlien  did  you  first  hear  of  the  attack  on 
Pearl  Harbor?  A.     On   December  7,   1941. 

Q.     When  did  you  resign  your  position? 
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A.  As  I  recaU,  on  the  8th  day  of  December, 
1941. 

Q.  Did  you  sever  your  entire  connection  with 
them  at  that  time?  A.     I  did,  sir. 

Q.    And  why  did  you  resign? 
A.     Because  I  felt  that  as  a  loyal  American  citi- 
zen I  could  not  be  working  for  the  Japanese  Con- 
sulate after  the  declaration  of  war. 

Q.  Did  you  receive  any  advice  on  that  from 
anybody  ? 

A.  No  advice  that  prompted  me  to  so  act,  except 
possibly  a  telegram  from  my   father,   that  wired 

me  that  now  that  this  country 

Mr.  Bernard:  (Interrupting)  You  can't  state 
the  contents  of  it.  [68]  I  would  like  this  wire 
marked  for  identification. 

(Telegram  bearing  date  December  8,  1941, 
M.  Yasui  to  Minoru  Yasui,  so  produced,  was 
thereupon  marked  for  identification  as  Defend- 
ant's Exhibit  11.) 

Mr.  Bernard:  Will  you  hand  that  to  the  wit- 
ness, and  ask  him  if  he  identifies  that  as  a  wire  he 
received  from  his  father. 

A.  Yes,  this  is  the  wire  that  I  received  from 
my  father. 

Mr.  Bernard:  I  would  like  to  offer  the  wire 
in  evidence. 

Mr.   Burdell:     The  only  objection  is  that  it  is 
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immaterial.  We  do  object  on  that  ground.  The 
further  objection  that  it  is  hearsay  and  self-serving. 
The  Court :  The  Court  has  ruled  that  it  is  perti- 
nent to  show  this  defendant  is  an  American  citizen 
or  not.  That  depends  on  the  question  of  his  inten- 
tion. The  intention  may  be  shown  by  a  great  many 
acts  or  declarations,  and  the  objection  that  this 
is  self-serving  goes  simply  to  the  question  of  weight 
rather  than  admissibility.  I  think  it  may  throw 
some  light  on  his  intention  and  is  admitted. 

(The  telegram  referred  to,  so  offered  and 
received,  having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Defendant's  Exhibit  11.) 

Mr.  Bernard:  This  is  a  telegram  dated  Decem- 
ber 8th,  1:00  A.  M.,  Hood  River,  Oregon.  "Minoru 
Yasui,  306  Dearborn  Plaza,  1032  North  Dearborn 
Street,  Chicago.  As  war  has  started  your  [69] 
country  needs  your  service  as  a  United  States 
reserve  officer.  I  as  your  father  strongly  urge  you 
to  respond  to  the  call  immediately.    M.  Yasui." 

Q.  What  did  you  do  about  offering  your  services 
to  your  country,  Mr.  Yasui? 

A.     Before  that 

The  Court:  (Interrupting)  Just  a  moment.  I 
think  that  is  objectionable. 

Mr.  Bernard:  Well,  I  don't  know  what  your 
Honor  lias  in  mind.  I  am  offering  it  also  as  to  bis 
intentions. 

The   Court:     You   may   ask    him   what   he    did 
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toward  offering  his  services  to  Japan  or  the  United 
States,  whichever  you  wish. 

Mr.  Bernard:    All  right,  I  will  confine  it  to  the 
United  States.    Did  you  do  anything  towards  offer- 
ing your  services  to  Japan?  A.     I   did  not. 
Q.     All  right,  what  did  you  do  towards   offer- 
ing your  services  to  the  United  States? 

A.  I  immediately  wired  Headquarters,  Second 
Military  Area,  at  Portland,  Oregon,  offering  my 
immediate  services. 

Mr.  Bernard:  I  would  like  to  have  this  marked 
for  identification. 

(Letter,  bearing  date  December  8,  1941,  ad- 
dressed to  2nd  Lt.  Minoru  Yasui,  signed  "E.  P. 
Curtis,  Major,  A.  G.  D.,  Asst.  Adj.  Gen.",  so 
produced,  [70]  was  thereupon  marked  for 
identification  as  Defendant's  Exhibit   12.) 

Mr.  Bernard :  Q.  I  will  ask  you  to  examine  the 
document  which  has  just  been  marked  for  identifi- 
cation and  tell  me  what  that  is? 

A.  Yes,  this  is  the  letter  that  I  received  in 
answer  to  the  telegram  that  I  sent  on  Decem- 
ber 8th. 

Mr.  Bernard:  We  will  offer  the  document  in 
evidence. 

Mr.  Burdell:  We  feel  that  it  is  immaterial, 
your  Honor. 

The  Court :  Let  me  see  it.  The  Government  has 
introduced  evidence  of  this  man's  statements  that 
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he  was  a  reserve  ofi&eer,  and  this  would  confirm 
that.    It  is  therefore  received. 

(The  letter  referred  to,  so  offered  and  re- 
ceived, having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Defendant's  Exhibit  12.) 

Mr.  Bernard:   (Reading) 

*' Headquarters    Second   Military   Area 

"225  U.  S.  Court  House 

' '  Portland,  Oregon 

"201- Yasui,    Minoru  EPC/f 

"2nd  Lt.,  Inf-Res.  December  8,  1941 

"Subject:  Extended  Active  Duty 

"To:    2nd  Lt.  Minoru  Yasui,  Inf-Res. 
1032  N.  Dearborn  Street 
Chicago,  Illinois 

"1.  Receipt  of  your  telegram  of  December  8, 
1941,  is  [71]  acknowledged.  Your  tender  of  serv- 
ice is  appreciated  and  has  been  made  of  record  at 
this  headquarters. 

"2.  No  change  in  the  present  War  Department 
policy  of  ordering  officers  to  active  duty  to  fill  exist- 
ing vacancies  has  been  made.  When  your  name  is 
reached  on  our  priority  list  for  active  duty,  you 
will  be  contacted  })v  this  headquarters.  In  the  mean- 
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time,  it  is  suggested  that  you  hold  yourself  in  readi- 
ness for  an  early  call  to  active  duty. 

''By  command  of  Major  General  Benedict: 
"E.  P.  CURTIS 

"Major,  A.  G.  D. 
"Asst.  Adj.  Gen." 

Mr.  Bernard:  I  hand  you  what  purports  to  be 
a  telegram,  dated  December  11th, — and  ask  first 
that  that  be  marked  for  identification. 

(Telegram,  bearing  date  December  11,  1941, 
E.  P.  Curtis,  Assistant  Adjutant  General,  to 
"2nd  Lt.  M.  Yasui,  Inf.  Res.,  1032  North 
Dearborn  Street",  so  produced,  was  thereupon 
marked  for  identification  as  Defendant's  Ex- 
hibit 13.) 

Mr.  Bernard:  Q.  I  ask  you  to  examine  it  and 
state  what  that  is? 

A.  This  is  a  telegram  in  answer  to  the  second 
telegram  that  I  had  written  to  the  Second  Head- 
quarters. 

Q.  I  see.  You  had  sent  a  second  telegram  after 
the  one  you  have  previously  referred  to?  [72] 

A.     Yes,  sir,  I  had. 

Mr.  Bernard:  We  will  offer  in  evidence  the 
telegram  identified  by  the  witness. 

Mr.  Burdell:     No  objection. 

The  Court:     Admitted. 
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(The  telegram  referred  to,  so  offered  and 
received,  having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Defendant's  Exhibit  13.) 

Mr.  Bernard:  (Reading)  "December  11,  7:15 
P.  M.  2nd  Lt.  M  Yasui,  Inf  Res.  1032  North  Dear- 
born St.  Reurtel  effective  date  or  details  regard- 
ing your  active  duty  not  yet  determined  stop  await 
further  instructions.  E.  P.  Curtis  Asst  Adj  Gen." 
Q.  Did  you  communicate  further  with  the  War 
Department  after  that? 

A.  No,  not  directly  from  Chicago,  to  the  best 
of  my  knowledge. 

Mr.  Bernard:  I  will  hand  you  a  letter  dated 
March  28,  1942,  and  ask  you— first,  I  will  ask  that 
it  be  marked  for  identification. 

(Letter,  bearing  date  March  28,  1942,  ad- 
dressed to  "2nd  Lt.  Minoru  Yasui,  Inf -Res., 
704  12th  Street,  Hood  River,  Ore.",  signed  "W. 
R.  Martin,  Captain,  A.  G.  D.,  Asst.  Adj.  Gen.", 
so  produced,  was  thereupon  marked  for  identi- 
fication as  Defendant's  Exhibit  14.) 

Mr.  Bernard:  Q.  The  letter  now  having  })een 
marked  for  identi-  [73]  fication,  I  will  ask  you 
to  examine  it  and  state  what  that  is? 

A.  This  is  a  letter  from  the  Second  Military 
Area  Headquarters  that  I  received  here  in  Portland 
after  1  had  returned  from  Chicago,  stating  my 
status  here  in  the  Reserve  Officer  Corps. 
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Mr.   Bernard:     We   will   offer   in   evidence   the 
letter  identified  by  the  witness. 
Mr.     Burdell:     No  objection. 
The  Court:    Admitted. 

(The  letter  referred  to,  so  offered  and  re- 
ceived, having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Defendant's  Exhibit  14.) 

Mr.  Bernard:    This  says: 

"Headquarters  Second  Military  Area 

225  U.  S.  Court  House 

Portland,  Oregon 

"201- Yasui,  Minoru,  hjs/vjm 

"2nd  Lt.,  Inf-Res.  March  28,  1942. 

"Subject:     Status. 

"To:    "2nd  Lt.  Minoru  Yasui,  Inf-Res. 
704-12th  Street, 
Hood  River,  Ore. 

"The  following  War  Department  letter,  file  and 
subject  as  above,  dated  March  19,  1942,  forwarded 
by  1st  indorsement,  Hq.  Ninth  Corps  Area,  dated 
March  23,  1942,  is  quoted  for  your  information  and 
guidance : 

"1.  Reference  is  made  to  your  first  wrapper 
indorsement  of  February  25,  1942,  forwarding  re- 
port of  physical  examination  [74]  dated  January 
19,  1942,  of  Second  Lieutenant  Minoru  Yasui,  In- 
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fantiy  Reserve,  (O-360897).     The  physical  defect, 
defective  vision,  8/200  right,  is  noted. 

"2.  Waiver  of  the  above  noted  defect  is  author- 
ized for  limited  service  under  the  provisions  of 
letter,  this  office  dated  January  7,  1942,  file  AG 
210.31  (12-19-41)  RP-A,  subject:  'Waiving  of 
physical  defects  for  limited  service  officers  of  the 
supply  arms  and  services.' 

"3.  Lieutenant  Yasui  will  be  retained  in  the  In- 
fantry Reserve  with  eligibility  for  limited  service 
only. 

"By  command  of  Major  General  Benedict: 
"W.  R.  MARTIN, 

"Captain,  A.  G.  D., 
"Asst.  Adj.  Gen." 

Q.  Have  you  ever  been  called  to  active  service, 
Mr.  Yasui? 

A.  No,  sir,  I  have  not  been  called  to  active 
service. 

Q.  And  have  you  ever  withdrawn  your  request 
to  be  assigned  to  active  service? 

A.  No,  sir,  I  have  never  withdrawn  such  re- 
quest. 

Q.  And  are  you  willing  to  go  in  active  service 
at  any  time?  A.     I  am,  sir. 

Q.  Now,  I  notice  that  that  letter  is  addressed 
to  Hood  River,  in  March,  and  the  others  hav(!  l)een 
to  Chicago.    When  did  you  return  to  the  West? 

A.     I  returned  to  Portland  on  July  12,  1942. 
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Q.     On  when?  [75] 

A.     July— January  12,  1942. 

Q.  And,  with  reference  to  that,  when  did  you 
go  up  to  the  FBI  office? 

A.  On  the  afternoon  of  my  arrival  here  in  Port- 
land, Oregon. 

Q.  And  what  was  your  purpose  in  going  to  the 
FBI  office? 

A.  I  had  several  conversations  with  Mr. 
Splendor,  who  is  the  Special  Agent  of  the  Federal 
Bureau  of  Investigation  at  Chicago,  and  he  had 
suggested  that  it  would  be  a  very  wise  thing  for 
me  to  keep  in  touch  with  the  Federal  Bureau  of 
Investigation  agents  and  inform  them  of  my  re- 
moval from  Chicago  to  the  West  Coast  area. 

Q.  And  it  was  for  that  reason  that  you  went 
up  there? 

A.  And  incidentally  to  inquire  about  my  father, 
w^hom  I  had  not  seen  for  the  last  two  years. 

Q.  Now,  you  had  a  conversation  with  Mr.  Mize, 
at  which  I  believe  Mr.  Davis  also  was  present  at 
least  during  a  part  of  the  conversation.  I  don't 
know  as  there  is  very  much  difference  between  you 
as  to  what  happened,  but  I  wish  you  would  state 
your  version  of  that  conversation. 

A.  In  general,  the  conversation  as  reported  by 
Mr.  Mize  is  correct.  We  did  discuss  our  school 
days,  and  then  we  went  into  whether  or  not  the 
Army  at  the  present  time  in  moving  the  Japanese- 
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American  citizens  along  with  the  enemy  aliens  was 
justified  or  not.  Ray  Mize  posed  the  question  that 
if  I  were  the  Commander  in  Chief  of  the  Western 
Defense  Area,  knowing  [76]  that  an  imminent  in- 
vasion was  possible,  how  would  I  be  absolutely  sure 
that  the  security  of  this  country  would  not  be  in 
danger.  Well,  the  only  logical  answer  would  be  to 
intern  the  Japanese.  However,  I  asked  the  aca- 
demic question,  if  Mize  himself  was  God  almighty 
how  would  he  prevent  wars,  to  be  absolutely  sure 
to  prevent  wars.  Mize  answered  that  he  would 
destroy  the  people.  Of  course,  that  is  the  extreme 
view,  but  we  did  converse  along  those  lines. 

Q.  AVell,  at  that  time  do  you  know  whether 
there  had  been  any  orders  removing  the  American 
citizens  ? 

A.     At  that  time  there  was  no  such  order. 

Q.  And  this  was  a  sort  of  an  academic  discus- 
sion ? 

A.  It  was  a  hypothetical  question  at  the  time, 
yes,  sir. 

Q.  I  believe  Mr.  Mize  also  said  that  you  were 
sorry  that  you  had  taken  the  action  that  you  had. 
I  believe  that  was  in  a  later  conversation  you  had 
with  him. 

A.  No,  I  believe  that  statement  had  been  niade 
at  the  time.  The  (jnestion  was  whether  I  })elieved 
any  repercussions  would  hap])en  from  my  testing 
the  constitutional ity  of  the  cnrfew  act,  and   I  be- 
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lieved  that  possibly  there  would  be  repercussions 
that  would  be  harmful  to  the  Japanese  colony. 

Q.  I  was  in  error.  Your  conversation  with  Ray 
Mize  was  on  April  3rd,  I  believe,  and  the  one  with 
Mr.  Quinn  was  on  January  12th. 

A.     As  I  recall,  it  was  on  March  30th.  [77] 

Q.  Your  recollection  was  that  it  was  March 
30th'?  A.    Yes,  sir. 

Q.  And  what  did  you  have  in  mind  when  you 
made  that  last  statement "? 

A.  Well,  there  is  always  a  possibility  of  more 
stringent  regulations  being  imposed,  and,  secondly, 
the  public  resentment  against  any  one,  possibly, 
testing  the  constitutionality  of  an  Army  order. 

Q.  Now,  Dr.  Everson  and  Mr.  Scott  testified  as 
to  your  testimony  up  there  at  Missoula.  You  did 
appear  at  the  time  of  your  father's  hearing  before 
the  Alien  Board,  did  you?  A.     I  did,  sir. 

Q.  And  what  is  your  recollection  as  to  what  you 
told  them  about  j^our  activities'? 

A.  Wei],  substantially,  the  testimony  of  Dr. 
Everson  and  Mr.  Scott  is  correct.  I  did  testify  that 
I  was  employed  at  the  Consulate  General ;  I  told 
them  something  of  my  family  background  and  my 
education  and  what  I  did  there  in  Chicago;  also 
stated  the  fact  that  I  was  a  reserve  officer,  and 
answered  questions  in  general  from  the  members 
of  the  Board. 

Q.     What  is  your  recollection  as  to  whether  or 
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not  you  mentioned  up  there  the  fact  that  you  had 
gotten  letters  of  recommendation  from  Di'.  Wayne 
Morse  and  others'? 

A.     I  didn't  hear  the  question,  sir. 

Q.  What  is  your  recollection  as  to  whether  you 
told  the  Board  that  [78]  you  had  also  got  letters 
of  recommendation  from  Dean  Morse  and  others? 

A.  I  believe  the  statement  was  made  that  I  did 
receive  recommendations  from  the  various  deans 
and  officials  at  the  University  of  Oregon. 

Q.  Now,  one  of  the  witnesses,  I  believe  Dr. 
Everson,  also  said  that  you  said  you  later  became 
public  relations  man  on  behalf  of  the  Consul  and 
that  you  made  speeches  wbich  the  Consul  usually 
looked  over  and  ajjproved  before  you  delivered 
them. 

A.  The  testimony  at  the  time  of  the  hearing  was 
brought  out  that  I  had  no  discretion  in  picking  the 
exact  subject  or  in  picking  the  wording  of  the 
speeches. 

Q.  Well,  w^as  it  a  fact  that  these  speeches  were 
approved  by  the  Consul  General  befoi'e 

A.   (Interrupting)     That  is  correct,  sir. 

Q.     I  see;  and  you  so  told  the  Board? 

A.    Yes,  I  did. 

Q.  Mr.  Everson  also  mentioned  that  something 
was  said  by  you  about  making  speeches  at  Kan- 
kakee, some  such  place  as  that.  Do  you  recall  that 
place  ? 
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A.  To  the  best  of  my  knowledge,  I  have  never 
been  to  Kankakee. 

Q.  Now,  have  you  ever  obtained  or  attempted 
to  obtain  naturalization  in  any  foreign  state  what- 
soever ?  A.     No,  sir,  I  have  not. 

Q.  Have  you  ever  taken  an  oath  or  made  an  af- 
firmation or  other  [79]  declaration  of  allegiance  to 
a  foreign  state! 

A.  No,  sir,  I  haven't  made  any  such  affirmation 
or  oath. 

Q.  Have  you  ever  entered  into  or  served  in  the 
armed  forces  of  a  foreign  state  f 

A.     No,  sir,  I  have  not. 

Q.     Or  have  you  ever  offered  so  to  do  ? 

A.     No,  sir,  I  have  not. 

Q.  Have  you  ever  accepted  or  performed  the 
duties  of  any  office,  i)ost  or  employment  under  the 
government  of  a  foreign  state  whi-ch  only  nationals 
of  such  state  are  eligible  to  perform  *? 

A.     No,  sir,  I  have  not. 

Q.  Have  you  ever  voted  in  a  political  election 
in  a  foreign  state?  A.     No,  sir. 

Q.  Or  participated  in  an  election  or  plebiscite 
in  determining  the  sovereignty  over  a  foreign 
state?  A.     No,  sir. 

Q.  Have  you  ever  made  a  formal  renunciation  of 
nationality  before  a  diplomatic  or  consular  agent 
of  the  United  States  in  a  foreign  state  ? 

A.     No,  sir,  I  have  not. 
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Q.  Or  have  you  made  any  renunciation  of  any 
kind  of  citizenship  in  the  United  States? 

A.  No,  sir,  I  have  never  renounced  American 
•citizenship. 

Q.  Have  you  ever  deserted  the  military  or 
naval  services  of  the  [80]  United  States? 

A.     No,  sir,  I  have  not. 

Q.     In  time  of  war  or  otherwise? 

A.     No,  sir. 

Q.  Have  you  ever  committed  any  act  of  treason 
or  attempting  by  force  to  overthrow  or  bear  arms 
against  the  United  States?  A.     No,  sir. 

Q.  Or  have  you  ever  been  convicted  of  any  such 
offense?  A.     No,  sir. 

Q.  By  a  court  martial  or  by  a  court  of  the  civil 
jurisdiction?  A.     No,  sir,  I  have  not. 

Q.  And,  as  far  as  you  know,  have  you  ever, 
either  intentionally  or  unintentionally,  done  any 
act  to  renounce  citizenship  in  the  United  States 
of  America? 

A.  To  the  best  of  my  knowledge,  I  have  never 
renounced  my  American  citizenship. 

Q.  Or  have  you  ever  had  any  intention  of  so 
doing  ? 

A.     I  have  had  no  such  intention. 

Mr.  Bernard :  I  think,  your  Honor,  that  is  about 
all  of  it.  If  you  are  going  to  have  a  recess,  I  would 
like  to  check  my  notes. 

The  Court:     The  Court  will  take  a  recess. 
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(A   short   recess  was   thereupon  had,   after 
which  proceedings  were  resumed  as  follows:) 

The  Court:  Are  you  ready,  Mr.  Bernard?  Are 
you  ready  to  go  ahead?  [81] 

Mr.  Bernard:    Yes. 

Q.  Mr.  Yasui,  I  forgot  to  ask  you  whether  or 
not  you  have  ever  taken  an  oath  of  allegiance  to 
the  United  States  of  America  ? 

A.  Yes,  I  have  taken  an  oath  of  allegiance  to 
the  United  States  of  America  in  December,  1937, 
upon  the  completion  of  my  R.O.T.C.  course  from 
the  University  of  Oregon.  It  was  necessarily  post- 
poned to  December  because  I  had  not  reached  my 
majority  until  October. 

Q.  You  completed  it  in  October,  but  you  had  to 
wait  until  you  were  of  age  to  take  the  oath? 

A.     I  completed  it  in  June. 

Q.  Now,  at  the  time  of  your  arrest  on  this 
charge  what  were  you  doing  ? 

A.     At  the  time  of  my  arrest  ? 

Q.  Yes.  I  don't  mean  at  the  exact  moment.  I 
understand  you  were  waiting  to  go  into  the  Army, 
but  were  you  doing  any  Avork  in  the  meantime? 

A.  I  was  working  here,  employing  myself  as  an 
attorney  at  law,  in  the  practice  of  law,  in  Port- 
land? 

Q.     And  you  were  in  actual  practice  at  the  time? 

A.     I  was,  sir. 
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Q.  Now,  you  have  related  your  emi)]oymeiit  with 
the  Consul  General's  office  in  Chicago.  I  will  ask 
you  whether  you  have  had  any  employment  or  con- 
nection in  any  way,  directly  or  indirectly,  with  the 
Japanese  government  except  in  that  employ- 
ment? [82] 

A.  No,  sir,  I  have  had  no  such  other  connec- 
tion. 

Q.     Where  are  you  residing  now? 

A.  At  the  present  time  I  am  at  the  W.C.C.A. 
Assembly  Center  at  North  Portland,  Oregon. 

Q.  That  is  where  the  Japanese  are  now  being 
detained  for  twenty-four  hours  a  day  ? 

A.     That  is  correct,  sir. 

Q.  And  do  you  know  where  your  father's  resi- 
dence is? 

A.  I  understand  it  to  be  at  Camp  Livingston, 
Louisiana. 

Q.     And  where  is  your  mother  ? 

A.     I  believe  in  Pineville,  California. 

Q.     Have  you  got  some  sisters  ? 

A.  Yes,  sir,  one  sister,  I  believe  now  is  in  Den- 
ver, Colorado. 

Q.     She  was  younger  than  you  ? 

A.  Yes,  sir.  She  just  graduated  at  the  Uni- 
versity of  Oregon. 

Mr.  Bernard:     I  think  you  may  cross-examine. 
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C  ross-Examinat  ion 
By  Mr.  Donaugh: 

Q.     When  did  you  graduate  at  the  University 
of  Oregon? 

A.     I   graduated   at   the   University   of   Oregon 
proper  in  1937. 

Q.     And  were  admitted  to  the  bar  that  year? 

A.     No,  sir;  then  I  was  in  the  University  of  Ore- 
gon Law  School  and  graduated  in  1939. 

Q.     And   when  did  you   start  to   work   for   the 
Japanese  Consul  General  in  Chicago  ?  [83] 

A.     During  April,  1940,  the  year  following  my 
graduation. 

Q.     I  see ;  and  in  the  meantime  I  believe  you  said 
you  had  practiced  law  at  Hood  River  ? 

A.     For  a  short  time. 

Q.     Do  you  speak  Japanese?  A.     I  do,  sir. 

Q.     And  where  did  you  learn  to  speak  Japanese  ? 

A.     I  learned  it  from  my  parents. 

Q.     Do  you  speak  Japanese  in  your  home? 

A.     To  a  certain  degree,  yes,  sir. 

Q.     Have  you  spoken  Japanese  for  a  good  many 
years  ?  A.     Ever  since  I  can  recall. 

Q.     Ever  go  to  a  Japanese  language  school  or 
Japanese  school  of  any  kind  ? 

A.     Yes,  sir,  for  three  years. 

Q.     Whereabouts  was  that  ? 

A.     At  Hood  River,  Oregon. 

Q.    Whereabouts  ? 
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A.     At  Hood  River,  Oregon? 

Q.  At  Hood  River,  Oregon.  What  was  the  name 
of  that  school? 

A.  I  think  they  called  it  the  Japanese  language 
school. 

Q.     Japanese  language  school?  A.     Yes,  sir. 

Q.  Is  that  a  school  where  other  Japanese  young 
men  and  young  women  attended  ?  [84] 

A.    Yes,  sir. 

Q.    All  Japanese  students?  A.     Yes,  sir. 

Q.  AYhat  was  the  practice  up  there  in  regard  to 
Japanese  children  attending  the  school  ? 

A.  Well,  there  was  a  session  of  reading  and  then 
a  session  of  writing,  and  then  we  reviewed  what 
we  had  done  in  the  mornings  in  the  afternoons  and 
Saturdays,  and,  well,  it  was  just  done  in  an  attempt 
to  teach  us  to  read  and  write  the  Japanese  language. 
It  is  very  difficult  and  takes  considerable  study  to 
master  it. 

Q.  Was  it  attended  pretty  generally  by  the  sons 
and  daughters  of  Japanese  families  in  Hood  River  ? 

A.     Yes,  fairly. 

Q.     Do  you  recall  what  years  you  attended? 

A.  Not  exactly,  no,  but  I  was  attending  gram- 
mar school  at  the  time.  Probably,  oh,  about  prior 
to  1930,  about  '26,  '27,  on  up  to  about  1930.  I  don't 
recall  exactly  the  years. 

Q.  Did  you  go  to  any  other  Japanese  school  ex- 
cept that  one  ?  A.     No,  sir,  I  did  not. 


178  Minoru  Yasui  vs. 

Exhibit  X— (Continued) 
(Testimony  of  Minoru  Yasui.) 

Q.  Did  you  have  any  Japanese  societies  or  or- 
ganizations which  you  attended  in  Hood  River  or 
elsewhere  ? 

A.     By  Japanese  societies  what  do  you  mean? 

Q.  Organizations  or  associations  of  Japanese 
people  ? 

A.  There  is  the  Japanese  Methodist  church,  of 
which  my  father  [85]  and  mother  are  members,  that 
I  attended  on  Sundays;  and  the  Japanese- Ameri- 
can citizens  League,  comj^osed  of  American  citizens 
of  Japanese  ancestry;  and  that  is  about  all  the 
Japanese  organizations  that  I  have  attended. 

Q.     Ever  belong  to  any  Japanese  fencing  clubs? 

A.     No,  sir. 

Q.     Or  riding  clubs  of  any  kind  ? 

A.     No,  sir. 

Q.     Are  you  a  member  of  the  Methodist  church? 

A.     I  am,  sir. 

Q.     You  say  you  are?  A.     Yes,  sir. 

Q.  Have  you  ever  been  a  member  of  any  other 
church  ?  A.     No,  sir,  I  have  not. 

Q.  In  the  Japanese  language  school  what  lan- 
guage is  used  there  ? 

A.     Both  English  and  Japanese. 

Q.  Both  English  and  Japanese;  but  you  went 
there  to  learn  and  become  proficient  in  Japanese, 
is  that  it? 

A.     To  attempt  to  become  proficient,  yes. 
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Q.  Is  there  a  Japanese  farmers'  association  in 
your  community,  your  home  community  ? 

A.     No,  I  think  not,  not  in  Hood  River. 

Q.     You  never  belonged  to  it  yourself? 

A.     I  was  too  young  at  the  time. 

Q.  And  have  never  joined  it  since,  since  you 
have  become  older  ?  [86]  A.     No,  sir. 

Q.  How  long  after  you  went  to  work  for  the 
Japanese  Consul  General  did  you  register  with  the 
Secretary  of  State  in  Washington,  D.  C.  ? 

A.  The  registration  was  taken  care  of  by  the 
office.  The  Consul  General's  did  that  for  us  as 
employees.  As  I  recall,  even  the  chauffeur  of  our 
office  was  registered  with  the  Secretarj^  of  State. 

Q.  You  had,  however,  had  occasion  to  work 
there  for  a  considerable  period  of  time  before  your 
registration  was  filed? 

A.  Well,  to  the  best  of  my  knowledge,  it  should 
have  been,  if  not,  filed  twice,  because  I  signed  two 
documents,  once  in  '40  and  once  in  '41. 

Q.  I  see.  The  total  period  of  your  employment 
there  was  how  long? 

A.  Approximately  from  April  1st  until  De- 
cember 8th,— that  is,  April  1st  of  1940  until  De- 
cember 8th  of  1941. 

Q.  Now,  I  believe  you  stated  on  direct  exam- 
ination that  the  Japanese  Consul  General  by  whom 
you  were  employed  was  the  former  Japanese  Con- 
sul in  Portland?  A.     That  is  correct. 
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Q.     Did  I  understand  that  correctly? 

A.     That  is  correct,  sir. 

Q.    And  what  was  his  name  ? 

A.     His  name  was  Hiroshi  Asinu. 

Q.  And  how  long  ago  was  he  the  Japanese  Con- 
sul here  in  Portland? 

A.  I  do  not  recall.  I  don^t  remember  him  di- 
rectly. [87] 

Q.     You  didn^t  know  him  directly? 

A.     No,  sir. 

Q.  Then  your  contact  with  him  was  through 
whom?  A.     My  father. 

Q.  Did  your  father  and  the  Consul  have  any 
close  contacts,  so  far  as  you  know  ? 

A.     At  what  time  are  you  speaking,  sir? 

Q.  I  am  just  asking  you.  You  say  your  con- 
tact with  the  Japanese  Consul  General  was  through 
your  father.  A.     Yes,  sir. 

Q.  Had  your  father  and  the  Consul  General 
been  associates  over  a  long  period  of  time? 

A.  Well,  as  I  understand,  the  Hood  River  com- 
munity has  about  five  hundred  Japanese,  and  every 
Consul  here  goes  up  to  Hood  River  about  once  a 
year  to  contact  various  people,  and  my  father 
through  those  contacts  had  undoubtedly  met  Mr. 
Asinu. 

Q.  And  it  was  through  that  contact  by  your 
father  with  the  Japanese  Consul  that  the  letter  he 
wrote  soliciting  employment  for  you  is  what  got 
you  your  position,  is  that  it  ? 
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A.  As  I  understand,  that  together  with  what  I 
had  achieved  at  the  University  of  Oregon. 

Q.  Your  father  has  been  rather  active  in  the 
Japanese  colony  in  Hood  River,  hasn't  he? 

A.  He  has  been  very,  very  active  in  advancing 
the  betterment  of  that  community,  yes,  sir.  [88] 

Q.  Contributed  money  to  the  Japanese  war 
fund? 

A.     As  to  that  I  have  no  knowledge. 

Q.  Well,  isn't  it  a  fact  that  your  father  testified 
in  your  presence  before  the  Alien  Hearing  Board 
that  he  had  contributed  money  to  the  Japanese  war 
fund? 

Mr.  Bernard:  We  will  object  to  that,  your 
Honor,  on  the  ground  that  it  is  an  attempt  to  do 
indirectly  what  they  could  not  do  directly.  This 
young  man  would  not  be  bound,  under  the  circum- 
stances there  prevailing,  by  anything  that  his 
father  said  in  that  hearing. 

The  Court:  Xo,  I  don't  think  it  is  binding.  I 
will  sustain  the  objection. 

Mr.  Donaugh:  Q.  Were  you  present  at  the 
ceremony  in  the  Japanese  Consul's  office  in  Port- 
land when  your  father  was  given  a  high  honor  l)y 
the  Japanese  government  in  1940? 

A.     No,  sir,  I  was  not. 

Q.  You  are  aware  of  the  fact  that  he  received 
recognition  by  the  Japanese  government? 

A.     For  the  work  that  he  had  done  in  promoting 
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better  relations  between  the  Japanese  and  Ameri- 
•cans  in  Hood  Eiver  Valley,  yes. 

Q.  How  long  ago  did  you  say  you  returned  to 
Japan  ? 

A.  Well,  to  the  best  of  my  recollection,  after  I 
returned  to  this  country  I  became  nine  years  old. 
That  would  make  it  in  1925. 

Q.  You  went  over  there,  then,  when  you 
were 

A.     Eight  and  a  half,  approximately. 

Q.     Eight  and  a  half.  [89] 

Q.  You  returned  with  your  parents,  with  your 
father? 

A.  Yes,  sir,  my  mother  and  my  father  went  to 
Japan  to  visit  their  parents,  or  my  grandparents. 

Q.    How  long  were  you  there  ? 

A.  Approximately  three  months,  during  the  sum- 
mer vacation. 

Q.  Did  you  go  to  school  or  engage  in  activities 
of  your  own  there  under  the  guidance  of  your  par- 
ents while  you  were  there  ? 

A.  No,  sir;  it  was  the  summer  vacation.  We 
just  went  on  a  vacation  to  see  the  grandparents 
and  to  visit. 

Q.     Did  you  return  there  at  any  time  ? 

A.     No,  sir. 

Q.     That  is  your  only  trip  ? 

A.     That  is  my  only  trip. 
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Q.  Now,  in  regard  to  your  work  in  Chicago,  you 
had  occasion  to  deliver  speeches  occasionally  at  the 
request  of  the  Consul  General  ? 

A.     That  is  correct,  sir. 

Q.  How  many  of  those  public  appearances  would 
you  say  you  made  ? 

A,  Well,  I  can't  recall  the  exact  number,  but 
during  the  eighteen  or  twenty  months  I  was  there 
approximately  once  a  month. 

Q.  And  where  would  you  receive  your  directions 
to  deliver  a  speech  at  a  certain  time? 

A.     From  the  Consul  General. 

Q.     From  the  Consul  General? 

A.     Or  the  Acting  Consul  General. 

Q.  And  I  believe  you  testified  a  moment  ago 
that  you  prepared  [90]  these  talks  but  they  were 
approved  by  the  Consul  General  ? 

A.  Yes,  sir,  the  procedure  was  that  he  would 
suggest  a  particular  topic  and  talk  over  the  general 
outline  of  the  speech,  which  I  would  put  into  Eng- 
lish, submit  it  to  him  for  approval,  and  if  ap- 
proved then  I  gave  the  speech  itself. 

Q.  But  you  said  that  you  had  no  discretion  in 
what  you  did,  is  that  it  ? 

A.  That  is,  I  was  under  the  direct  supervision  of 
the  Consul  General. 

Q.  In  other  words,  you  did  and  said  what  the 
Consul  General  wanted  you  to  do  ? 

A.     Virtually,  yes,  sir. 
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Q.  Well,  now,  when  you  went  to  work  for  the 
Japanese  government,  through  the  Japanese  Con- 
sul General,  you  were  aware,  were  you  not,  that 
conditions  between  Japan  and  the  United  States 
over  a  period  of  a  number  of  years  had  caused 
considerable  comment  and  difficulty  in  the  exchange 
of  messages,  indicating  the  possibility  of  strained 
relations  between  this  country  and  Japan?  You 
knew  of  that,  did  you  not?  A.    Yes,  I  did. 

Q.  Did  you  not  know  that  even  as  far  back  as 
1927 — or  '37,  rather,  that  an  American  gunboat  and 
American  sailors  had  been  fired  on  by  the  Japanese, 
and  that  that  and  a  series  of  companion  acts  in 
China,  in  the  International  Settlement,  where 
American  citizens  were  involved,  had  caused  a 
strained  conditions  between  [91]  those  two  coun- 
tries ? 

A.  Yes,  I  understood  all  those  things  and  it  was 
my  purpose  when  I  worked  for  the  Consul  General 
of  Japan  possibly  to  work  for  a  better  relationship. 
The  letter  from  Dean  Wayne  L.  Morse  particularly 
pointed  out  that  a  person  born  in  this  country  of 
Japanese  parents  might  contribute  not  only  to  the 
peace  of  this  country  but  the  peace  of  the  world  by 
attempting  to  explain  the  position  of  Japan,  to 
bring  out  economic  conditions.  It  proved  subse- 
quently that  we  were  wrong. 

Q.     But  you  testify  that  you  had  no  discretion 
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in  what  you  did,  that  you  did  what  you  were  told 
to  do  by  the  Japanese  Consul  ? 

A.     That  is  correct. 

Q.  And  did  not  exercise  your  opinions  as  an 
American  citizen,  but  did  what  the  agent  of  the 
Japanese  government  asked  you  to  do  and  said 
what  he  asked  you  to  say  ? 

A.  That  is  correct,  to  bring  out  what  the  Jap- 
anese government  has  to  say  to  the  attention  of 
the  American  people,  to  express  it  so  it  could  be 
understood. 

Q.  And  w^ell  knowing  that  the  attitude  of  this 
Oovernment  and  the  American  people  was  con- 
trary to  the  policy  of  Japan  that  you  were  defend- 
ing, speaking  about? 

A.  Because,  as  I  said  before,  I  thought  it  was 
my  contribution  to  the  preservation  of  peace.  As 
I  admitted  before,  we  were  wrong,  but  that  was  my 
sincere  purpose  in  working  for  the  Consulate  Gen- 
eral of  Japan.  [92] 

Q.  When  you  spoke  to  Special  Agent  Mize  and 
Special  Agent  Davis  of  the  FBI  and  made  the 
comment  which  has  been  referred  to  here  and  which 
I  believe  you  testified  to  on  direct  examination,  that 
under  certain  conditions  the  Japanese  on  the  Pa- 
cific Coast  should  be  interned,  did  you  make  any 
distinction  in  that  between  aliens  and  Japanese- 
Americans?  What  was  your  attitude  that  you  ex- 
pressed to  Mr.  Mize  and  Mr.  Davis  ? 
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A.  At  that  time  the  hypothetical  question  arose, 
how  would  we  be  absolutely  sure,  how  would  we 
absolutely  protect  the  security  of  this  country,  in 
case  of  an  invasion  by  Japan  f  In  answer  to  a  hypo- 
ethical  question  like  that,  of  course,  the  obvious 
answer  would  be  either  to  destroy  or  to  intern  all 
the  Japanese  and  Japanese  Americans,  that  is  the 
only  absolutely  sure  way,  but  that  is  purely  a  theo- 
retical question. 

Q.  That  is  true ;  but  your  answer  to  the  question 
was  the  internment  of  the  Japanese,  Japanese 
aliens  or  Japanese- Americans ;  that  was  the  answer 
you  gave  them?  In  answer  to  the  question,  that  is 
what  you  gave  as  your  opinion  ? 

A.  That  is  correct,  yes,  as  far  as  theory  and 
logic  is  concerned. 

Q.  Now,  you  have  indicated  that  you  have  had 
some  regret  by  reason  of  possible  repercussions  by 
w^hat  you  have  done  concerning  your  violation  of 
the  curfew  hour.  Has  some  resentment  come  to  you 
on  the  part  of  Japanese  in  that  connection? 

A.  No,  sir,  there  has  been  no  resentment.  The 
only  reason  I  feel  that  perhaps  it  is  too  bad  is  to 
be  opposing  something  that  the  [93]  Government 
does,  because  I  feel  that  this  is  my  government  too, 
and  it  is  then  too  bad  to  have  to  oppose  the  orders 
of  our  constituted  authorities,  but  I  feel  in  this 
particular  case  that  it  must  be  done. 

Q.    And   have    you   had    discussion   with   other 
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Japanese   out   at   the   Assembly   Center   in   North 
Portland  on  your  action?  A.    Very  few. 

Q.    What  is  the  attitude  of  the  people  out  there  ? 

Mr.  Bernard:  I  don't  think  that  is  material, 
your  Honor.  We  object  to  it. 

The  Court:     The  objection  is  sustained. 

Mr.  Donaugh :  Q.  As  a  matter  of  fact,  you  have 
had  very  little  discussion  with  Japanese  out  at  the 
Center,  have  you? 

Mr.  Bernard:    I  object  to  that,  also. 

The  Court:    The  objection  is  sustained. 

Mr.  Donaugh:  Q.  How  many  times  have  you 
contacted  by  telegram  or  letter  officials  of  the  Army 
concerning  going  into  the  service  since  you  have 
returned  to  Oregon? 

A.     Since  I  have  returned  to  Oregon? 

Q.    Yes. 

A.  On  December  19th  I  was  requested  to  report 
for  active — for  a  physical  examination.  On  the 
IQtli  I  was  at  Vancouver.  Subsequent  to  that  I 
called  at  the  office  of — I  don't  recall  the  exact  date, 
but  sometime  in  January — to  see  if  any  list  had 
been  compiled  whereby  I  would  have  to  go  into  im- 
mediate [94]  active  service.  At  that  time  they  could 
not  inform  me.  I  think  I  notified  them  of  my  change 
in  address  from  Chicago  to  Hood  River,  Oregon, 
and  that,  I  think,  is  about  the  sum  of  my  contact 
with  the  Second  Military  Headquarters. 
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Q.  But  you  have  not  been  called  for  active  serv- 
ice, have  you  ?  A.     No,  sir,  I  have  not. 

Q.  You  testified,  as  I  recall,  on  direct  examina- 
tion to  certain  other  employees  employed  in  the 
Japanese  Consul  General's  office  in  Chicago.  How 
many  employees  were  m  that  office,  in  round  num- 
bers? 

A.  In  March,  or,  rather,  April  of  1940  there 
were  approximately  ten  ?  Q.     Sir  ? 

A.     Approximately  ten  in  1940. 

Q.  Approximately  ten;  and  of  those  you  and,  I 
believe,  the  young  lady  you  spoke  of 

A.     (Interrupting)    Yes,  sir. 

Q.  (Continuing)  were  the  American  citi- 
zens in  the  office  ? 

A.     No,  sir,  there  were  four  American  citizens. 

Q.  Four  American  citizens.  Isn't  it  a  fact  that 
speeches  that  you  delivered  there  were  in  justifi- 
cation and  defense  of  the  Japanese  war  policy? 

A.  Rather  than  that,  it  was  an  attempt  to  show 
the  economic  differences  that  existed  between  China 
and  Japan,  to  try  to  point  out  whereby  those  dif- 
ferences could  be  resolved.  I  have  [95]  never  advo- 
cated war  between  Japan  and  the  Chinese.  As  a  mat- 
ter of  fact,  I  don't  think  any  responsible  Japanese 
ever  has.  Those  are  some  of  the  speeches  that  I  did 
make.  On  the  other  hand,  I  did  make  speeches  be- 
fore the  University  of  Chicago,  some  group  there, 
concerning  the  flower  arrangements, 
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Mr.  Bernard:  (Interrupting)  A  little  louder.  I 
didn't  hear  you. 

A.     (Continuing)      Down   at   Brent   House, 

concerning  the   history  of   the   Japanese   Empire. 
Various  speeches  of  that  nature  I  did  make,  yes. 

Mr.  Donaugh:  Q.  Now,  during  the  course  of 
your  employment  there,  acting  under  the  direction 
of  the  Japanese  Consul  General,  Japan  and  China 
were  continuously  at  war.  It  wasn't  a  question  of 
you  or  anyone  else  advocating  war  on  Japan.  War 
existed.  Now,  isn't  it  a  fact  that  your  talks  and  the 
subjects  of  your  talks  were  in  justification  of  the 
Japanese  war  and  attacks  on  China  ? 

A.  Well,  practically,  there  was  a  war  existing. 
In  legal  theory  no  war  existed.  However,  the  point 
that  I  was  bringing  out,  that  probably  the  differ- 
ences between  China  and  Japan  could  be  resolved 
without  resort  to  arms.  I  have  never  condoned  the 
military  activities  of  Japan,  but  attempted  to  bring 
about  an  understanding  to  the  American  peoi)le 
that  perhaps  there  is  some  economic  basis  for  such 
a  war. 

Mr.  Donaugh :    I  believe  that  is  all.  [96] 

Redirect  Examination 
By  Mr.  Bernard: 

Q.  Just  one  or  two  questions,  Mr.  Yasui.  About 
your  registration  in  Washington,  D.  C, — do  you 
know  whether  the  other  employees  at  the  office  were 
also  registered? 
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A.  Well,  according  to  the  Consul  General,  yes, 
they  were.  The  Consulate  General  staff  took  care  o:^ 
our  registration  for  us. 

Q.  And  was  your  registration  taken  care  of  by 
the  Consul  General? 

A.  That  is  correct,  sir.  We  signed  the  docu- 
ments and  they  were  sent  in  by — I  believe  submit- 
ted by  the  Embassy  at  Washington. 

Q.  This  Japanese  school,  did  you  attend  that 
while  you  were  also  attending  the  American  schools, 
public  schools  ?  A,    Yes,  sir,  I  did. 

Q.  When  would  you  attend  the  Japanese 
schools  1 

A.  Generally  we  would  attend  Friday  afternoon 
after  the  American  schools,  and  then  on  Saturday 
mornings. 

Q.  Now,  he  asked  if  your  father  hadn't  been 
active  in  the  Japanese  colony  there.  Do  you  know 
whether  your  father  was  very  active  among  the 
white  people  in  Hood  River  ? 

A.  He  was  ver}^  active  among  the  white  people, 
yes,  sir. 

Q.     In  what  connection? 

A.  He  was  a  member  of  the  Rotary  Club.  He 
was  also  a  Director  of  the  Apple  Growers'  Asso- 
ciation, which  is  the  biggest  fruit  cooperative  in 
that  particular  region.  He  also  attempted  to  bring 
about  a  better  feeling  among  that  community.  As 
you  [97]  recall,  in  Hood  River  there  was  quite  a 
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bit  of  anti-Japanese  feeling  earlier,  approximately 
in  1906  and  thereabouts.  Well,  through  the  efforts 
of  my  father  and  the  efforts  of  people  like  him  the 
community  there  settled  down  to  a  normal,  peace- 
able community,  whereby  the  Japanese  and  the 
American  farmers  cooperated  together  in  marketing 
their  products  and  bringing  themselves  mutual 
return. 

Q.  Now,  you  have  testified  that  you  made 
speeches  and  took  your  orders  from  the  Consul 
General.  I  will  ask  you  whether  or  not  you  were 
ever  asked — strike  out  ^' asked" — whether  you  ever 
made  a  speech  or  did  anything  which  you  consid- 
ered detrimental  to  the  United  States  of  America? 

A.  No,  sir,  I  have  never  done  such  a  thing.  I 
couldn't  have  done  such  a  thing. 

Q.  And  were  you  ever  asked  so  to  do  while  you 
were  there  employed?  A.     No,  sir,  I  was  not. 

Mr.  Bernard:    I  think  that  is  all. 

The  Court :    Just  a  moment. 

Mr.  Bernard:  I  think,  to  complete  the  record, 
your  Honor,  during  the  cross-examination  of  one 
of  the  Government's  witnesses  I  had  identified  the 
card  which  we  showed  the  witness,  and  I  will  ask 
that  that  })e  introduced  in  evidence.  I  think  it  is  Ex- 
hibit Number  2. 

Mr.  Donaugh :    Exhibit  Number  1 . 

Mr.  Bernad :    Exhibit  Number  1.  [98] 

The  Court:     Admitted  in  evidence. 
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(The  card  referred  to,  so  offered  and  re- 
ceived, having  previously  been  marked  for 
identification,  was  thereupon  marked  received 
as  Defendant's  Exhibit  1.) 

The  Court:     Are  you  through? 
Mr.  Bernard :    Yes,  I  am. 

Recross  Examination 
By  Mr.  Donaugh: 

Q.  Just  one  question:  Isn't  it  a  matter  of  fact 
that  there  has  been  considerable  anti-Japanese  feel- 
ing in  Hood  River  since  December  7th  ? 

A.  As  to  that  I  am  in  no  position  to  answer, 
because  I  have  not  been  continuously  a  resident  of 
Hood  River  since  December  7th.  I  arrived  in 
Portland  on  January  12th,  1942,  returned  home 
probably  for  two  or  three  days,  and  for  the  most 
part  I  was  here  in  Portland  practicing  law,  so  I 
don't  know  definitel}^  the  position  of  the  American 
public  in  Hood  River. 

Q.  As  a  matter  of  fact,  you  have  spent  consider- 
able time  at  Hood  River,  haven't  you,  since  you  re- 
turned to  Portland — since  you  returned  to  Oregon? 

A.  Considerable  time  ?  By  that  you  mean  how 
long? 

Q.  I  mean  ample  time  for  you  to  have  the  oppor- 
tunity of  knowing  Japanese  sentiment  on  the  part 
of  Americans  or  anyone  else. 

A.     I  know  that  the  people  that  understand  the 
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Japanese-Americans,  [99]  who  know  that  they  are 
good  American  people,  have  always  said  that  they 
would  expect  us  to  do  our  part.  My  brother  was 
the  chairman  of  the  bond  drive  to  buy  Liberty — or 
Defense  Bonds  and  Stamps.  They  have  the  confi- 
dence of  the  people,  in  my  opinion. 

Mr.  Donaugh :     That  is  all. 

Mr.  Bernard :     That  is  all. 

The  Court :     May  I 

Mr.  Bernard:     Yes. 

The  Court :  Just  a  moment.  I  am  going  to  sub- 
mit this  to  you,  Mr.  Bernard :  I  should  like  to  ask 
some  questions,  but  I  will  not  insist  upon  it  over 
objections. 

Mr.  Bernard:  Well,  under  the  peculiar  facts  of 
this  case,  I  will  be  glad  to  have  the  witness  answer 
any  question  your  Honor  wants  to  ask  him.  I 
w^ould  prefer  it  that  way,  and  I  know  he  would. 

The  Court :     Do  you  know  of  one  Matsuoko  ? 

A.     Yes,  sir. 

The  Court :     Who  was  he  ? 

A.     He  was  an  ex-Foreign  Minister  of  Japan. 

The  Court :  And  a  graduate  of  the  University  of 
Oregon  ? 

A.     That  is  correct,  as  I  understand,  sir. 

The  Court:     Do  you  know  him  personally? 

A.     No,  sir,  I  do  not. 

The  Court:  You  have  read,  during  these  years 
and   since   you   [100]  became   associated   with   the 
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Consulate  General  of  Japan  in  Chicago,  concerning 
the  attitude  that  he  has  taken  regarding  American- 
Japanese  relations? 

A.  Well,  I  have  heard  a  great  number  of  stories, 
and  I  haven't  believed  some  of  them.  Some  of 
them  I  have  believed,  yes. 

The  Court:  A  good  deal  of  publicity  has  been 
given  to  his  views. 

A.     Yes,  sir,  there  have. 

The  Court:  And  are  they  not  definitely  anti- 
American  1 

A.  Well,  I  believe  it  is  hard  to  so  believe 
whether  he  is  actually  anti- American.  I  think  that 
he  is  more  pro-Japanese  than  anti- American. 

The  Court:  You  say  you  don't  know  him  per- 
sonally ? 

A.     No,  sir,  I  do  not.    You  see,  he  graduated 

The  Court:  (Interrupting)  Did  your  father 
know  him? 

A.     I  doubt  it. 

The  Court :  You  knew  of  those  utterances,  how- 
ever, before  you  accepted  this  position,  did  you? 

A.     Yes,  sir,  I  did. 

The  Court:     What  is  Shinto? 

A.  Shinto?  As  I  understand,  Shinto  is  the 
national  religion  of  Japan. 

The  Court:  Do  you  give  adherence  to  its  pre- 
cepts ? 

A.     My  father  and  mother  were  Methodists  in 
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Japan,  and  I  myself  have  been  a  Methodist  in  this 
country  and  I  don't  know  the  [101]  pi'ocepts  of  the 
Shinto  religion. 

The  Court:  Was  not  Shinto  practiced  in  your 
household  ? 

A.     No,  sir. 

The  Court :     By  your  father  and  mother  ? 

A.     It  was  not,  no,  sir. 

The  Court:  That  includes  some  of  the  phases 
of  ancestor  worship,  does  it  not?  You  know 
enough  about  it  to  know  that. 

A.     Yes,  if  I  understand  it,  that  is  so. 

The  Court:  Does  the  Emperor  of  Japan  have  a 
religious  capacity? 

A.  AVell,  I  am  not  really  versed  enough  to  state 
definitely,  but  I  understand  that  he  has,  yes. 

The  Court:  And  do  you  give  adherence  to  that 
belief "? 

A.     I  do  not.     To  me  he  is  a  human  being. 

The  Court:  And  you  do  not  accept  divine  pre- 
tensions on  the  part  of  the  Emperor  of  Jai^an? 

A.     No,  sir,  I  do  not. 

The  Court:  Nor  the  belief  of  the  Japanese  peo- 
ple to  that  effect? 

A.     No,  sir,  I  do  not. 

The  Court:  Were  offerings  ever  made  in  the 
graveyard  or  before  the  grave  of  any  of  the  people 
of  your  family? 

A.  Offerings?  Floral  offerings,  yes,  on  Me- 
morial Day  and  on  Simdays. 
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The  Court:  Were  there  not  food  offerings 
placed  •? 

A.  There  were  no  food  offerings  placed.  Both 
my  father  and  mother  [102]  are  good,  devout 
Methodists.     They  are  really  Christians. 

The  Court:  Do  you  believe  in  the  sanctity  of 
an  oath? 

A.     I  do,  sir. 

The  Court:     As  administered  in  this  court '? 

A.     I  do,  sir. 

The  Court:  Have  you  accepted  an  oath  of  alle- 
giance to  the  United  States? 

A.     I  did. 

The  Court :  And  on  that  occasion  did  you  accept 
some  other  obligations  ? 

A.  To  preserve  and  defend  the  Constitution  of 
the  United  States,  yes. 

The  Court:  And — Do  you  remember  the  rest  of 
that  oath? 

A.     No,  sir,  I  do  not. 

The  Court :  And  to  obey — do  you  remember  that 
part  of  it — to  obey  the  orders 

A.     (Interrupting)     Yes,  sir. 

The  Court:     Under  certain  circumstances? 

A.     Yes,  sir. 

The  Court :     Can  you  repeat  that  part  of  it  ? 

A.     I  cannot  repeat  it. 

The  Court :     Do  you  know  the  substance  of  it  ? 

A.     In  substance  it  is  to  obey  the  commands  of 
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the  commanding  officer  upon  proper  authority  in 
time  of  active  service,  or  something  to  that  ef- 
fect. [103] 

The  Court:  Do  you  remember  anything  about 
the  President  of  the  United  States,  the  orders  of 
the  President  of  the  United  States? 

A.    Vaguely,  yes,  sir. 

The  Court:  You  still  hold  a  commission  as  a 
reserve  officer  in  the  Army  of  the  United  States? 

A.     I  do. 

The  Court:     Do  you  still  think  that  is  in  effect? 

A.     I  believe  so. 

The  Court:     You  haven't  resigned  it? 

A.     No,  sir. 

The  Court:  So  far  as  you  know,  it  has  not  been 
cancelled  ? 

A.     So  far  as  I  know,  it  has  not  been  cancelled. 

The  Court:  Is  there  any  obligation  on  you, 
under  those  circumstances,  to  obey  an  order  of  the 
Commanding  General  of  the  Western  Command  or 
of  the  President  of  the  United  States  as  Com- 
mander-in-Chief of  the  Armies  of  the  United 
States? 

A.  Yes,  I  believe  that  there  is  a  certain  obliga- 
tion as  an  American  citizen  to  respect  the  Constitu- 
tion of  the  United  States. 

The  Court:  I  am  not  speaking  of  your  obliga- 
tion as  an  American  citizen.  I  am  speaking  of  your 
obligation  as  a  reserve  officer  in  the  Army  of  the 
United  States. 


198  Minorii  Yasui  vs. 

Exhibit  X— (Continued) 
(Testimony  of  Minoru  Yasui.) 

A.  At  the  time  of  my  active  commission,  active 
service,  I  will  obey  any  command  or  order  of  my 
commanding  officer. 

The  Court:  You  don't  think  that  your  oath  you 
have  taken  [104]  in  accepting  a  reserve  commission 
doesn't  require  you  to  obey  any  order  of  the  Com- 
mander-in-Chief of  the  Armies  of  the  United  States 
until  he  calls  you  to  active  service? 

A.     As  a  private  citizen 

The  Court:  I  am  not  talking  about  your  obliga- 
tion as  a  private  citizen.  I  am  talking  about  your 
obligation  as  a  reserve  officer  of  the  United  States 
Army. 

A.     Well,  as  a  reserve  officer,  yes. 

The  Court:     What  are  the  obligations? 

A.  To  hold  myself  in  readiness  for  active  service 
at  any  time;  to  obey  the  Constitution  of  the  United 
States  and  the  laws  of  the  United  States. 

The  Court:  And  you  thought  there  was  no 
special  obligation  on  you  to  obey  this  particular 
order  ? 

A.  Yes,  I  took  that  into  consideration,  but  I 
feel  that,  after  all,  this  country  is  dedicated  to  the 
proposition  that  all  men  are  created  equal,  that 
every  American  citizen  has  a  right  to  walk  up  and 
down  the  streets  as  a  free  man,  and  I  felt  that 
these  regulations  were  not  constitutional. 

The  Court :  If  as  a  Second  Lieutenant  on  active 
duty  you  had  been  given  the  same  order  by  the 
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Commanding  General  of  the  Western  Department 
would  you  have  obeyed  it  ? 

A.     I  would  have,  sir. 

The  Court:  And  what  distinction  do  you  make 
now? 

A.  Because  1  am  now,  at  the  present  time,  a 
civilian.  [105] 

The  Court:  Notwithstanding  you  hold  a  reserve 
officer's  commission? 

A.     That  is  correct,  sii*. 

The  Court:  And  in  the  event  that  you  were  on 
active  duty  would  you  then  think  that  it  was  proper 
to  by  indirection  disobey  such  a  command  by  in- 
voking other  people  Japanese  people,  to  test  the 
constitutionality  of  this  as  a  law? 

A.    You  say  if  I  were  in  active  service  ? 

The  Court :     Yes. 

A.  No,  I  would  not,  because  at  that  time,  if  I 
were  in  active  service,  I  would  obey  the  command 
of  my  commanding  officer,  wherever  he  sent  me. 

The  Court:     No  matter  where  he  sent  you? 

A.     Yes. 

The  Court:  And  even  though  they  were  not 
directly  expressed  ? 

A.     Yes,  sir. 

The  Court:  And  yet  you  think  you  had  no  obli- 
gation in  that  regard,  because  you  had  not  been 
ordered  to  active  service? 

A.  In  regard  to  my  personal  self,  yes,  that  is 
correct. 
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The  Court:  Isn't  there  also  a  regulation  to  the 
effect  that  no  reserve  officer  of  the  United  States 
shall  leave  the  American  continent  of  the  United 
States  without  registering  with  the  War  Depart- 
ment, whether  on  active  duty  or  not  ? 

A.  As  to  that  I  am  not  positive.  I  believe  that 
there  is  some  similar  regulation.  [106] 

The  Court :     Would  you  obey  that  order  ? 

A.     I  believe  I  would,  sir. 

The  Court:     Why? 

A.  Because,  after  all,  it  pertains  to  a  person  on 
active  service,  directly  so. 

The  Court:  Would  you  also  construe  the  oath 
of  allegiance  to  allow  you  to  disobey  an  order,  any 
order,  that  is  incumbent  upon  an  American  citizen? 

A.     I  didn't  understand. 

The  Court:  I  say,  would  you  also  construe  the 
oath  of  allegiance  so  that  you  could  disobey  an 
order  binding  on  other  American  citizens  ? 

A.     No,  sir,  I  could  not. 

The  Court:     I  think  that  is  the  extent  of  my 
examination.    Do  you  have  any  further  questions? 
(Witness  excused.) 

Mr.  Bernard:  The  defendant  will  rest  his  case, 
your  Honor. 

(Defendant  rests.)  [107] 
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Mr.  Burdell :    Mr.  Goetze. 

GERHARD  GOETZE 

was  thereupon  produced  as  a  witness  in  rebuttal 
and  was  examined  and  testified  as  follows : 

The  Clerk :     State  your  name,  please. 
A.     Gerhard     Goetze,     (spelling)     G-e-r-h-a-r-d 
G-o-e-t-z-e. 

(The  witness  was  thereupon  duly  sworn.) 

Direct  Examination 
By  Mr.  Burdell : 

Q.     Mr.  Goetze,  is  that  it  ?  A.     Goetze. 

Q.  What  is  the  nature  of  your  employment,  Mr. 
Goetze? 

A.  I  am  Secretary  and  Business  Agent  of  the 
Lumber  &  Sawmill  Workers  Local  3. 

Q.     And  what  is  the  jurisdiction  of  that  union? 

A.  All  the  sawmills  that  are  organized  under 
the  Local  in  the  City  of  Portland. 

Q.  And  the  members  of  the  union  are  engaged 
in  what  business,  Mr.  Goetze? 

A.     Lumber  manufacturing. 

Q.  Does  that  union  inchide  all  laborers  in  this 
aiea  who  are  engaged  in  working  in  lumber  mills 
and  lumber  plants? 

A.  Some  of  them  are  not,  there  are  some  of  them 
that  are  not  organized  under  our  Local,  but  all  the 
larger  mills.  [108] 
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Q.     How  many  members  are  there  in  the  union  ? 

A.     About  twenty-two  hundred. 

Q.     About  how  many? 

A.     Twenty  two  hundred. 

Q.  Now,  Mr.  Goetze,  acting  in  your  official  ca- 
pacity, have  you  at  any  time  recently  been  asked 
to  settle  certain  disputes  which  arose  among  the 
laborers  and  their  employers  concerning  the  em- 
ployment of  Japanese? 

A.  Well,  there  was  no  dispute  between  the  em- 
ployers and  the  working  men.  The  dispute  was  just 
amongst  the  men  themselves. 

Q.  And  did  you  have  any  part  in  settling  that 
dispute  or  carrying  on  negotiations  with  respect 
to  it? 

Mr.  Bernard:  I  would  like  to  object  to  this  line 
of  interrogation,  your  Honor,  as  being  wholly  im- 
material to  any  issue  in  this  case  and  as  not  being 
proper  rebuttal  testimony. 

The  Court:  I  don't  see  the  purpose  of  it,  Mr. 
Burdell. 

Mr.  Burdell:  Well,  if  the  Court  please,  as  I 
understood  some  of  the  testimony  introduced  by  the 
defendant,  it  seemed  to  be  directed  to  some  show- 
ing that  the  particular  order  which  is  here  chal- 
lenged was  an  unreasonable  order,  and  it  seemed 
to  me  to  be  directed  toward  overcoming  the  pre- 
sumption that  exists  that  all  legislation  and  orders 
passed  executed  pursuant  to  the  power  granted 
under  the  Constitution  are  reasonable.    Such  a  pre- 
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sumption  does  exist.  Now,  as  I  understood  the 
testimony  of  the  defendant,  some  of  it,  at  least,  was 
directed  to  a  rebuttal  of  [109]  that  presumption, 
and  I  am  attempting  to  rebut  the  rebuttal  in  this 
manner,  by  showing  that  the  regulation,  that  is, 
Public  Proclamation  3,  was  reasonable. 

The  Court:    What  do  you  say  to  that? 

Mr.  Bernard:  Well,  my  position  is  this,  your 
Honor,  that  I  do  not  concede  that  the  fact  that 
there  have  been  some  labor  troubles  between  white 
l^eople  and  Japanese  would  affect  the  question  one 
way  or  the  other  as  to  whether  or  not  the  Govern- 
ment has  a  right  to  discriminate  against  Japanese 
citizens  entirely  because  of  their  race.  The  ob- 
vious answer  would  be  if  those  Japanese  had  been 
engaged  in  doing  anything  wTong  there  were  means 
to  prosecute  them,  and  how  the  fact  that  there 
might  have  been  some  isolated  labor  trouble  in 
some  locality  between  Japanese  and  white  people 
should  justify  a  discrimination  against  my  client, 
who  was  not  a  party  to  that,  solely  on  the  ground 
of  his  ancestry,  we  object  to  as  wholly  inunaterial 
to  any  issue  in  the  case. 

Mr.  Burdell:  If  the  Court  please,  in  the  first 
place,  T  can  and  will  show  that  those  disputes  such 
as  I  am  attempting  to  offer  evidence  concerning 
were  not  isolated,  I  can  show  that  they  were  so 
widespread  that  they  threatened  to  affect  the  entire 
economy   of  the   Northwest,   for   that   matter,   the 
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Pacific  Coast,  that  they  were  so  widespread  that 
they  threatened  to  affect  the  very  war  produc- 
tion effort.  Now,  counsel  in  his  statement  to  the 
Court  just  now  assumed  that  this  discrimination,  or 
this  classification,  [110]  was  based  soley  on  race. 
I  will  propose  to  show,  if  the  Court  please,  that 
the  classification  is  not  based  on  race,  but  in  fact 
is  based  on  certain  circumstances,  conditions,  acts 
and  happenings,  that  they  occurred  as  a  result  of 
the  existence  of  a  race  differential  rather  than  being 
based  on  race  in  the  abstract.  In  other  words,  if 
the  Cour^  please,  this  classification  that  has  been 
exerted  in  this  case  is  not  a  classification  based 
upon  race,  as  it  was  in  the  Buchanan  vs.  Worley 
case,  where  there  was  a  discrimination  between 
Whites  and  Blacks ;  it  is  not  a  discrimination  based 
on  color  alone.  The  classification  in  this  case,  if 
the  Court  please,  is  based  on  all  these  many  facts, 
happenings  and  occurrences  that  have  existed  here 
in  the  past  few  months  that  have  arisen  as  a  result 
of  distinction,  the  race  distinction,  between  Japa- 
nese and  Americans,  not  on  a  race  alone,  but  upon 
many  things  that  occurred  and  many  acts  that  may 
occur  as  a  residt  of  that  race  discrimination.  Now, 
we  propose  to  show  that  prior  to  the  time  of  the 
issuance  of  Executive  Order  9066,  when  Persident 
Eoosevelt  vested  power  in  the  Commanding  Gen- 
eral of  the  Western  Defense  Command  to  issue 
certain  regulations  regarding  the  conduct  of  Japa- 
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nese  citizens  and  aliens,  prior  to  that  time  there 
were  threats  of  riot,  even,  in  our  vital  industries 
which  threatened  to  affect  and  destroy  and  hamper 
and  destroy  the  entire  war  economy  and  the  very 
war  effort  which  is  taking  place  in  this  vital  area 
at  this  most  critical  time,  and  it  was  only  after  the 
issuance  of  certain  regulations,  and  only  [111] 
after  Lieutenant  General  DeWitt  had  declared  that 
he  intended  to  promulgate  certain  regulations,  that 
the  danger  and  the  imminence  of  these  troubles 
and  these  disputes  and  these  riots  were  overcome. 
My  thought  is,  if  the  Court  please,  that  tjhis  is  not 
a  discrimination  against  the  Japanese  people  any 
more  than  it  is  a  discrimination  for  them.  T  think 
that  the  mere  fact,  your  Honor,  that  this  is  only 
the  second,  I  believe,  or  possibly  the  third,  case 
of  this  sort  on  the  entire  Pacific  Coast,  where  there 
are  thousands  and  thousands  of  Japanese  citizens, 
evidences  the  fact  that  the  Japanese  people  them- 
selves realize  that  their  own  safety  demands  that 
there  be  a  certain  type  of  regulation,  of  restric- 
tion of  this  nature,  and  that  is  what  I  propose  to 
show,  that  their  own  safety  does  demand  that  type 
of  thing, — not  only  their  own  safety,  but  the  safety 
and  efficiency  of  our  own  war  production  efforts. 
Mr.  Bernard:  If  your  Honor  ])leases  this  is  the 
first  time  we  ever  heard  that  advocated  as  an  argu- 
ment for  the  violation  of  the  due  process  of  law 
clause  of  the  Constitution,  if  it  is  a  viohition,  tliat 
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that  violation  would  be  justified  because  in  the 
opinion  of  the  Government  the  defendant  would 
be  benefited  by  it.  Now,  I  say  this  is  a  regulation 
based  entirely  upon  color  and  race;  it  is  so  on  the 
very  terms.  If  this  regulation  had  provided  that 
Japanese  citizens  who  had  been  engaged  in  any 
trouble,  that  he  proposes  to  develop  by  this  witr 
ness,  or  had  classified  the  -citizens  who  had  done 
things  that  were  inimical  [112]  to  the  welfare  of  the 
Government,  that  might  be  one  thing,  but  this  regu- 
lation projjoses  to  and  does  in  fact  apply  against 
Japanese  citizens  entirely  because  of  their  race  and 
not  because  of  anything  that  any  one  of  them  has 
done,  and  for  that  reason  Ave  have  objected  to  the 
testimony. 

The  Court:     I  will  sustain  the  o1)jection. 

Mr.  Burden :     That  is  all,  Mr.  Goetze. 
(Witness  excused.) 

Mr.  Donaugh:  May  it  please  the  Court,  I  de- 
sire to  advise  your  Honor  of  the  availability  of  a 
man  who  is  familiar,  by  reason  of  long  residence 
and  contact,  with  the  Orient,  and  in  particular  the 
Japanese  people,  a  distinguished  scholar,  educator, 
who  is  available  to  testify  as  to  the  result  of  his 
contacts  and  investigations  and  long  years  of  study 
of  the  Japanese,  both  alien  and  American-born, 
with  the  Japanese  as  a  race  of  people  and  their 
ideals  and  culture  and  their  type  of  loyalty,  and 
their  tj^pe  of  loyalty  under  circumstances  such  as 
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the  United  States.  Now,  this  man  is  here  as  an 
expert,  in  our  opinion,  and,  in  view  of  the  nature 
of  this  case,  before  the  Government  closes  its  case 
I  desire  to  inform  the  Court  of  the  availability  of 
this  man  should  he  have  testimony  which  the  Court 
will  wish  to  hear. 

Mr.  Bernard:  Well,  your  Honor,  if  this  man 
has  any  evidence  against  my  client,  of  course  I 
can't  object  to  it,  but  I  certainly  am  going  to  ob- 
ject to  any  testimony  or  dissertation  by  [113]  some 
man  as  to  his  conclusions  as  to  what  some  of  the 
Japanese  might  do  under  certain  conditions.  In 
the  final  analysis,  it  is  not  a  subject  of  expert  testi- 
mony at  all,  and  I  would,  therefore,  object  to  it  un- 
less— if  he  has  any  evidence  against  my  ^'lient  I 
have  no  objection  to  it. 

The  Court:  AVell,  I  think  this  might  have  been 
better  used  on  cross-examination.  Since  it  has  not 
been  used,  why,  I  will  exclude  the  general  offer. 
I  can't,  of  course,  tell  from  this  general  offer  what 
the  specific  matters  are  to  be  proved,  and  I  will 
say  that  if  it  is  just  general  like  that,  why,  I  have 
no  interest  in  hearing  it.  If  you  wish  to  produce 
this  man  and  ask  bim  some  questions,  why,  ]nit  him 
on  the  stand  and  I  will  rule  o7i  the  (|uestions  as  they 
come  up. 

Mr.  Donaugli :  Well,  obviously,  your  Honor,  the 
witness  that  we  would  present  has  no  acquaintance 
whatever  with  the  defendant  in  this  case.    His  testi- 
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mony  would  deal  with  the  Japanese  and  their  atti- 
tude, the  basis  of  race  culture,  religion,  both  here 
in  America  and  in  Japan,  on  the  basis  of  his  ex- 
perience, and  it  would  only  be  on  that  basis  that 
we  could  present  him  to  you,  and  I  only  advise  the 
Court  of  his  presence  here  should  his  testimony  be 
of  interest  to  your  Honor. 

The  Court:  I  might  say  that  I  have  no  interest 
in  this  matter  at  all.  You  call  him  as  a  witness, 
if  you  want  to,  and  put  him  on  the  stand  and  ask 
him  whatever  questions  you  want  to,  and  if  the 
other  side  wants  to  object,  why,  the  Court  [114] 
will  rule. 

Mr.  Donaugh:  The  Government  rests,  your 
Honor. 

( Grove rnment  rests.) 

Mr.  Bernard:  At  this  time,  your  Honor,  the 
defendant  wishes  to  interpose  a  motion  for  a  man- 
datory verdict  or  judgment  of  not  guilty  in  this 
case,  on  the  ground,  first,  that  the  indictment  fails 
to  state  a  charge,  inasmuch  as  it  is  alleged  in  the 
indictment  that  the  defendant  was  born  at  Hood 
River,  Oregon,  in  1916,  and  there  is  a  presumption 
from  the  fact  of  birth  that  citizenship  follows. 

Second,  that  the  evidence  is  conclusive  and  with- 
out dispute  that  defendant  since  his  birth,  and  par- 
ticularly at  the  time  alleged  in  the  indictment  that 
these  c.  its  were  committed,  has  been  and  is  a  citizen 
of  the  United  States,  and  as  such  these  regulations 
are  void  as  to  him,  for  the  reason  that  they  deprive 
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him  of  his  liberty  and  his  property  without  due 
process  of  law. 

Mr.  Burdell:  If  the  Court  please,  I  know  that 
your  Honor  is  familiar  with  the  rule  that  due 
process  of  law  does  not  preclude  a  reasonable  classi- 
fication. I  won't  burden  you  with  any  discussion 
at  length.    The  Supreme  Court  in  a  recent  case 

The  Court:  (Interrupting)  I  don't  want  to 
hear  any  argument  at  this  moment.  I  will  consider 
it — Are  you  going  to  argue  the  case? 

Mr.  Burdell:  I  could,  your  Honor.  I  was 
about  to. 

The  Court:  Well,  it  is  ten  minutes  to  five,  and 
I  don't  think  [115]  I  will  launch  into  the  argument 
this  afternoon.  I  have  these  gentlemen  whom  I 
have  requested  to  be  present,  and 

Mr.  Burdell:  (Intenupting)  I  would  like  to 
take  more  tlian  ten  minutes. 

The  Court :  I  assumed  so.  I  would  suggest  that 
inasmuch  as  the  question  is  pretty  involved  you  had 
better  include  the  other  grounds  of  your  motion, 
and  that  is  that  it  deprives  him  of  equal  protection 
of  the  hiw.    That  is  the  other  phase  of  it. 

Mr.  Bernard:  Well,  I  will.  I  am  glad  your 
Honor  called  that  to  my  attention.  I  will  add  to 
the  motion  that,  in  addition  to  the  ground  that  the 
regulations  violate  the  due  process  of  law  provisions 
of  the  Fifth  Amendment,  the  regulation  is  a  ^crimi- 
natory in  that  it  applies  to  Japanese-American  citi- 
zens, or  citizens  of  Japanese  ancestry,  and  to  no 
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other  citizens,  and  does  not  apply  to  citizens  of 
Italian  ancestry  or  citizens  of  German  ancestry, 
and  that  the  regulation  is  discriminatory  and  de- 
l^rives  the  defendant  of  the  equal  protection  of  the 
laws  which  he  is  entitled  to  enjoy  as  an  American 
citizen. 

The  Court:  I  think  that  I  shall  stojj  the  pro- 
ceedings this  evening,  and  I  am  willing  to  hear 
from  everyone  as  to  when  we  shall  argue  the  case, 
now.  I  will  be  here  tomorrow;  I  will  be  here  part 
of  the  time  Monday,  although  I  don't  know  how 
much  of  my  time  will  be  available  then;  I  will  be 
here  again  on  Thursday  for  holding  of  naturaliza- 
tion proceedings,  but  other  than  that  I  will  not  be 
back  until  the  following  Monday.  I  am  [116]  going 
to  Pendleton  to  try  cases  there,  but  I  will  fly  down 
for  the  naturalization  proceedings  on  Thursday. 

Mr.  Bernard:  I  might  state,  as  far  as  my  own 
condition  is  concerned,  jour  Honor,  I  have  had  a 
case  carried  along  in  the  Circuit  Court  which  was 
supposed  to  go  out  a  couple  of  days  ago  and  which 
I  felt  might  drag  over  today,  and  so  I  had  an 
understanding  that  it  would  be  assigned  out  to- 
night to  be  heard  Monday,  and,  just  considering  my 
own  preference,  I  would  prefer  to  argue  the  case 
when  you  are  here  Thursday  or  at  some  later  date. 
Now,  that  is  my  own  preference  in  the  matter. 

The  Court:     The  Government? 

Mr.  Burdell:  That  is  satisfactory,  your  Honor. 
Is  it  your  Honor's  desire,  or  does  your  Honor  have 
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any  interest  in  the  matter,  that  the  matter  be  argued 
by  the  Government  before  the  submission  of  briefs 
by  the  amici  curiae,  or  would  you  prefer  that  it  be 
done  after  the  submission  of  all  briefs? 

The  Court :  Well,  I  have  had  no  feeling  about  it. 
Since  I  have  asked  these  gentlemen  to  be  present,  I 
will  consult  their  own  convenience  about  when  they 
want  to  bring  in  their  briefs  or  if  they  want  to 
make  any  argument  orally  or  otherwise. 

Mr.  Burdell:  Well,  next  Thursday  is  satisfac- 
tory, your  Honor,  to  the  Government. 

Mr.  Spencer:  If  your  Honor  please,  I  think  I 
can  speak  on  behalf  of  coimsel  who  have  been  ap- 
pointed in  saying  for  all  of  them,  I  think,  that  our 
judgment,  perhaps,  is  that  we  could  [117]  best 
serve  by  filmg  1)riefs  at  a  proper  time.  In  the  pre- 
liminary discussion  that  we  had  the  other  day  there 
was  no  suggestion  that  we  participate  in  the  argu- 
ment. In  fact,  we  did  not  understand  that  that 
was  expected  of  us. 

The  Court:     It  is  not  expected  of  you.  I  just 

Mr.  Spencer:  Well,  I  rather  think  that  what- 
ever service  we  render  could  be  best  rendered  in 
the  form  of  briefs,  and  at  the  time  I  don't  know 
that  I  am  prepared  to  voice  my  feelings. 

Mr.  Solomon:  May  it  please  the  Court,  at  the 
pi-eliminary  meeting  that  we  had  it  was  indicated 
that  youi-  Honor  desired  that  we  submit  those 
])riefs  ])ri()r  to  July  13th.  At  tlie  time  of  that  meet- 
ing we  were  under  the  impression  that  we  would 
submit  the  briefs  at  this  time,  l)ut  we  were  notified 
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at  that  time  that  no  briefs  would  be  asked  before 
July  13th,  the  date  upon  which  your  Honor  was 
going  to  return  to  Portland,  Mr.  Green,  who  was 
here  this  morning,  his  final  words  were,  "Get  as 
much  time  as  you  can." 

The  Court:  That  is  a  remarkable  suggestion. 
Just  in  order  to  clarify  the  situation,  I  think  that 
that  must  be  a  misunderstanding.  I  made  no  such 
suggestion  as  to  July  13th. 

Mr.  Kester:  May  it  please  the  Court,  I  think  I 
can  explain.  The  statement  was  made  that  your 
Honor  set  a  number  of  things  over  that  same  morn- 
ing for  the  13th  with  the  understanding  that  you 
would  be  out  of  the  city  and  not  be  back  and  in  a 
position  to  handle  matters  until  then,  and  it  was 
thought  that  probably  [118]  that  date  would  be  in 
accordance  with  your  Honor's  wishes. 

Mr.  Morris:  If  the  Court  please,  as  I  under- 
stand, the  present  question  is  whether  the  argu- 
ments should  be  before  or  after  we  make  our  briefs, 
and  I  know  that  any  effort  that  I  make  by  Thursday 
would  not  be  of  value.  I  don't  think  I  can  be  ready 
by  Thursday. 

The  Court :  Well,  I  think  that  what  we  will  do 
is  go  ahead  with  argument  on  Thursday,  both  by  the 
Government  and  by  the  defense,  and  then  I  will  not 
set  any  time  for  briefs  by  those  who  are  here.  They 
may  file  briefs  at  such  time  as  they  choose,  and  the 
Court  will  have  to  give  some  time  on  those  in  any 
event.    I  will  not  give  any  direction  to  you,  but  any- 
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thing  that  you  feel  that  you  can  give  the  Court  any 
light  and  service  on  I  will  appreciate  your  bringing 
in  a  brief.  I  think  there  are  questions  that  have 
developed  that  I  had  not  at  all  anticipated  in  the 
course  of  the  trial  of  the  case.  There  is  one  ques- 
tion that  has  been  in  my  mind,  and  that  is  the  ques- 
tion of  whether  the  intention  of  a  person  possessed 
of  dual  citizenship,  although  not  expressed  in  acts, 
is  sufficient  to  permit  a  claim  of  allegiance  of  one 
type  of  citizenship  or  the  other,  whether  the  exist- 
ence of  an  intention  that  the  Court  might  find  would 
be  conclusive,  or  overt  acts  which  tended  to  show 
that  he  claimed  the  other  citizenship,  if  the  Coui't 
thought  the  overt  acts  were  not  in  good  faith,  and, 
of  course  the  question  of  fact  as  to  what  the  inten- 
tion of  the  defendant  actually  was  upon  the  attain- 
ment of  majority.  I  think  [119]  I  may  say  on  that 
question  that  the  Court  as  trier  of  the  facts  is  not 
precluded  from  a  finding  of  intention  to  accept 
Japanese  citizenship  simply  because  the  defendant 
has  testified  that  he  had  no  such  intent.  I  just 
suggest  those  considerations  to  you,  gentlemen. 

If  there  is  nothing  further,  Court  is  now  in  ad- 
journment until  tomorrow  morning  at  ten  o'clock. 
(Whereupon,  at  4:58  o'clock  ]).  m.,  Friday, 
June  12th,  1942,  the  oral  testimony  and  pro- 
ceedings at  the  trial  of  the  above  entitled  cause 
were  concluded,  the  Court  taking  an  adjourn- 
ment until  10:00  o'clock  a.  m.,  Saturday,  June 
13,  1942.)  [120] 
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CERTIFICATE  OF  REPORTER  TO 
TRANSCRIPT  OF  TESTIMONY 

I,  Cloyd  D.  Rauch,  hereby  certify  that  on  Friday, 
June  12,  1942,  I  reported  in  shorthand  the  oral  pro- 
ceedings and  testimony  had  at  the  trial  of  the  above 
entitled  cause,  that  I  subsequently  caused  my  said 
shorthand  notes  to  be  reduced  to  tj^Dwriting,  and 
that  the  foregoing  transcript,  pages  numbered  1  to 
120,  both  inclusive,  constitutes  a  full,  true  and 
accurate  transcript  of  said  proceedings,  so  taken  by 
me  in  shorthand  on  said  date  as  aforesaid,  and  of 
the  whole  thereof. 

Dated  at  Portland,  Oregon,  this  16th  day  of  June, 
A.  D.  1942. 

CLOYD  D.  RAUCH, 
Reporter. 

[Endorsed]:  Lodged  in  Clerk's  office  Dec.  15, 
1942.    G.  H.  Marsh,  Clerk.    By  R.  DeMott,  Dep. 

[Endorsed]:  U.  S.  District  Court,  District  of 
Oregon.     Filed  Jan.  5,  1943.    G.  M.  Marsh,  Clerk. 

[121] 
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NOTICE  OF  APPEAL 

The  name  and  address  of  appellant  is,  Minoru 
Yasui,  Hood  River,  Oregon. 
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The  name  and  address  of  appellant's  attorneys  is, 
E.  F.  Bernard,  and  Collier,  Collier  &  Bernard,  1220 
Spalding  Building,  Portland,  Oregon. 

The  offense  of  which  defendant  was  convicted  is 
a  Violation  of  Public  Proclamation  No.  3  of  the 
Western  Defense  Command,  and  Public  Law  No. 
503,  77th  Congress,  approved  March  21,  1942. 

The  date  of  the  judgment  of  conviction  is  Novem- 
ber 18,  1942. 

A  brief  description  of  the  judgment  or  sentence 
imposed  on  defendant  and  from  which  he  appeals, 
is  to  the  effect  that  defendant  be  imprisoned  for  one 
year  in  such  place  as  the  Attorney  General  may 
designate,  and  pay  a  fine  of  Five  Thousand 
($5000.00)  Dollars,  and  stand  committed  until  such 
fine  is  paid. 

The  name  of  the  prison  where  defendant  is  now 
confined  is  Multnomah  County  Jail,  Portland, 
Multnomah  County,  Oregon,  the  place  of  imprison- 
ment under  said  sentence  having  not  been  desig- 
nated by  the  Attorney  General. 

I,  the  above  named  appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
9th  Circuit,  from  the  judgment  above  mentioned  on 
the  grounds  set  forth  below. 

MINORU  YASUI, 
Appellant 

Dated  this  20th  day  of  November,  1942. 

The  grounds  of  this  Appeal  are : 
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First:  The  Court  erred  in  not  sustaining  defend- 
ant's demurrer  to  the  indictment  herein. 

Second:  The  Court  erred  in  over-ruling  defend- 
ant's motion  for  a  directed  verdict  of  acquittal 
made  immediately  after  all  the  evidence  herein  was 
introduced. 

Third:  The  Court  erred  in  finding  and  holding 
that  the  defendant  was  a  citizen  of  Japan  and  in 
not  holding  that  he  was  a  citizen  of  the  United 
States. 

Fourth:  The  Court  erred  in  imposing  against  de- 
fendant the  sentence  herein  described  or  any  sen- 
tence. 

Due  and  legal  service  of  the  foregoing  Notice  of 
Appeal  is  hereby  accepted  and  admitted  in  Port- 
land, Multnomah  County,  Oregon,  this  20th  day  of 
November,  1942. 

CARL  C.  DONAUGH 

United  States  Attorney 

[Endorsed] :  Filed  Nov.  20,  1942. 
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District  Court  of  the  United  States  for  the 
District  of  Oregon 

C-16056 

UNITED  STATES  OF  AMERICA 

vs. 

MINORU  YASUI 

1.  Indictment  for  violation  of  Public  Proclama- 
tion No.  3  of  the  Western  Defense  Command  Act 
approved  March  21,  1942,  filed  April  22,  1942. 

2.  Arraignment,  May  4,  1942. 

3.  Plea  to  Indictment,  Not  Guilty,  May  4,  1942. 

5.  Trial  by  Court,  June  12th  and  June  18th, 
1942. 

6.  Finding  of  guilty,  November  16,  1942. 

7.  Judgment,  one  year  imprisonment  and  $5,- 
000.00  fine,  November  18,  1942. 

8.  Notice  of  Appeal  filed  November  20,  1942. 

November  20,  1942. 

Attest: 

G.  H.  MARSH 

Clerk 
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ASSIGNMENTS  OF  ERROR 

The  defendant,  in  connC'Ction  with  his  appeal, 
makes  the  following  assignments  of  error  which 
he  avers  occurred  upon  the  trial  of  the  cause: 
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1.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  directed  verdict  of  not  guilty  and  for 
a  verdict  and  judgment  of  not  guilty  for  the  reason 
and  upon  the  ground  that  the  defendant  is  and  at 
all  times  has  been  a  citizen  of  the  United  States 
of  America  and  because  the  regulations  which  he 
is  charged  with  having  violated  are  void  as  to  citi- 
zens of  the  United  States  of  America  and  void  as 
to  citizens  of  the  United  States  of  America  of 
Japanese  ancestry  and  particularly  the  defendant 
in  that  they  deprive  such  citizens  and  the  defend- 
ant of  life,  liberty  and  property  without  due  pro- 
cess of  law  and  in  that  the  regulations  are  dis- 
criminatory in  contravention  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  of 
America  and  for  the  further  reason  and  upon  the 
further  gromid  that  the  indictment  does  not  charge 
that  the  defendant  is  an  alien  but  alleges  facts  from 
which  it  appears  that  he  is  and  at  all  times  has  been 
a  citizen  of  the  United  States  of  America. 

2.  The  court  erred  in  finding  that  the  defendant 
is  not  a  citizen  of  the  United  States  of  America 
for  the  reason  and  upon  the  groimd  that  the  evi- 
dence in  the  case  is  beyond  dispute  that  the  de- 
fendant is  and  at  all  times  has  been  a  citizen  of 
the  United  States  of  America  and  for  the  further 
reason  and  upon  the  further  ground  that  the  in- 
dictment does  not  charge  that  the  defendant  is  an 
alien  but  alleges  facts  from  which  it  appears  that 
he  is  a  citizen  of  the  United  States. 
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3.  The  court  erred  in  finding  that  the  defendant 
was  a  citizen  of  Japan  for  the  reason  and  upon  the 
ground  that  there  is  no  evidence  in  the  case  ui)on 
which  such  a  finding  can  be  based  and  for  the 
further  reason  that  the  indictment  does  not  charge 
that  the  defendant  is  a  citizen  of  Japan  or  an  alien 
but  alleges  facts  from  which  it  appears  that  the 
defendant  is  and  at  all  times  has  been  a  citizen  of 
the  United  States  of  America. 

4.  The  court  erred  in  not  finding  that  the  de- 
fendant is  and  at  the  time  of  the  commission  of 
the  acts  charged  in  the  indictment  was  and  at  all 
other  times  was  a  citizen  of  the  United  States  of 
America,  for  the  reason  and  upon  the  ground  that 
the  evidence  is  beyond  dispute  that  the  defendant 
has  at  all  times  been  a  citizen  of  the  United  States 
of  America  and  for  the  further  reason  and  upon 
the  further  ground  that  there  is  no  evidence  that 
the  defendant  has  ever  been  a  citizen  of  any  coun- 
try other  than  the  United  States  of  America  and 
for  the  further  reason  and  upon  the  further  gi'ound 
that  the  indictment  alleges  that  the  defendant  is  a 
citizen  of  the  United  States  of  America, 

5.  The  court  erred  in  overruling  the  defendant's 
objection  to  the  imposing  of  any  sentence  against 
him  for  the  reason  and  upon  the  ground  that  the 
indictment  in  the  case  does  not  charge  that  the  de- 
fendant is  or  was  an  alien  but  alleges  facts  suf- 
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ficient  to  show  that  the  defendant  at  all  times  has 
been  a  citizen  of  the  United  States  of  America. 
COLLIER,  COLLIER  & 
BERNARD 

Attorneys  for  Defendant 
State  of  Oregon 
County  of  Multnomah — ss. 

Due  service  of  the  within  Assignments  of  Error 
is  hereby  accepted  in  Multnomah  County,  Oregon, 
this  15th  day  of  December,  1942,  by  receiving  a 
copy  thereof  duly  certified  as  such  by  E.  F.  Ber- 
nard, of  Attorneys  for  the  Defendant. 

CARL  C.  DONAUOH 

Of  Attorneys  for  Defendant 

[Endorsed]  :   Filed  Dec.  15,  1942. 


[Endorsed]:  No.  10317.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Minoru 
Yasui,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  District  of  Oregon. 

Filed  January  11,  1943. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  of  America  221 

United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10317 

MINORU  YASUI, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 

The  appellant  files  this  statement  of  the  points 
on  which  he  intends  to  rely  on  the  appeal: 

1.  The  indictment  does  not  state  an  offense  in 
that  the  laws  and  regulations  which  the  defendant 
is  charged  with  violating  are  void  because  they  de- 
prive him  of  his  liberty  and  property  without  due 
process  of  law. 

2.  The  indictment  does  not  charge  a  crime  in 
that  it  fails  to  allege  that  the  defendant  is  an  alien 
but,  on  the  contrary,  alleges  facts  showing  that  the 
defendant  is,  and  at  all  times  has  been,  a  citizen 
of  the  United  States  of  America. 

3.  The  indictment  does  not  allege  a  crime  inas- 
much as  the  laws  and  regulations  which  the  de- 
fendant is  charged  with  violating  deprive  Ameri- 
can citizens  of  Japanese  ancestry  and  particularly 
the  defendant  of  liberty  and  property  without  due 
process   of  law,  and   in  that  they  deny  American 
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citizens  of  Japanese  ancestry  and  particularly  the 
defendant  the  equal  protection  of  the  laws. 

4.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  directed  verdict  of  not  guilty  and  for 
a  verdict  and  judgment  of  not  guilty  for  the  rea- 
son and  upon  the  gromid  that  the  defendant  is  and 
at  all  times  has  been  a  citizen  of  the  United  States 
of  America  and  because  the  regulations  which  he 
is  charged  with  having  violated  are  void  as  to 
citizens  of  the  United  States  of  America  and  void 
as  to  citizens  of  the  United  States  of  America  of 
Japanese  ancestry  and  particularly  the  defendant 
in  that  they  deprive  such  citizens  and  the  defend- 
ant of  life,  liberty  and  property  without  due  pro- 
cess of  law  and  in  that  the  regulations  are  discrim- 
inatory in  contravention  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  of  America 
and  for  the  further  reason  and  upon  the  further 
ground  that  the  indictment  does  not  charge  that 
the  defendant  is  an  alien  but  alleges  facts  from 
which  it  appears  that  he  is  and  at  all  times  has 
been  a  citizen  of  the  United  States  of  America. 

5.  The  court  erred  in  finding  that  the  defendant 
is  not  a  citizen  of  the  United  States  of  America 
for  the  reason  and  upon  the  ground  that  the  evi- 
dence in  the  case  is  beyond  dispute  that  the  de- 
fendant is  and  at  all  times  has  been  a  citizen  of  the 
United  States  of  America  and  for  the  further  rea- 
son and  upon  the  further  ground  that  the  indict- 
ment does  not  charge  that  the  defendant  is  an  alien 
but  alleges  facts  from  which  it  appears  that  he  is 
a  citizen  of  the  United  States. 
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6.  The  court  erred  in  finding  that  the  defendant 
was  a  citizen  of  Japan  for  the  reason  and  upon  the 
ground  that  there  is  no  evidence  in  tlie  case  upon 
which  su-ch  a  finding  can  be  based  and  for  the 
further  reason  that  the  indictment  does  not  charge 
that  the  defendant  is  a  citizen  of  Japan  or  an  alien, 
but  alleges  facts  from  which  it  appears  that  the 
defendant  is  and  at  all  times  has  been  a  citizen  of 
the  United  States  of  America. 

7.  The  court  erred  in  not  finding  that  the  de- 
fendant is  and  at  the  time  of  the  commission  of  the 
acts  charged  in  the  indictment  was  and  at  all  other 
times  was  a  citizen  of  the  United  States  of  America, 
for  the  reason  and  upon  the  ground  that  the  evi- 
dence is  l)eyond  dispute  that  the  defendant  has  at 
all  times  been  a  citizen  of  the  United  States  of 
America  and  for  the  further  reason  and  upon  the 
further  ground  that  there  is  no  evidence  that  the 
defendant  has  ever  been  a  citizen  of  any  country 
other  than  the  United  States  of  America  and  foi* 
the  further  reason  and  upon  the  further  ground 
that  the  indictment  alleges  that  the  defendant  is 
a  citizen  of  the  United  States  of  America. 

8.  The  court  erred  in  overruling  the  defendant's 
objection  to  the  imposing  of  any  sentence  against 
him  for  the  reason  and  upon  the  ground  that  the 
indictment  in  the  case  does  not  charge  that  the  de- 
fendant is  or  was  an  alien  but  alleges  facts  suf- 
ficient to  show  that  the  defendant  at  all  times  has 
been  a  citizen  of  the  United  States  of  America,  and 
for  the  further  reason  that  the  laws  and  regula- 
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tions  which  the  defendant  is  charged  with  violat- 
ing are  void  because  they  deprive  him  of  liberty 
and  property  without  due  process  of  law. 

The  appellant  designates  that  the  entire  record 
be  printed  including  the  Bill  of  Exceptions,  and 
the  transcript  of  the  evidence  made  a  paii:  thereof. 
E.  P.  BERNAED 

Of  Counsel  for  Appellant. 
Service  of  the  foregoing  Statement  and  designa- 
tion on  this  18th  day  of  January,  1943,  is  hereby 
admitted. 

J.  MASON  DILLARD 

United  States  Attorney 

[Endorsed] :  Filed  Jan.  20,  1942. 
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No.  10,317 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


MiNORU  Yasui, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  AMICUS  CURIAE  IN  SUPPORT  OF  APPELLANT. 


STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOS- 
ING BASIS  OF  COURTS'  JURISDICTION. 

This  is  an  appeal  prosecuted  by  the  appellant  from 
a  judgment  of  conviction  followed  by  a  sentence  to 
one  year  of  imprisonment  and  the  imposition  of  a 
$5000.00  fine  rendered  and  entered  against  him  by 
the  United  States  District  Court  in  and  for  the  Dis- 
trict of  Oregon,  sitting  without  a  jury,  in  a  criminal 
case  arising  out  of  an  indictment  charging  him  with 
the  commission,  on  March  28,  1942,  of  a  misdemeanor 
under  the  provisions  of  Public  Law  No.  503  in  that 
he  violated  the  curfew  regulation  imposed  upon  him 
as  a  person  of  Japanese  ancestry  by  the  provisions 
of  Public  Proclamation  No.  3  promulgated  by  G(mi- 
eral  DeWitt.   The  written  opinion  of  the  Court  below 

is  reported  in  Fed.  Supp and  also  api)ears 

in  the  record  herein  at  pages  13  to  53. 
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The  Statutory  Provisions  Believed  to  Sustain  the  Jurisdictions. 

The  District  Court  below  had  jurisdiction  of  this 
case  under  the  provisions  of  Title  28,  U.  S.  Code, 
Section  41,  subdivision  (2). 

The  Circuit  Court  of  Appeals,  Ninth  Circuit,  has 
jurisdiction  upon  appeal  to  review  the  judgment  of 
the  District  Court  below  by  virtue  of  the  provisions 
of  Title  28,  U.  S.  Code,  Section  225,  subdivision  (a) 
First  and  subdivision  (d). 

Statute  and  Proclamation  the  Validity  of  Which  Are  Involved. 

1.  Public  Law  No.  503,  77th  Congress,  2nd  Session, 
Chap.  191,  H.R.  6758,  approved  March  21,  1942,  and 
now^  codified  as  Title  18  U.  S.  Code,  sec.  97a,  the 
validity  of  which  is  involved  herein,  reads  as  follows : 

**  Whoever  shall  enter,  remain  in,  leave,  or  com- 
mit any  act  in  any  military  area  or  military  zone 
which  has  been  prescribed,  under  the  authority 
of  an  Executive  order  of  the  President,  by  the 
Secretary  of  War,  or  by  any  military  commander 
designated  by  the  Secretary  of  War,  contrary  to 
the  restrictions  applicable  to  any  such  area  or 
zone  or  contrary  to  the  order  of  the  Secretary 
of  War  or  any  such  military  commander,  shall, 
if  it  appears  that  he  knew  or  should  have  known 
of  the  existence  and  extent  of  the  restrictions 
or  order  and  that  his  act  was  in  violation  thereof, 
be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  liable  to  a  fine  of  not  to  exceed  $5,000 
or  to  imprisonment  for  not  more  than  one  year, 
or  both,  for  each  offense." 

2.  Public  Proclamation  No.  3,  promulgated  March 
24,  1942,  by  J.  L.  DeWitt,  Lieutenant-General,  U.  S. 
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Army,  commanding  the  Western  Defense  Command 
and  Fouiih  Army,  the  validity  of  which  is  involved 
herein,  imposed  ''curfew"  regulations  upon  the  ap- 
pellant as  a  person  of  Japanese  ancestiy,  prohibited 
him  from  traveling  beyond  a  distance  of  five  miles 
from  his  residence  and  denied  him  the  Hght  to  the 
possession,  use  and  enjoyment  of  certain  articles  of 
personal  property,  to-wit,  weapons,  radios,  cameras, 
signal  devices  and  sundry  other  articles.  This  procla- 
mation is  set  forth  verbatim  in  7  Fed.  Reg.  2543  and 
also  at  pages  330  and  331  in  House  Report  No.  2124 
of  May  1942  as  authorized  by  House  Resolution  113 
of  the  77th  Congress,  2nd  Session. 

Pleadings  Necessary  to  Show  the  Existence  of  the  Jurisdictions. 
The  pleadings  necessary  to  show  the  existence  of 
the  jurisdictions  herein  are  as  follows:  the  indictment 
(R.  2)  ;  a  demurrer  to  indictment  which  appears  to  have 
been  a  special  demurrer  interposed  orally  and  later 
withdrawn  (R.  9) ;  stipulation  amending  indictment 
(R,  6) ;  Older  amending  indictment  (R.  8)  ;  the  ap- 
pellant's plea  of  not  guilti/  (R.  9) ;  general  demurrer 
to  indictment  interposed  at  the  close  of  the  testimony 
(at  R.  10)  and  orally  termed  "a  motion  for  a  directed 
verdict  and  for  a  verdict  and  judgment  of  not  guilty" 
and  also  termed  "a  motion  for  a  mandatory  verdict 
or  judgment  of  not  guilty"  (Record,  pages  10  and 
88),  and  order  overruling  this  general  demurrer  or 
motion  for  dismissal  of  the  indictment.   (R.  11.) 

The  judgment  of  conviction  ap])ears  in  t\v(^  f'oi'ins, 
the  first  termed  the  "Finding  of  Guiir*  (R.  12)  and 
the  second  which  is  incorporated  in  the  written  o})in- 
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ion  of  the  Court  below.  (R.  50.)  The  sentence  to  im- 
prisonment and  judgment  imposing  the  fine  appear 
in  the  record  at  pages  51  and  52.  The  notice  of  appeal 
appears  at  R.  214,  the  assignment  of  errors  at  R.  217 
and  the  statement  of  points  oyi  appeal  at  R.  221. 


STATEMENT  OF  THE  CASE. 

The  appellant  was  born  in  Hood  River,  Oregon,  of 
Japanese  parents  on  October  19,  1916.  (R.  77,  120, 
148.)  Hood  River  is  his  domicile  and  residence.  His 
father  was  a  Hood  River  merchant  and  his  mother 
a  housewife.  (R.  149-151.)  He  and  his  parents  are 
Methodists.  (R.  178.)  He  was  taken  to  Japan  for  a 
visit  during  a  summer  vacation  when  he  was  eight 
years  of  age.  (R.  151,  182.)  He  graduated  from  a 
public  grammar  school  and  high  school  in  Hood 
River.  (R.  153-154.)  He  studied  the  Japanese  lan- 
guage in  a  Japanese  language  school  for  three  years. 
(R.  176-177.)  He  graduated  from  the  University  of 
Oregon  in  arts  and  letters  in  June  of  1937,  receiving 
a  bachelor  of  arts  degree.  (R.  154.)  He  was  then  20 
years  7  months  of  age.  He  received  his  commission 
as  a  second  lieutenant  in  the  U.  S.  Army  Officers 
Reserve  Corps  upon  completion  of  his  R.O.T.C. 
course  and  took  his  oath  of  allegiance  to  the  United 
States  in  December,  1937,  after  attaining  his  majority 
and  when  his  age  was  21  years  2  months.  (R.  174.) 
(The  opinion  of  the  Court  below  (R.  48)  erroneously 
states  this  occurred  during  his  minority  and  that  by 
reason  thereof  was  not  evidence  of  his  election  to 


accept  citizenship  in  the  United  States.)  Thereafter, 
he  graduated  from  the  University  of  Oregon  Law 
School,  receiving  his  bachelor  degree  in  law  in  June 
of  1939  at  the  age  of  22  years  8  months.  (R.  154,  174.) 
He  is  a  registered  voter  and  has  voted  in  elections. 
(R.  154.) 

After  taking  the  bar  examination  in  the  interval 
between  June  and  August  of  1939  he  worked  on  his 
father's  fann  and  upon  notification  in  September  of 
1939  that  he  had  successfully  passed  the  examination 
he  practiced  law  for  a  short  time  in  Hood  River  and 
then  in  Portland.  (R.  155.)  He  must  also  have  taken 
an  oath  of  allegiance  to  the  United  States  when  he 
was  admitted  to  the  bar.  Upon  the  recommendation 
of  his  father,  Dean  Wayne  L.  Morse  of  the  Oregon 
Law  School,  several  university  officials  (R.  171)  and 
other  persons  in  Hood  River  and  Portland  he  ob- 
tained employment  in  the  office  of  the  Consulate 
General  of  Japan  at  Chicago  in  April  of  1940.  (R. 
151-156.)  His  tasks  there  were  those  of  a  general 
secretary  in  charge  of  correspondence  (R.  157)  and 
later  as  a  public  relations  man.  (R.  133,  137.)  He 
received  a  salary  of  $125.00  per  month.  (R.  L57.)  As 
a  part  of  his  employment  he  made  speeches  before 
public  bodies.  A  few  of  these  speeches  concerned  the 
Sino-Japanese  war  and  explained  tlie  Japanese  posi- 
tion thereon.  (R.  158,  159,  171,  183-185,  189.)  While 
so  employed  among  other  American  employees  (R. 
188)  he  was  twice  registered  as  an  employee  with  the 
Department  of  State  pursuant  to  regulations.  (R.  81, 
105,  106.)  The  cei-tificates  of  re.gistration  appeal-  at 
record  pages  58  and  113. 


Sometime  during  the  day  or  evening  of  December 
7,  1941,  the  appellant  first  heard  of  the  Japanese  at- 
tack on  Pearl  Harbor.  (R.  159.)  He  resigned  his 
position  on  December  8,  1941,  because  he  was  a  loyal 
American.  (R.  160.)  On  December  8,  1941,  Congress 
declared  war  on  Japan.  On  the  same  day  the  appel- 
lant tendered  his  services  to  his  comitry,  to  Head- 
quarters, Second  Military  Area,  at  Portland,  by  tele- 
gram (R.  162)  and  received  a  letter  bearing  said  date 
in  response  instructing  him  to  hold  himself  in  readi- 
ness for  an  early  call  to  active  duty.  (R.  162  and  84.) 
He  received  a  telegram  from  his  father  on  December 
8th  urging  him  to  offer  his  services  to  his  country. 
(R.  160,  161.)  Thereafter,  on  March  28,  1942,  appel- 
lant violated  the  curfew  restrictions  imposed  upon 
American  citizens  of  Japanese  ancestry  by  Public 
Proclamation  No.  3  promulgated  on  March  24,  194^, 
by  General  DeWitt.  (See  7  F.R.  2543.)  He  surren- 
dered himself  to  the  Portland  Police  Department  on 
March  28,  1942,  for  the  purpose  of  testing  the  consti- 
tutionality of  this  discriminatory  curfew  regulation 
(R.  Ill),  was  taken  into  custody  (R.  95,  96,  99) 
and  was  thereafter  indicted  under  Public  Law  No. 
503  (18  TJ.S.CA.,  sec.  97a)  for  a  violation  of  the 
proclamation. 

Questions  Involved. 

1.  Is  Public  Law  No.  503  void  for  uncertainty  in 
failing  to  prescribe  definite  military  areas  and  in 
failing  to  specify  the  particular  restrictions  upon  the 
activities  of  persons  therein? 


2.  Is  the  statute  unconstitutional  and  void  as  dele- 
gating to  Courts  and  juries  the  legislative  power  to 
determine  what  acts  thereunder  shall  be  deemed  to 
be  criminal  and  punishable? 

3.  Is  the  statute  unconstitutional  and  void  as  an 
attempt  to  delegate  to  executive  and  administrative 
officers  legislative  power  to  be  exercised  in  fiituro  in 
prescribing  military  areas  of  unlimited  geographical 
extent  and  restraints  of  an  unknown  nature  upon 
persons  therein? 

4.  Is  the  statute  as  applied  to  appellant  herein 
and  to  all  American  citizens  of  Japanese  ancestry, 
in  enforcing  the  provisions  of  Public  Proclamation 
No.  3,  to  the  exclusion  of  citizens  of  other  racial 
origin,  unconstitutional  and  void  as  abridging  the 
fundamental  rights  and  liberties  of  American  citizens 
safeguarded  by  the  U.  S.  Constitution  and  amend- 
ments thereto  and  especially  by  the  5th  Amendment? 

5.  Are  the  statute  and  proclamation  void  because 
of  the  in  severability  of  their  void  features? 

6.  Can  the  appellant  judicially  be  declared  an 
alien  enemy  in  a  judgment  of  conviction  where  the 
indictment  admits  and  alleges  his  citizenship? 

7.  Can  the  appellant  judicially  bo  declared  an 
alien  enemy  despite  the  fact  that  he  is  a  native-boni 
citizen  of  this  country  and  a  national  thereof,  resid- 
ing and  domiciled  here,  and  entitled  to  all  flic  consti- 
tutional rights,  liberties,  f)rivileges  and  innnnnities 
of  national  and  state  citizenship  by  vii-tii(>  of  th<'  14th 
Amendment  and  the  Nationality  T.aw  when  Ihciv  is 


not  a  scintilla  of  evidence  in  the  record  that  he  has 
lost  citizenship  or  nationality  under  any  of  the 
methods  prescribed  by  the  nationality  and  expatria- 
tion laws  of  this  country  or  by  any  other  legally 
recognized  method  whatever? 

Maimer  in  Which  Questions  Involved  Are  Raised. 

The  questions  involved  are  raised  by  the  indict- 
ment (R.  2),  the  amended  indictment  (R.  8);  the 
plea  of  not  guilty  (R.  9) ;  the  general  demurrer  to 
the  indictment  (motion  for  directed  verdict  and  judg- 
ment of  not  guilty)  (R.  10,  88)  ;  the  judgment  of  con- 
viction (R.  12)  and  opinion  of  the  Court  below  (R. 
50),  and  the  judgment  of  sentence  and  fine.  (R.  51.) 
The  questions  are  also  raised  by  the  notice  of  appeal 
(R.  215)  and  the  assignment  of  errors.  (R.  217.) 


ARGUMENT. 
THE  STATUTE  IS  VOID  FOR  UNCERTAINTY. 

Public  Law  No.  503,  18  U.S.C.A.  97a,  is  void  for 
uncertainty  on  its  face  in  failing  to  prescribe  specific 
military  areas  and  specific  restrictions  upon  the  ac- 
tivities of  persons  within  the  confines  of  the  military 
areas.  See  59  Corpus  J^iris  601,  sec.  160  and  cases 
there  cited.  It  is  also  unconstitutional  and  void  as  a 
delegation  by  Congress  of  legislative  power  to  Courts 
and  juries  to  determine  what  areas  are  military  areas 
and  what  acts  of  persons  committed  therein  shall  be 
decided  to  constitute  criminal  acts  and  be  punishable 
thereunder.   U.  S.  v.  L.  Cohen  Grocery  Co.,  255  U.S. 
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81.  The  statute  was  enacted  and  became  effective  on 
March  21,  1942,  and  Public  Proclamation  No.  3,  a 
military  regulation  which  it  would  enforce,  was  pro- 
mulgated three  days  later  on  March  24,  1942.  It  is, 
therefore,  also  void  for  uncertainty  as  attempting  to 
adopt,  by  reference,  legislative  orders  of  executive  or 
military  officials  which  are  not  in  esse  but  are  un- 
known, indeterminate  and  to  be  prescribed  in  futuro. 
Schechter  Poultry  Co.  v.  U.  S.,  295  U.S.  495,  55  S. 
Ct.  837;  16  Corpus  Juris  Sec,  pp.  349,  352;  and  Ex 
parte  Burke,  190  Cal.  326,  328. 


THE  STATUTE  AND  PROCLAMATION  ARE  VOID  AS  ABRIDGING 
FUNDAMENTAL   CONSTITUTIONAL   PROVISIONS. 

The  statute  is  unconstitutional  and  void  in  giving 
effect  to  military  orders  which  usurp  legislative  and 
judicial  functions  in  violation  of  Article  1,  Sees.  1 
and  8,  cl.  18,  and  Article  III  of  the  federal  Consti- 
tution. Congress  cannot  delegate  legislative  power  to 
the  president  or  executive  officers.  Field  v.  Clark, 
143  U.S.  649,  652.  Congi-ess  is  empowered  to  delegate 
a  mere  limited  discretionary  authority  to  executive 
officers  where  it  first  sets  up  in  a  statute  a  standard, 
rule  or  policy  for  the  guidance  of  such  officials  and 
lodges  in  them  the  making  of  suboi'dinato  rules,  in 
aid  of  the  enforcement  of  the  statute,  and  leaves  to 
them  the  determination  of  facts  to  which  the  i)olicy 
declared  in  the  statute  is  to  ai)i)ly.  'I'ho  subordinate 
rules  these  officials  may  make  must  be  confined  to  the 
limits  prescribed  by  the  statute.   Schechter  Poultry 
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Corp.  V.  U.  S.,  supra;  Panama  Refining  €o.  v.  Byan, 
293  U.S.  388.  Congress  has  not  attempted  to  validate 
Public  Proclamation  No.  3  and  could  not  validate  it 
because  it  does  not  pretend  to  be  the  product  of  a 
limited  discretionary  authority  conferred  upon  its 
promulgator  by  Congress  but  to  be  a  product  of 
usurped  legislative  power  that  can  be  wielded  only 
by  Congress  and  not  by  a  military  commander. 

Public  Proclamation  No.  3  was  promulgated,  ac- 
cording to  a  recital  contained  therein,  under  an  as- 
serted theory  of  military  necessity.  It  has  been  ap- 
plied, in  conjunction  with  the  statute  herein  as  its 
enforcement  procedure,  to  the  appellant  and  other 
citizens  of  Japanese  ancestry  engaged  in  civilian 
walks  of  life  within  the  geographical  limits  of  the 
mainland  United  States  in  a  region  outside  a  theater 
of  war  and  in  the  absence  of  a  proclamation  of  mar- 
tial law  by  Congress  and  in  an  area  free  from  martial 
rule.  The  statute  and  the  proclamation  are  void, 
therefore,  under  the  rules  established  in  Ex  parte 
Milligan,  4  Wall.  (U.S.)  2,  in  that  they  would  sus- 
pend the  federal  Constitution  and  destroy  the  funda- 
mental civil  liberties  it  safeguards  to  citizens  and 
also  to  those  aliens  unaffected  by  the  Alien  Enemy 
Act,  50  U.S.C.A.,  Sees.  21-24. 

The  proclamation  and  the  statute  which  would  en- 
force its  curfew  regulations,  travel  restrictions  and 
property  deprivations  are  void  as  deprivals  of  liberty 
and  property  without  due  process  of  law  in  violation 
of  the  5th  Amendment.  These  regulations  and  re- 
strictions abridge  freedom  of  movement  and  other 
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inherent  rights  vital  to  the  m-aintetvmice  of  our  demo- 
cr^atic  institutions.  See  Crandall  v.  Nevada,  6  Wall. 
35,  48-49;  Williams  v.  Fears,  179  U.S.  279;  Edwards 
V.  California,  314  U.S.  160;  and  Schneider  v.  Irving- 
ton,  308  U.S.  147,  161,  discussing  these  rights.  These 
constitutional  rights  also  inhere  in  aliens  (Truax  v. 
Raich,  239  U.S.  33,  39)  but  are  subject  to  suspension 
in  the  case  of  alien  enemies  during  wartime  under 
the  Alien  Enemy  Act.  This  Act  has  not,  however, 
been  invoked  by  Public  Proclamation  No.  3  which 
derives  its  authority,  if  any  it  has,  from  Executive 
Order  No.  9066  (7  F.R.  1407)  which  asserts  its  own 
authority  not  under  this  Act  but  upon  constitutional 
grounds  which  are  nowhere  to  be  found  in  the  Con- 
stitution. The  proclamation  and  statute  as  apj)liod 
to  aliens  outside  the  provisions  of  said  Act  are  illegal 
and  void. 

The  proclamation  is  also  unconstitutional  in  that  it 
discriminates  against  and  denies  to  citizens  of  Japa- 
nese pedigree  the  possession,  use  and  enjoyment  of  the 
private  articles  of  personal  property  it  forbids  to  them 
or  compels  them  to  confiscate  under  an  asserted  claim 
the  deprivation  or  confiscation  is  for  a  public  use  or 
benefit.  This  is  a  taking  of  private  property  for  public 
use  without  just  compensation  as  well  as  a  de])rival  of 
property  without  due  i)i^ocess  of  law  in  violation  of 
the  5th  Amendment.  (Smith  v.  Brazelton,  1  Heisk. 
(Tenn.)  44,  2  Am.  Rep.  678;  67  Corpus  Juris  Sec,  pp. 
373  and  376.)  The  proclamation  also  infringes  the 
right  of  citizens  to  keep  and  bear  arms  and  hence  is 
repugnant  to  the  2nd  Amendment.  Congress  is  not 
empowered  by  legislation  to  discriminate  against  citi- 


12 


zens  on  a  color  or  race  origin  basis  and,  consequently, 
the  proclamation  and  statute  are  both  unconstitutional 
and  void.  (See,  Yu  Cong  Eng  v.  Trinidad,  271  U.  S. 
500,  46  S.  Ct.  619,  625,  627 ;  Sims  v.  Rives,  84  Fed.  (2d) 
871,  cert.  den.  298  U.  S.  682;  Railroad  Retirement 
Board  v.  Alton  R.  Co.,  295  IT.  S.  330,  55  S.  Ct.  758 ;  and 
compare,  Buchanan  v.  Warley,  245  U.  S.  60,  38  S.  Ct. 
16.)  The  operation  of  the  5th  Amendment  is  not  sus- 
pended by  war.  (U.  S.  v.  L.  Cohen  Grocery  Co.,  255 
U.  S.  81.)  Constitutional  rights  cannot  be  abrogated 
in  wartime  under  a  plea  of  military  necessity  except  in 
a  theater  of  war  where  the  conflict  rages  and  neces- 
sarily prevents  the  civil  authorities  from  operating. 
(Ex  parte  Milligan,  supra.)  The  proclamation  and 
statute  interfere  with  the  constitutional  rights  and 
liberties  of  the  appellant  and  other  citizens  of  like 
racial  extraction  outside  a  theater  of  war  and  in  the  ab- 
sence of  piartial  law  and  rule  and,  in  consequence,  are 
void  under  the  Milligan  decision.  If  the  contents  of 
the  proclamation  are  not  either  directly  or  indirectly 
authorized  by  the  Alien  Enemy  Act  it  is  also  void  as 
to  alien  enemies  for  the  same  reasons.  Alien  enemies 
who  are  not  hostile  to  us  have  rights  safeguarded  by 
the  Constitution.  The  plea  that  military  necessity  or 
national  crisis  justifies  the  suspension  of  constitutional 
rights  by  executive  officials  was  repudiated  in  the 
MilligoM  case  and  rejected  in  Schechter  Poultry  Co. 
V.  U.  S.,  295  U.  S.  495,  55  8.  Ct.  ,837  at  842,  where  the 
Supreme  Court  declared : 

^'Extraordinary  conditions  do  not  create  or  en- 
large constitutional  power.  The  Constitution 
established  a  national  government  with  powers 
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deemed  to  be  adequate,  as  they  have  proved  to  be 
in  war  and  peace,  but  these  powers  of  the  national 
government  are  limited  by  the  constitutional 
grants.  Those  who  act  under  these  grants  are  not 
at  liberty  to  transcend  the  imposed  limits  because 
they  believe  that  more  or  different  power  is  neces- 
sary. Such  assertions  of  extra-constitutional  au- 
thority were  anticipated  and  precluded  by  the 
explicit  terms  of  the  Tenth  Amendment  *  *  *." 

The  proclamation  and  the  statute  demonstrate  that 
executive  officials  and  Congress  are  not  always  pro- 
tectors of  the  rights  of  minorities.  It  is  to  our  Courts 
that  we  must  look  finally  for  the  protection  of  the 
rights  and  liberties  of  minorities  as  observed  by  the 
Supreme  Court  in  Chambers  v.  Florida,  309  U.  S.  227, 
where  it  is  stated : 

"Under  our  constitutional  system,  courts  stand 
against  any  winds  that  blow  as  havens  of  refuge 
for  those  who  might  otherwise  suffer  because  they 
are  helpless,  weak,  outnumbered,  or  because  they 
are  non-conforming  victims  of  prejudice  and  pub- 
lic excitement." 


CITIZENS  ARE  NOT  ALIEN  ENEMIES. 

Public  Proclamation  No.  3  treats  American  citizens 
of  Japanese  ancestry  as  alien  enemies.  These  citizens 
constitute  a  law-abiding  part  of  our  citizeniy.  They 
have  as  much  at  stake  in  this  country  and  nation  as 
any  other  segment  of  our  citizenry.  Without  justifica- 
tion and  without  right  the  proclamation  labels  them 
suspects,  disloyal  and  criminals.   Never  before  in  our 
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history  have  innocent  citizens  been  so  treated  because 
of  the  geographical  origin  of  their  ancestors.  It  en- 
gendered fear  in  them.  By  reason  of  the  precedent  it 
would  establish  it  compels  a  whole  nation  to  stand  in 
awe  of  our  military  commanders  and  in  fear  of  incur- 
ring their  displeasure.  Our  history  reveals  that  we 
have  been  wont  to  hold  our  military  commanders  and 
government  officials  in  high  esteem  and  to  regard  them 
with  affection.  It  is  startling  to  learn  that  citizens 
must  fear  their  own  protectors.  Those  who  had  a  hand 
in  fanning  the  flames  of  race-hatred  against  these  citi- 
zens by  dictating  this  discriminating  policy  to  be 
enforced  against  them  by  the  Army  regard  American 
citizenship  very  lightly  when  it  concerns  the  rights  of 
others.  The  proclamation  herein  was  the  prelude  to 
the  banishment  of  these  citizens  from  the  Pacific  Coast. 
Under  the  compelling  points  of  bayonets  and  threats 
of  prosecution  under  the  statute  they  have  been  driven 
into  concentration  camps  inland.  Their  future  is  pre- 
carious, their  livelihood  doubtful  and  their  constitu- 
tional rights  have  been  destroyed. 

There  are  over  5000  American  youths  of  Japanese 
ancestry  serving  alongside  their  white  brothers  in  our 
armed  forces  which  are  spread  over  the  face  of  the 
earth.  Thousands  of  others  are  serving  in  the  Ha- 
waiian Territorial  Guard.  The  induction  of  additional 
numbers  of  these  citizens  was  interrupted  for  a  short 
space  of  time  during  which  those  arriving  at  service- 
able age  were  temporarily  classified  as  4c  mider  the 
Selective  Service  Act.  The  reason  for  this  policy  has 
never  been  publicly  explained.    It  would  be  strange 
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that  any  officials  or  politicians  should  take  it  upon 
themselves  to  tell  these  American  youths  who  were 
clamoring  to  fight  for  their  country  that  they  could 
not  do  so.  This  country  belongs  to  these  youths  as 
much  as  to  any  other  citizens.  They  cannot  be  dis- 
criminated against  and  be  deprived  of  their  bii-thright 
to  defend  this  country  by  arbitrary  governmental  ac- 
tion. Our  government  exists  for  the  benefit  of  the 
citizens  of  this  Republic  and  not  for  the  benefit  of 
government  officials.  Our  government  officials  are 
their  agents  and  ought  not  to  lose  sight  of  the  fact. 
They  are  accountable  to  their  principals,  these  citizens 
and  the  citizenry  at  large.  On  January  28,  1943,  Mr. 
Henry  L.  Stimson,  Secretary  of  War,  reversed  this 
unwarranted  policy,  and  announced  that  these  youths 
would  be  absorbed  into  service.  As  quoted  in  the  San 
Francisco  Neivs  of  January  28,  1943,  on  page  1,  Mr. 
Simpson  is  reported  to  have  stated : 

''It  is  the  inherent  right  of  .every  faithful  citi- 
zen, regardless  of  ancestry,  to  bear  arms  in  the 
nation's  battle.  When  obstacles  to  free  expression 
of  that  right  are  imposed  by  emergency  considera- 
tions, those  barriers  should  be  removed  as  soon  as 
humanly  possible.  Loyalty  to  country  is  a  voice 
that  must  be  heard,  and  J  am  glad  that  I  am  now 
able  to  give  active  proof  that  this  basic  American 
belief  is  not  a  casualty  of  war." 

It  is  probable  that  every  family  of  Japanese  blood 
in  this  country  and  subject  to  our  jurisdiction  has  a 
member  serving  in  our  armed  forces.  Does  this  not 
indicate  quite  clearly  that  these  youths  are  loyal, 
patriotic  and  devoted  to  this   country  and  nation? 
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Does  it  not  constitute  an  irrefutable  argument  that 
their  families  are  loyal  and  willing  to  do  their  share 
to  contribute  to  the  inevitable  victory  over  our 
enemies  ?  The  bombs  our  Japanese  enemies  rained  on 
Hawaii  fell  alike  on  our  aliens  and  citizens  resident 
there  and  destroyed  many  of  them  and  much  of  their 
property.  Is  it  any  wonder  that  our  American  citizens 
of  Japanese  ancestry  there  and  on  the  mainland  here 
clamored  to  get  into  service  to  destroy  our  enemies? 
Is  it  any  wonder  that  our  alien  Japanese  resident 
there  and  here  whose  friends  and  relatives  were  high 
among  the  casualty  lists  in  Hawaii  and  whose  sons 
are  in  our  armed  forces  are  devoted  and  loyal  to  this 
country  and  willing  to  contribute  their  services  and 
do  what  they  can  to  defend  America  and  to  defeat  our 
enemies  ?  These  aliens  are  grateful  to  America.  They 
abandoned  Japan  to  escape  from  the  jurisdiction  of  a 
military  feudalism  and  oppressive  government.  They 
sought  the  refuge  of  America  and  the  protection  of 
American  democracy.  In  the  face  of  these  facts  who 
would  dare  charge  disloyalty  on  their  part  and  that 
of  their  children  to  America  ? 


THE  STATUTE  AND  PROCLAMATION  ARE  WHOLLY  VOID  BE- 
CAUSE OF  THE  INSEVERABILITY  OF  THEIR  VOID  PARTS. 

In  its  opinion  the  Court  below  decided  that  as 
the  statute  attempts  to  classify  citizens  upon  a  color 
or  race  basis  and  "to  apply  criminal  penalties  for  a 
violation,  founded  upon  that  distinction,  the  action  is 
insofar  void."   (R.  45.)  It  also  declares  that  aliens  are 
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entitled  to  the  ''equal  protection  of  the  laws"  in  ordi- 
nary times  but  not  in  times  of  war.  (R.  45.)  This  con- 
clusion is  not  entirely  connect  (for  alien  neutrals  are 
entitled  to  this  protection  at  all  times.  Alien  enemies 
are  likewise  entitled  to  this  protection  except  when  the 
Alien  Enemy  Act  is  invoked  against  them.  See  Ex 
parte  Kiimezo  Kaivato,  87  L.  Ed.  94,  95. 

The  Court  below  expressly  decided  that  the  orders 
of  General  DeWitt  ''were  void  as  respects  citizens" 
and  ''valid  with  respect  to  alieyis/'  (R.  46.)  The  stat- 
ute, however,  imposes  its  prohibitions  upon  all  persons 
inasmuch  as  it  uses  the  generic  word  "Whoever". 
Executive  Order  No.  9066  authorizes  the  removal  of 
"any  and  all  persons"  from  military  areas.  The  proc- 
lamation expressly  applies  to  "all  alien  Japanese, 
Germans,  and  Italians  and  all  persons  of  Japanese 
ancestry"  within  Military  Area  No.  1.  The  statute  and 
proclamation  apply  to  all  persons  whether  citizens  or 
aliens  and,  in  consequence,  are  entirely  void  because 
the  respective  parts  of  each  are  inseparably  connected 
and  are  not  severable  so  as  to  apply  to  alien  enemies 
to  the  exclusion  of  alien  neutrals  and  citizens.  The 
opinion  of  the  Court  below  is,  therefore,  erroneous 
and  the  judgment  void.  See  Railroad  Retirement 
Board  V.  Alton  R.  Co.,  295  U.  S.  330,  55  S.  Ct.  758, 
767,  and  rules  and  cases  cited  in  59  Corpus  Juris,  p. 
639,  Sec.  205,  relating  to  severability. 

The  inseverability  of  the  void  features  of  the  statute 
and  of  the  proclamation  invalidates  their  apijlicatiou 
to  alien  enemies  also.  It  is  not  unlikely,  however,  that 
the  action  applied  by  the  proclamation  against  alien 
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enemies  which  cannot  be  sustained  under  it  might  yet 
be  sustainable  under  the  theory  that  the  action  was 
taken  pursuant  to  an  oral  command  of  the  President 
authorized  by  the  Alien  Enemy  Act.  If  such  a  com- 
mand was  given  it  has  not  been  reported.  The  Presi- 
dent invoked  the  Alien  Enemy  Act  in  Public  Procla- 
mations Nos.  2525,  2526,  2527  and  2537  and  in  Execu- 
tive Order  No.  9095  in  matters  involving  alien  enemies. 
See  iff.  R.  310  to  315.  Alien  enemies  are  not,  however, 
punishable  under  the  statute  herein  which  is  void  for 
the  foregoing  reasons.  The  trial  Court's  judgment 
that  the  appellant  was  an  alien  enemy  amenable  to  the 
statute  was  erroneous  because  of  the  invalidity  of  the 
statute  as  well  as  for  the  reason  the  appellant  was  and 
is  a  citizen. 


THE  STATUTE  AND  PROCLAMATION  DENY  LEGAL 
EQUALITY  TO  CITIZENS. 

The  statute  and  proclamation  discriminate  against 
American  citizens  of  Japanese  ancestry  to  the  exclu- 
sion of  citizens  of  other  ancestral  derivation  and 
therein  do  violence  to  the  fundamental  principle  of 
legal  equality  upon  which  this  nation  was  established. 
Citizenship  is  not  a  divisible  thing :  it  is  not  a  thing  of 
degrees.  It  is  a  status  of  legal  equality.  A  few  of  our 
native-born  whites  suppose  they  derive  citizenship 
from  the  mere  fact  they  are  members  of  a  white  race 
but  they  are  mistaken.  They  derive  it  from  the  14th 
Amendment  which  confers  citizenship  upon  all  those 
who  have  the  good  fortune  to  be  born  here  regardless 
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of  their  race,  color  or  creed.  The  discrimination 
against  these  citizens  on  the  basis  of  the  geoc^raphical 
origin  of  their  ancestors  attempts  to  divide  our  citi- 
zenry and  set  up  classes  of  citizens  and  degrees  of 
citizenship.  In  effect  it  asserts  the  supremacy  of  the 
citizens  of  Anglo-Saxon,  Mediterranean  and  African 
stocks  in  the  United  States  under  the  theory  they  are 
citizens  either  of  the  pure  white  race  or  the  pure  black 
race  for  whom  full  citizenship  rights  are  preserved. 
These  stocks  never  represented  races  however.  They 
represent  old  Continental  nationalities  of  peoples  of 
diverse  geographical  origin  who  for  a  while  inhabited 
Europe  and  its  isles,  the  Mediterranean  coast  and 
Africa  and  were  subject  to  various  European  and 
African  rulers.  Legal  equality  inheres  in  citizenship, 
is  an  attribute  of  liberty  and  the  heritage  of  every 
American  citizen  regardless  of  the  geographical  origin, 
color  and  creed  of  his  forebears  and  is  safeguarded  by 
the  5th  and  4th  Amendments  and  by  the  privileges  and 
inmimiities  clause  of  the  latter  and  Sec.  2  of  Art.  IV 
of  the  U.  S.  Constitution.  Its  denial  is  a  deprival  of 
liberty  and  property  without  due  process  of  law.  See 
definition  of  due  process  of  law  in  Trimx  v.  Corrifjan, 
275  U.  S.  312,  331. 

Nationality  and  not  race  is  the  characteristic  of  this  nation. 

Race  purity  and  race  type  are  delusions  of  those 
who  entertain  the  notion  that  blood  strains  are  pure. 
The  belief  that  coloration,  mere  skin  pigmentation, 
divides  mankind  into  pure  races  is  unfounded.  Chro- 
mosones  and  their  genes  are  not  respecters  of*  what  is 


popularly  called  race  or  race-purity.  They  are  as- 
surers of  a  necessary  admixture  of  bloods  that  has  en- 
abled and  will  continue  to  enable  the  human  race  to 
survive  in  changing  environments  by  transmitting 
physical  qualities  and  immunities  essential  to  the  sur- 
vival of  the  human  race.  The  difference  in  individ- 
uals has  its  basis  in  somatic  cells  and,  in  consequence, 
is  restricted  to  trifling  structural  details  of  which  skin 
pigmentation  is  the  most  noticeable  feature.  These 
structural  matters  are  peculiar  to  individuals  and  are 
not  determiners  of  races.  The  only  race  in  mankind  is 
the  human  race.  What  are  popularly  considered  races 
is  a  confusion  of  obscure  ideas,  vague  nomenclature, 
confused  genealogy  and  hazy  thought.  Differences  in 
skin-pigmentation  do  not  make  races.  Individuals  can- 
not even  be  properly  classified  by  coloration  which  is 
neither  a  criterion  nor  an  indication  of  race,  quality 
of  mind  or  temperament.  Individuals  and  peoples  can 
be  properly  identified  only  by  nationality.  It  is  this 
identification  by  nationality  that  is  the  distinguishing 
characteristic  of  individuals.  The  word  nationality 
ought  to  be  substituted  in  the  popular  concept  for  the 
word  race.  Suffice  to  say  that  the  nationality  of  all  of 
our  citizens  of  Japanese  and  other  familial  ancestry 
is  absolutely  American.  Each  citizen  is  an  integral 
part  of  the  great  American  family  to  which  he  is 
inseparably  bound  by  the  American  environment  in- 
grained in  his  mind.  The  proclamation  herein  denies 
to  citizens  of  Japanese  ancestry  rights  it  does  not  dis- 
turb in  others.  It  would  whittle  away  citizenship 
rights  and  consequently  citizenship  itself. 
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What  distinguishes  a  nation  is  a  common  environ- 
ment of  coimtry,  tradition,  law  and  national  self- 
interest  and  objectives.  The  imprint  of  this  environ- 
ment is  indelibly  stamped  in  the  mind  of  each  citizen 
and  in  the  minds  of  all  those  who  permanently  reside 
within  a  country's  jurisdiction.  It  creates  nationalism 
which  is  not  a  thing  of  ancestry  but  of  environment. 
The  country  of  one's  domicile  and  residence  and  the 
nation  inhabiting  it  which  sustain  and  protect  him 
gives  rise  to  his  allegiance,  loyalty  and  patriotism. 
This  nation  was  founded  by  those  who  were  seeking 
liberty  and  equality.  The  Constitution  they  gave  us 
embodies  these  basic  concepts  which  are  essential  to  a 
democratic  state.  The  Constitution  guarantees  legal 
equality.  It  does  not  guarantee  social  equality  which 
is  dependent  upon  education,  understanding  and  per- 
sonal taste.  Legal  equality  is  a  right — social  equality 
is  something  that  may  be  achieved.  Legal  equality  is 
the  birthright  of  every  American  citizen.  Ancestry  is 
not  a  detei-miner  of  constitutional  right  but  it  may  be 
of  social  equality.  It  is  not  a  determiner  of  loyalty. 
Singularly  enough,  many  of  those  who,  by  the  mere 
accident  of  birth,  have  a  pinkish  or  whitish  complexion 
conceive  of  themselves  as  typical  representatives  of  a 
white  race  as  though  this  conception  of  skin  coloration 
was  of  more  importance  to  this  nation  than  the  con- 
ception of  an  American  citizen.  Race,  a  thing  of 
vagary,  looms  larger  in  their  minds  than  American 
nationality,  a  thing  of  reality,  which  detennines  alle- 
giance, loyalty  and  patriotism. 

The  white-complexioned  in  America  have  no  legal 
authority  to  suppress  the  rights  of  the  yellow,  the  red 
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and  the  black  citizen.  Ours  is  neither  a  government 
by  majority  nor  plurality  rule.  The  Constitution  guar- 
antees the  rights  of  all  and  sets  up  barriers  against 
such  rule.  If  ours  was  a  government  of  or  by  the 
majority  we  would  all  long  ago  have  been  of  a  dis- 
tinctive familial  type  of  immediate  ancestry  having 
one  color  and  one  dominant  state  religion.  Religious 
wars  would  have  torn  us  asunder  and  the  most  power- 
ful religious  group  would  have  suppressed  other  faiths 
or  exterminated  those  adhering  thereto.  America 
would  have  been  left  in  the  possession  of  the  dominant 
Protestant  element  which  would  have  asserted  an 
Anglo-Saxon  origin,  a  combination  of  old  foreign  na- 
tionalities, and  have  tolerated  no  inhabitants  of  other 
faiths  or  origin. 

There  are  a  few  individuals  in  this  country  who 
would  take  delight  in  having  our  Constitution  dis- 
torted into  a  Visigothic  Code  in  order  to  suppress  the 
rights  of  Jews,  Japanese  and  other  minorities.  There 
are  many  would-be  Caligulas  in  America.  They  are  of 
the  peculiar  type  who  would  reserve  this  country  for 
the  whites.  They  would  also  reserve  heaven  for  the 
whites  and  its  opposite  for  all  others.  Divine  Provi- 
dence would  appear  to  have  made  other  provisions. 


STRANGE  EVIDENCES  OF  ELECTION  OF  FOREIGN 
ALLEGIANCE. 

The  "evidences"  on  which  the  Court  below  (R.  49, 
50)  determined  that  the  appellant  made  an  election 
of  citizenship  and  "chose  allegiance  to  the  Emperor 
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of  Japan,  rather  than  citizenship  in  the  United  States 
at  his  majority"  are  as  follows: 

(1)  His  father  "was  decorated  by  the  Em- 
peror of  Japan". 

(2)  After  admittance  to  the  bar  he  was,  at  the 
instigation  of  his  father,  employed  by  the  Con- 
sulate General  of  Japan  at  Chicago. 

(3)  While  so  employed  he  followed  his  em- 
ployer's orders  and  ''made  speeches  setting  forth 
the  philosophy  and  puri:)oses  of  the  militaiy  caste 
of  Japan  as  propaganda  agent  for  the  Emperor." 

(4)  While  so  employed  he  was  twice  registered 
as  a  propaganda  agent  ''pursuant  to  the  regula- 
tions issued  by  the  State  Department  of  the 
United  States." 

(5)  He  remained  as  such  "propaganda  agent 
until  after  the  declaration  of  war  by  this  country 
against  Japan"  and  after  the  Japanese  attack  on 
Oahu. 

The  Decoration. 

The  appellant's  father  received  some  sort  of  recog- 
nition, testimonial  or  honoj'  in  1940  at  the  Japanese 
Consul's  office  in  Portland.  (K-.  181.)  The  recognition 
apparently  was  given  for  his  activities  "in  promoting 
better  relations  between  the  Japanese  and  Americans 
in  Hood  River."  (R.  181,  182.)  This  was  considered 
evidence  adverse  to  the  appellant  by  the  trial  Court 
whose  written  opinion  (R.  50)  recites  the  appellant's 
father  "was  decorated  by  tlie  Em])er()r  of  Japan." 
This  is  an  extraordinary  finding  of  fact  wJiolly  un- 


supported  by  the  evidence.  It  was  inferred  from  a 
question  put  by  the  prosecution  (R.  181)  and  answered 
by  the  appellant  as  above-mentioned  from  hearsay. 
The  action  of  the  father  in  endeavoring  to  promote 
better  relations  between  these  Hood  River  people  is 
a  commendable  matter.  Whatever  the  nature  of  the 
honor,  if  any,  bestowed  upon  him  for  his  endeavors 
in  a  worthy  cause,  it  was  deserved.  Our  own  govern- 
ment and  also  friendly  societies  interested  in  the  as- 
similation of  minority  groups  into  commimity  activ- 
ities might  have  bestowed  honor  upon  him  therefor 
had  his  efforts  been  called  to  their  attention.  The 
Court  below  has  penalized  the  appellant  for  an  honor 
bestowed  upon  his  father  under  the  theory,  as  the 
opinion  openly  declares,  that  this  matter  was  an  evi- 
dence of  appellant's  election  of  allegiance  to  Japan. 
The  conclusion  of  the  trial  Court  is  an  example  of 
illogic  run  wild. 

The  Employment. 

The  employment  of  the  appellant  by  the  Consulate 
General  of  Japan  at  Chicago  was  obtained  through 
the  instrumentality  of  recommendatory  letters  of  the 
appellant's  father.  Dean  Wayne  L.  Morse  of  the 
Oregon  Law  School,  several  other  deans  and  officials 
of  the  university  (R.  171)  and  simdiy  other  persons 
in  Hood  River  and  Portland.  (R.  155-156.)  The 
recital  in  the  opinion  below  that  this  employment  was 
obtained  at  the  instigation  of  the  appellant's  father 
is  only  partially  true.  The  mere  fact  of  this  lawful 
employment  is  not  evidence  of  an  election  upon  the 
part  of  the  appellant  to  choose  ''allegiance  to  the 
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Emperor  of  Japan"  despite  the  trial  Court's  declara- 
tion (R.  49)  that  it  is  evidence  of  such  a  choice. 

The  Speeches  and  Free  Speech. 

The  speeches  made  by  the  appellant  under  the  terms 
of  his  employment  by  the  Consulate  General  of  Japan 
dealt  with  various  subjects.  (R.  158,  159.)  They  were 
made  during  peacetime  and  before  the  outbreak  of 
war.  A  few  were  explanatory  of  the  Japanese  position 
in  the  undeclared  war,  the  Sino- Japanese  conflict, 
with  special  emphasis  on  the  economic  differences  be- 
tween China  and  Japan.  (R.  188,  189.)  During  the 
period  of  time  he  made  these  speeches  our  own  govern- 
ment was  carrying  on  normal  trade  relations  with 
Japan.  We  were  selling  munitions  of  war  to  Japan 
which  were  being  used  to  destroy  Chinese  lives  and 
property.  It  was  our  national  foreign  policy  to  main- 
tain peaceful  and  friendly  relations  vdth  Japan  and 
the  American  public  never  dreamed  Japan  had  any 
warlike  designs  on  us.  The  appellant  never  dreamed 
Japan  had  any  warlike  designs  on  us.  Had  our  gov- 
ernment believed  in  such  designs  our  trade  relations 
would  have  ceased  abruptly  and  we  would  not  have 
had  the  disaster  at  Pearl  Harbor.  The  appellant 
never  condoned  the  military  aggression  of  Japan 
against  China  in  any  of  his  speeches.  (R.  189.)  His 
motives  in  making  these  speeches  were  honorable  ones. 
(R.  184.)  Many  other  persons  were  making  similar 
speeches  in  America.  The  opinion  below  sets  forth 
that  one  of  the  evidences  of  appellant's  election  of 
''allegiance  to  the  Emperor  of  Japan"  was  that  he 
''made  speeches  setting  forth  the  philosopliy  and  pur- 
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poses  of  the  military  caste  of  Japan  as  propaganda 
agent  for  the  Emperor/'  (R.  49-50.)  Speeches  made 
during  a  period  we  were  on  friendly  terms  with  Japan 
and  while  a  war  between  Japan  and  China  was  in 
progress  but  in  which  this  government  took  no  part 
and  which  related  to  the  economic  bases  of  that  war 
do  not  form  a  basis  for  the  trial  Court's  statement. 

The  characterization  of  a  general  secretary  in 
charge  of  correspondence  who  becomes  a  sort  of  public 
relations  man  by  the  label  of  ''propaganda  agent"  is 
a  distortion  of  fact  by  an  adroit  choice  of  wording. 
Obviously  the  speeches  made  by  the  appellant  were 
explanatory  in  nature  and  contained  statements  of 
opinion  on  controversial  issues.  Copies  of  the  speeches 
were  not  introduced  into  evidence  and  the  testimony 
as  to  their  contents  was  of  a  rather  vague  nature. 
Suffice  to  say,  however,  that  the  testimony  as  to  their 
contents  discloses  the  speeches  were  made  in  peace- 
time and  did  not  contain  an  advocacy  of  anything 
forbidden.  No  penalty  attaches  to  their  utterance. 
The  guarantee  of  freedom  of  speech  imder  the  1st 
Amendment  and  the  similar  guarantee  under  the  14th 
contemplate  absolute  freedom  of  expression  falling 
short  of  seditious  utterances.  See  Gitlow  v.  Netv  York, 
268  U.S.  652,  and  formulation  of  "clear  and  present 
danger'*  rule  in  the  dissent  of  Justice  Holmes  therein 
which  became  the  rule  established  by  the  Supreme 
Court  in  Schenck  v.  U.  S.,  249  U.S.  47.  See  also 
Bridges  v.  California,  86  L.  Ed.  149,  153 ;  Thornhill 
V.  Alabamn,  310  U.S.  88;  Hague  v.  C.  I.  0.,  307  U.S. 
496;  Lovell  v.  Griffin,  303  U.S.  444;  Palko  v.  Con- 
necticut, 302  U.S.  319;  De  Jonge  v.  Oregon,  299  U.S. 
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353,  366,  and  Stromberg  v.  California,  283  U.S.  359, 
368.  From  the  meager  evidence  in  the  record  as  to 
the  nature  of  the  speeches  it  clearly  appears  they 
contained  neither  reprehensible  nor  milawful  utter- 
ances. It  would  tax  the  imagination  to  conceive  how 
lawful  speeches  could  be  considered  evidence  of  an 
election  to  renounce  citizenship  in  the  United  States 
and  acquire  citizenship  in  Japan. 

The  Registration. 

The  registration  of  the  appellant  by  the  Consulate 
General  with  the  Department  of  State  as  an  employee 
of  a  foreign  representative  is  a  legal  requirement. 
(See  R.  58.)  It  is  not  evidence  of  an  election  upon 
the  part  of  the  appellant  to  choose  ''allegiance  to  the 
Emperor  of  Japan"  notwithstanding  the  trial  Court's 
statement  in  his  opinion  (R.  49,  50)  to  the  contrary. 

The  Resignation. 

We  were  attacked  by  the  enemy  forces  of  Japan 
at  Oahu  on  Sunday,  December  7,  1941.  The  news  of 
the  attack  came  over  the  radio  in  the  late  morning 
of  the  7th  and  the  announcement  appeared  in  news- 
paper extras  that  evening  and  in  the  regular  editions 
the  following  morning.  The  appellant  heard  the  news 
on  the  day  or  evening  of  Sunday,  the  7th  (R.  159) 
but  at  what  time  the  record  does  not  disclose.  He 
resigned  his  position  on  Monday,  December  8th,  the 
morning  following  the  attack.  (R.  160.)  His  resigna- 
tion was  very  prompt  under  the  circumstances  for 
he  could  not  have  resigned  on  the  Sabbath  when  he  was 
not  at  work  and  the  Consulate  offices  were  closed.  The 
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radio  announcements  made  during  the  7th  exhibited 
confusion  as  to  whether  the  hostile  act  was  war  or 
whether  it  was  an  unauthorized  attack  by  imcontrolled 
Japanese  forces  acting  without  sanction  of  the  Jap- 
anese government.  The  announcement  that  Japan  had 
declared  war  against  Great  Britain  and  the  United 
States  was  first  received  he]-e  from  Tokyo  radio  re- 
ports published  in  the  Monday  morning  newspapers. 
On  December  8th  Congress  formally  declared  war 
against  Japan.  The  appellant  had  already  resigned 
his  position.  The  Court's  statement  in  the  opinion 
(R.  50)  that  the  appellant  remained  a  *' propaganda 
agent  until  after  the  declaration  of  war  by  this  country 
against  Japan"  is  erroneous  and  wholly  unsupported 
by  the  testimony  and  facts.  Its  finding  that  the  ap- 
pellant remained  in  the  employ  of  the  Consulate  Gen- 
eral ''after  the  treacherous  attack  by  the  aimed 
forces  of  Japan  upon  territory  of  the  United  States 
in  the  Islands  of  the  Pacific"  (R.  50)  is  true  only 
in  so  far  as  he  remained  therein  imtil  he  had  time  to 
resign  a  few  hours  later  when  the  Consulate  office 
opened  on  Monday.  His  action  in  resigning  on  De- 
cember 8th  was  not  only  prompt  but  was  probably 
tendered  without  verification  of  the  fact  that  the 
hostile  attack  was  actually  the  commencement  of  war. 


THE  ASTONISHING  CONCLUSIONS  DRAWN  BY 
THE  TRIAL  COURT. 

In  the  opinion  (R.  50)  the  trial  Court  concluded 
that  the  appellant  *' served  the  purpose  and  philosophy 
of  the  ruling  caste  of  Japan  as  a  propaganda  agent 
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because  he  could  speak  English,  and  only  resigned 
when  it  seemed  apparent  that  he  could  no  longer  serve 
the  purposes  of  his  sovereign  in  that  office,  but  could 
do  better  execution  in  the  event  he  could  be  com- 
missioned an  officer  in  the  armed  forces  of  the  United 
States  on  active  service."  It  also  concluded  that 
''since  Yasui  is  an  alien  who  committed  a  violation 
of  this  act,  which  included  by  reference  the  regulations 
of  the  commander  referring  to  aliens,  the  Court,  finds 
him  guilty." 

These  are  astonishing  conclusions.  The  appellant 
is  an  American  citizen  by  birth.  He  is  domiciled  here 
and  resides  here.  He  was  reared  and  educated  here. 
He  and  his  parents  are  Methodists.  He  was  com- 
missioned as  a  reserve  officer  and  took  his  oath  of 
allegiance  as  such  after  he  had  attained  his  majority. 
He  is  a  registered  voter.  He  is  an  attomey-at-law  and 
doubtlessly  took  his  oath  of  allegiance  to  this  coun- 
try upon  being  admitted  to  the  bar  when  he  was 
almost  23  years  of  age.  He  is  a  member  of  the 
Japanese- American  Citizens  League.  (R.  178.)  It 
is  doubtful  if  there  are  persons  in  the  United  States 
whose  devotion  and  loyalty  to  this  country  exceeds 
that  of  the  members  of  this  League.  They  have  no 
peers  in  patriotism.  The  appellant  tendered  his  ser- 
vices to  this  country  as  a  I'eserve  officer  on  December 
8,  1941,  the  day  following  the  Pearl  Harbor  attack 
and  the  day  on  which  Congress  declai'ed  war  on  Japan. 
Thereafter  he  eagerly  sought  to  be  assigned  to  active 
duty  against  our  enemies.  What  more  could  he  offer 
to  his  country  to  demonstrate  his  loyalty,  devotion 
and  allegiance?    The  testimony  of  impartial  witnesses 
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proves  that  lie  viewed  and  had  declared  the  Japanese 
government  to  be  a  criminal  one.  (R.  112,  117.)  That 
he  is  devoted  to  the  United  States  was  amply  proved 
by  his  declarations  that  he  would  intern  and,  if  neces- 
sary, destroy  all  the  Japanese  in  this  comitry  had  he 
been  in  command  of  our  defense  and  believed  such 
action  necessaiy  to  our  safety.  (R.  113,  125,  126,  128, 
160  and  186.) 

It  is  apparent  from  the  record  that  the  trial  Court 
reached  its  incredible  conclusions  from  the  appel- 
lant's 'responses  to  an  interrogation  by  the  Court. 
(R.  193-201.)  It  appears  that  one  of  the  reasons  the 
Court  found  him  guilty  is  that  the  appellant  accepted 
his  emplo>TTient  after  he  had  heard  stories  of  the  pre- 
war utterances  of  Matsuoko,  an  old  graduate  of  the 
University  of  Oregon,  who  became,  for  a  while,  a 
foreign  minister  of  Japan.  (R.  193-194.)  Matsuoka 
was  an  admirer  of  Mussolini  and  an  articulate  per- 
son whose  rise  to  political  heights  in  Japan  was 
meteoric  and  whose  drop  to  political  depths  of  un- 
popularity was  just  as  rapid  because  of  his  exag- 
gerated self-importance  and  bellicose  statements.  He 
was  the  man  who  attained  widespread  publicity  by 
walking  out  on  the  League  of  Nations  and  w^as  once 
widely  quoted  as  stating  "Mussolini  stalks  with  God", 
the  substitution  of  the  word  stalks  for  the  word 
"walks"  ha\T^ng  been  unintentional.  Why  should 
the  utterances  and  attitude  of  one  Japanese  official, 
known  to  the  appellant  only  by  hearsay  reputation, 
have  prevented  him  from  accepting  employment  in 
the  Japanese  Consulate  General's  office? 
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The  underlying  reason,  however,  for  the  Court's 
amazing  finding  of  guilt  is  that  the  appellant  in  his 
civilian  capacity  as  a  citizen  would  test  the  consti- 
tutionality of  this  proclamation  whereas  if  called  into 
active  military  service  he  would  obey  the  mandates 
thereof  as  orders  of  his  commanding  officer.  (R.  197- 
201.)  The  trial  Court  evidently  entertained  a  notion 
that  a  reserve  officer  w^ho  is  not  in  active  service  and 
whose  status  is  that  of  a  civilian  engaged  in  private 
pursuits  occupies  the  status  of  a  military  man  who  is 
within  the  jurisdiction  of  the  military  authorities  and 
must  obey  military  orders  whether  constitutional  or 
not.  Such  a  concept  is  entertained  only  by  those 
whose  background  or  profession  is  a  'military  one. 
Military  government  cannot  be  substituted  for  civil 
government  for  civilians  holding  reserve  commis- 
sions who  are  not  in  active  military  service.  If  it 
could  all  that  would  be  necessary  to  supplant  civil 
law  would  be  for  the  government  to  declare  every 
person  in  the  country  a  reserve  soldier  subject  to 
military  law  and  discipline. 


CONCEPTS  OF  INTERNATIONAL  LAW. 

In  deciding  that  the  appellant  was  not  a  citizen 
but  an  alien  enemy,  the  trial   Court  made   the  fol- 
lowing remarkable  statement  in  its  opinion  (R.  46): 
"By  international  law,  however,  he  was  also  a 
citizen  of  Japan  and  subject  of  the  Emperor  of 
Japan.    According  to  international  law,  also,  he 
had,  upon  attaining  his  majority,  but  not  before, 
the  right  of  election  as  to  whether  he  would  ac- 


cept  citizenship  in  the  United  States  or  give  his 
allegiance  to  the  Emperor  to  whom  he  was  bound 
by  race,  the  nativity  of  his  parents  and  the  subtle 
nuances  of  traditional  mores  engrained  in  his 
race  by  centuries  of  social  discipline.'' 

The  international  law  to  which  the  Court  refers 
is  non-existent.  The  authority  cited  by  the  Court  in 
support  of  this  extraordinary  conclusion  is  Perkins 
V.  Elg,  307  U.  S.  325,  a  case  involving  the  laws  of 
Sweden  and  the  United  States  but  not  the  laws  of 
Japan.  The  case  held  that  where  a  native  bom  child 
had  been  taken  to  Sweden  where  she  was,  under 
Swedish  law,  deemed  a  citizen  of  Sweden  she  was 
entitled  to  return  here  upon  attaining  her  majority 
and  elect  to  retain  American  citizenship. 

A  grant  of  citizenship  by  a  foreign  power  to  per- 
sons outside  its  own  territorial  jurisdiction  and  within 
the  jurisdiction  of  another  power  does  not  establish 
dual  citizenship.  It  is  a  mere  offer  to  individuals 
requiring  their  acceptance  and  the  consent  of  the 
government  having  actual  jurisdiction  over  them.  In 
international  law  dual  citizenship  exists  when  a  per- 
son holding  citizenship  in  one  country  is  physically 
present  in  the  territorial  jurisdiction  of  a  foreign 
power  which,  by  reason  of  his  presence  there,  recog- 
nizes him  as  a  person  entitled  to  citizenship  rights.  In 
such  an  event  the  person  does  not  lose  his  original 
citizenship  except  by  renunciation  or  expatriation  ac- 
cording to  the  laws  of  the  country  in  which  he  holds 
original  citizenship.  The  only  exception  to  these 
rules  is  where  two  countries  by  law  confer  citizenship 


33 

directly  upon  persons  by  consent  of  the  respective 
sovereigns  but  in  such  instances  the  jurisdiction  of 
each  is  operative  only  when  the  person  is  physically 
within  its  territory.  A  case  of  this  nature  is  that 
of  the  lineal  descendants  of  General  Lafayette  who 
hold  French  citizenship  by  reason  of  French  law  and 
also  American  citizenship  by  virtue  of  an  act  of 
Continental  Congress,  but  the  citizenship  rights  they 
hold  in  the  United  States  can  be  exercised  only  when 
they  are  physically  present  within  our  territorial 
limits. 

The  claims  of  the  present  German  government  that 
all  descendants  of  Germans  wheresoever  situated  are 
German  subjects  is  not  a  rule  of  international  law 
but  a  wild  fancy  of  the  sabre-rattling  individuals  who 
hold  the  German  nation  in  a  vise  of  terror.  These 
absurd  claims  do  not  establish  dual  citizenship  or  alle- 
giance. In  whatever  light  a  foreign  power  views 
American  citizens  in  America  who  are  descended  from 
ancestors  who  once  inhabited  the  presently  held  ter- 
rain of  the  foreign  power  no  sober-minded  American 
citizen  would  entertain  a  motion  that  it  vested  for- 
eign citizenship  in  him  or  gave  the  foreign  power 
jurisdiction  over  him. 

The  Appellant  Was  Not  Expatriated. 

The  international  law  to  which  the  Court  below 
adverted  in  its  opinion  to  support  its  conclusion  but 
which  is  in  nowise  supported  by  its  citations  has 
neither  reality  nor  significance.  Since  1924  the  Japa- 
nese nationality  law  has  provided  that  the  only  method 
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by  which  an  American  bom  Japanese  can  obtain 
rights  to  Japanese  citizenship  is  by  being  registered 
at  birth  with  a  Japanese  consular  official.  See  H.  R. 
2124,  p.  85,  note  80.  The  appellant  was  never  so 
registered.  Such  a  registration,  however,  could  not 
constitute  dual  citizenship.  The  act  of  registration 
by  one's  parents  could  not  deprive  a  minor  of  citizen- 
ship in  the  United  States  and  could  not  render  him 
subject  to  the  jurisdiction  of  the  Japanese  govern- 
ment. Our  expatriation  statute  expressly  disavows 
the  claims  of  all  foreign  governments  to  the  allegiance 
of  our  citizens.  18  U.  S.  C,  A.,  Sec.  800. 

The  appellant  is  a  citizen  of  the  United  States  and 
of  the  State  of  Oregon  by  birth  by  virtue  of  the  14th 
Amendment.  U.  S.  v.  Wong  Kim  Ark,  169  U.  S.  649; 
Morrison  v.  Culifornia,  291  U.  S.  82.  He  is  also  de- 
clared to  be  la  citizen  and  national  of  the  United 
States  by  an  Act  of  Congress.  See  the  Nationality 
Act  of  1940,  8  U.  S.  C.  A.,  sec.  501,  which  was 
formerly  sec.  1,  and  sec.  601.  The  indictment  admits 
and  alleges  the  fact  of  his  citizenship.    (R.  3.) 

In  the  Expatriation  Statute  which  is  now  incorpo- 
rated in  the  Nationality  Act  of  1940  as  Title  8  U.  S. 
C.  A.,  sec.  800,  but  was  formerly  sec.  15  thereof,  the 
United  States  expressly  disavows  the  claims  of  foreign 
governments  to  the  allegiance  of  American  citizens  and 
their  descendants.  It  also  vests  in  citizens  the  right 
to  expatriation.  A  citizen  by  birth,  however,  cannot 
lose  American  nationality  and  citizenship  except  by 
one  of  the  specific  methods  prescribed  in  the  Nation- 
ality Act.    See  8  U.  S.  C.  A.,  sees.  801,  803  and  808. 
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The  appellant  herein  did  not  lose  his  nationality  or 
citizenship  by  any  of  the  methods  therein  described. 

The  expatriation  statute  does  not  enable  a  person 
to  become  a  citizen  of  another  country  without  being 
naturalized  under  the  authority  of  the  foreign  state. 
Elk  V.  Wilkins,  112  U.  S.  94,  28  L.  Ed.  643,  5  S.  Ct.  41. 
In  view  of  this  statute  the  consent  of  the  government 
is  not  necessary  for  a  citizen  to  expatriate  himself 
if  he  follows  its  procedure  but  the  consent  of  the 
foreign  sovereign  is  necessary  for  him  to  acquire  its 
nationality.  Jennes  v.  Landes  (CC-Wash.),  84  Fed.  73. 
The  right  of  voluntary  expatriation  is  inherent  if  the 
method  pursued  is  one  of  those  prescribed  by  the  ex- 
patriation statute.  U.  S.  ex  rel.  Scimeca  v.  Hmhand 
(CCA-2),  6  Fed.  (2d)  957.  Until  October  14,  1940, 
when  it  was  repealed.  Title  8  TJ.  S.  C.  A.,  sec.  16,  pro- 
vided that,  "No  American  citizen  shall  be  allowed  to 
expatriate  himself  when  the  country  is  at  war."  It  is 
not  improbable  that  this  rule  obtains  as  a  rule  of  com- 
mon law  despite  the  repeal  of  the  statute  inasmuch  as 
the  country  has  the  inherent  and  sovereign  right  to 
the  services  of  its  citizens  during  war  periods. 

If  the  citizenship  of  the  native-born  can  be  lost  on 
such  evidence  as  was  introduced  at  the  trial  below 
what  is  to  follow  as  the  logical  result  of  the  precedent 
established?  Simple  suspicion  could  cost  millions 
their  citizenship.  Our  Jewish  citizens  could  be  con- 
sidered Orientals  owing  a  spiritual  allegiance  to 
Judaism  and  be  decitizenized.  The  Catholic  minority 
of  our  citizenry  could  be  decitizenized  because  it  ad- 
mits a  spiritual  allegiance  to  Rome  and  the  Church 
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of  Rome  has  ever  desired  to  dominate  all  States.  The 
citizens  professing  a  spiritual  tie  to  the  lesser 
Protestant  denominations  could  be  decitizenized.  Each 
person  lawfully  entering  the  employ  of  a  foreign 
power's  representatives  in  this  country  could  be  de- 
citizenized and  the  consent  of  our  administration  to 
their  employment  could  not  be  pleaded  in  bar.  The 
country  would  be  filled  with  inhabitants  who  had  been 
converted  into  aliens.  If  they  could  not  be  deported 
to  a  foreign  country  their  presence  here  would  be 
by  sufferances.  They  would  be  deprived  of  civil 
rights  and  occupy  the  status  of  criminals.  That  the 
native-bom  should  hold  citizenship  so  insecurely  and 
be  subject  to  losing  it  on  such  evidence  as  was  ad- 
duced at  the  trial  below  is  utterly  incredible  and  pre- 
sents a  problem  of  the  gravest  danger  to  American 
democracy.  The  opinion  below  must  be  repudiated 
and  the  judgment  reversed. 


THE  NUANCES  OF  TRADITICNAL  MORES. 

What  are  these  things  called  "race",  the  *' nativity 
of  his  parents"  and  the  "subtle  nuances  of  tradi- 
tional mores  engrained  in  his  race  by  centuries  of 
social  discipline"  which  the  Court  below,  in  its  opinion 
(R.  46),  declares  bound  the  appellant  to  the  Emperor 
of  Japan.  They  are  matters  of  the  imagination.  It 
appears,  however,  that  they  have  been  construed  to 
penalize  the  appellant  and  to  deprive  him  of  citizen- 
ship. 
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The  geographical  situs  of  the  nativity  of  the  parents 
of  the  appellant  could  have  no  bearing  on  any  issue 
involved  herein  and  must  be  disregarded.  His  par- 
ents, although  bom  in  Japan,  have  resided  the  greater 
portion  of  their  lives  in  the  United  States  where  their 
children  were  bom,  reared,  educated  and  employed. 
America  sustains  them  and  they  in  turn  contribute 
their  industry  and  services  to  its  welfare.  This 
family  and  its  ties  are  typically  American  as  the 
record  demonstrates. 

Heredity  Versus  Environment. 

The  appellant's  ''race"  and  the  ''subtle  nuances  of 
traditional  mores  engrained  in  his  race  by  centuries 
of  social  discipline"  are  fictional.  The  word  subtle 
means  crafty  and  the  word  nuances  means  shades  of 
color  but  as  used  by  the  Court  it  signifies  shades  of 
mind.  The  word  mores  means  customs,  conventions  or 
manners.  The  Court's  charge  is,  therefore,  that  the 
appellant  is  bound  to  the  Emperor  of  Japan  by  ''race" 
and  the  ''crafty  mental  shades  of  traditional  customs 
engrained  in  his  race  by  centuries  of  social  discipline". 
The  charge  is  absurd.  The  Court  below  failed  to  ap- 
preciate the  distinction  between  matters  of  heredity 
and  matters  of  environment. 

Anatomical  structure  and  physiological  function  are 
things  of  heredity.  Mental  stability  and  qualities  are 
derived  from  environment.  Pathological  conditions 
and  psychoses  may  impair  mental  stability  and  (inali- 
ties  but  these  disorders  are  environmental  and  not 
thincs  of  an  inherited  nature.  The  brain  structure 
is  congenital  and  derived  from  heredity  but  the  mind 
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with  its  faculties  is  the  product  of  environment.  The 
mind  contains  nothing  of  race  and  is  not  atavistic.  The 
instincts  are  propensities  prior  to  experience  and  in- 
dependent of  instruction  and  training.  They  are 
reflexive  actions  of  a  preservative  nature  characteris- 
tic of  all  animal  life  from  the  protoplasm  upward  in 
the  evolutionary  cycle.  They  are  not  things  peculiar 
to  any  zoological  phyla,  order,  class,  genus  or  species. 
Were  a  hmnan  after  birth  deprived  of  nearly  all 
environmental  experience  its  brain  would  develop 
structurally  but  its  actions  would  never  intrude  be- 
yond the  instinctive  stage.  The  human  mind  is  a 
blank  at  birth  but  it  is  plastic  and  impressible.  What 
is  subsequently  impressed  thereon  and  thereafter  re- 
solved into  expression  as  thought  is  but  a  reflection 
of  environment  and  not  of  heredity.  There  is  no  such 
thing  as  race  instinct  resulting  in  engrained  mental 
nuances  of  traditional  mores.  The  social  traditions 
of  one's  ancestors  were  environmental  factors  acquired 
by  them  and  peculiar  to  them  but  they  are  not  ex- 
periences of  an  inheritable  nature  transmittable  to 
descendants. 

The  environment  of  the  appellant  was  character- 
istically American.  The  whole  of  the  record  gives 
a  vivid  picture  of  a  young  man  loyal  and  devoted  to 
this  country  and  eager  to  be  of  whatever  service  this 
Nation  might  require.  If  the  ''subtle  nuances  of 
traditional  mores"  which  the  Court  below  assigned 
to  him  as  hereditary  factors  had  a  factual  basis  not 
only  the  appellant  but  all  mankind  today  would  think 
and  act  in  the  precise  patterns  of  ancestors,  as  primi- 
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If  these  strange  mores  were  farther  traced  their 
origin  would  have  to  be  found  in  the  first  protoplas- 
matic bodies  inhabiting  the  waters  of  the  earth  and 
exhibiting  all  the  symptoms  of  instinctive  reaction  to 
stimuli  and  none  of  the  mind.  Animal  life  would 
never  have  evolved  beyond  the  protozoic  stage.  The 
struggle  of  man  has  been  upward  by  his  individual 
reaction  to  his  environment.  He  doesn't  come  into  the 
world  with  the  customs,  conventions,  manners,  mores 
or  social  discipline  of  his  ancestors  engrained  in  his 
mind  or  attached  to  him  as  mental  or  physical  ap- 
pendages. The  descendants  of  medieval  knights  are 
not  bom  with  the  chivalric  code  of  honor  engrained 
in  their  brains  and  their  bodies  encased  in  suits  of 
armor. 

Race  Versus  Nationality. 

The  Court  below  conceived  of  race  as  something  of 
which  it  peculiarly  had  judicial  knowledge  or  took 
judicial  notice  in  the  absence  of  any  evidence  adduced 
thereon.  Its  concept  was  contrary  to  all  known  an- 
thropological facts.  Its  conception  of  race  was  that 
it  was  a  vague  hereditary  something  impiinting  all  in- 
dividuals at  birth  with  the  markings  of  special  an- 
cestral types.  It  believed  these  types  derive  structural 
and  mental  peculiarities  traceable  to  remote  ancestors 
or  primitive  but  distinct  prototypes  in  an  unbroken 
and  impolluted  blood  line  to  which  all  descendants 
necessarily  conform  physically  and  mentally.  It  also  be- 
lieved the  descendants  owe  allegiance  bv  virtue  of  race 
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to  the  sovereigns  of  one's  ancestors  without  considering 
that  in  the  migrations  and  peregrinations  of  one's  an- 
cestors various  sovereigns  of  diverse  states  may  have 
claimed  suzerainty  over  sundry  ancestors.    Allegiance 
is  not  a  matter  of  heredity  but  a  matter  of  jurisdic- 
tion dependent  upon  environment.    It  is  odd  too  that 
by  a  process  of  mental  gymnastics  the  trial  Court  as- 
simaed,  without  any  supporting  evidence,  that  the  ap- 
pellant's  grandparents   and   ancestors   for   centuries 
were  Japanese  subjects  for  it  asserts  that  mores  were 
engrained  in  the  appellant's  race  by  centuries  of  social 
discipline.    Whether  or  not  the  appellant's  ancestors 
were  for  centuries  subjects  of  Japanese  Emperors  the 
'' social  discipline"  of  his  ancestors  could  not  be  other 
than  those  acquired  environmental  habits  peculiar  to 
those  so  disciplined.    Inasmuch  as  their  social  conduct 
sprang  from  somatic  brain  cells  and  not  from  gener- 
ative genn-cells  which  are  the  bearers  of  heredity 
their  social  habits  were  not  transmittable  hereditary 
responses.     The  habits  acquired  by  each  individual 
are  peculiar  to  him  and  are  not  derived  either  from 
lineal  or  collateral  ancestors  but  from  environment. 
Neither  the  place  of  nativity  of  one's  parents  or  an- 
cestors nor  the  ethereal  nuances  of  traditional  mores 
which  the  Court  below  mentions  could  possibly  have 
any    effect    whatsoever   upon    a    person's    allegiance 
which  is  a  thing  of  nationality  springing  from  sources 
quite  different. 

The  Court  below  seems  to  have  considered  race  a 
determiner  of  allegiance  to  a  country  and  nation.  The 
conceit  of  race  is  a  species  of  vanity.    It  has  been  said 
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that  if  you  scratch  a  Russian  you  expose  a  Tartar.  It 
might  also  be  said  that  if  you  scratch  any  white  man 
you  expose  his  Tartar  ancestry  for  there  is  Mongol 
blood  in  addition  to  many  other  darker  types  of  an- 
cestral blood  flowing  in  the  veins  of  every  white  man. 
From  antiquity  to  modem  times  great  hordes  of  men 
have  spread  over  the  face  of  the  earth  and  great  mass 
movements  are  taking  plaice  today.  The  result  has 
always  been  and  perhaps  always  will  be  the  inter- 
mingling and  interbreeding  of  peoples  of  all  colors 
regardless  of  their  geographical  origin  and  ,that  of 
their  ancestors.  No  individual  alive  can  truthfully 
assert  that  the  color  of  his  skin  is  a  guarantee  of 
freedom  from  the  blood  of  ancestors  whose  skins  were 
of  coloration  other  than  his  own.  Any  reputable 
anthropologist  and  ethnologist  w^ould  readily  admit 
that  every  individual  alive  has  traces  of  blood  derived 
from  ancestors  of  every  conceivable  type  of  skin  pig- 
mentation and  that  these  ancestors  came  from  eveiy 
region  of  the  earth.  Could  we  view  the  recessive  color- 
ations which  are  overshadowed  by  the  dominant  ones 
in  each  individual  those  who  pride  themselves  on  being 
pure  whites  would  indeed  suffer  a  shock.  The  trans- 
mission of  skin  coloration  to  progeny  as  an  incident 
of  physical  stinicture  does  not  create  races.  What  are 
popularly  supposed  to  be  races  is  a  delusion.  Nation- 
ality has  reality.  Peoples  throughout  the  world  are 
properly  classifiable  by  nationality  and  by  no  other 
means.  Citizenship  is  a  product  of  nationality  and, 
imder  a  democratic  constitutional  government,  is  not 
a  thing  of  degrees. 
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CONCLUSION. 

The  opinion  of  the  Court  below  was  correct  only 
in  so  far  as  it  held  that  the  statute  and  proclamation 
involved  herein  were  inapplicable  to  citizens.  It  is 
erroneous  in  that  it  operates  to  deprive  the  appellant 
of  citizenship  without  an  iota  of  evidence  that  he  re- 
nounced or  lost  American  citizenship  and  without  a 
scintilla  of  evidence  of  any  allegiance  upon  his  part 
to  Japan.  Contrary  to  the  whole  of  the  evidence  in- 
troduced at  the  trial  below  the  Court  decided  the  ap- 
pellant to  be  an  alien  enemy.  The  judgment  is  in  no- 
wise supported  by  the  evidence.  It  is  in  nowise  sup- 
ported by  the  reasoning  couched  in  the  opinion  of  the 
Court  below.    It  should  be  reversed. 

Dated,  San  Francisco, 
February  17, 1943. 

Respectfully  submitted, 

Wayne  M.  Collins, 

Amicus  Curiae. 
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APPELLANT'S  BRIEF 


STATEMENT  OF  THE  PLEADINGS  AND  FACTS 

DISCLOSING  BASIS  OF  COURTS' 

JURISDICTION. 

The  appellant  was  indicted  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon  for  a 
violation  of  Public  Proclamation  No.  3  of  the  Western 
Defense  Command,  and  Public  Law  No.  503",  77th  Con- 
gress, approved  March  21,  1942.  He  entered  a  plea  of 
not  guilty  and  after  trial  was  convicted  and  sentenced 
to  pay  a  fine  of  Five  Thousand  ($5,000.00)  Dollars  and 
be  imprisoned  for  a  term  of  one  year.  Public  Law  No. 
r)03  is  codified  as  Title  18,  U.S.C.A.,  Section  97A,  and 
the  indictment  is  set  forth  on  pages  2-;;  of  the  record 
in  this  case. 
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At  the  conclusion  of  all  the  evidence  in  the  case 
the  appellant  interposed  a  motion  for  a  verdict  and 
judgment  of  not  guilty  which  raised  the  question  of 
the  sufficiency  of  the  indictment  for  the  reason  that 
it  was  not  charged  that  appellant  Avas  an  alien  Japa- 
nese but  appeared  therefrom  that  the  appellant  was  a 
citizen  of  the  United  States  of  America.  The  motion 
raised  further  the  question  of  the  validity  of  the  stat- 
ute mentioned  above  and  of  Executive  Order  No.  9086, 
and  of  Public  Proclamation  No.  3  of  the  Western  De- 
fense Command,  all  of  Avhich  are  hereinafter  set  forth. 
The  appellant  contended  not  only  that  the  indictment 
alleged  but  that  the  proof  showed  he  was  a  citizen  of 
the  United  States  of  America  and  that  the  laws  and 
proclamations  mentioned  were  void  as  to  citizens  of 
the  United  States  of  America. 

The  Court  overruled  the  various  motions  of  the 
appellant  and  held  that  the  regulations  were  void  as 
to  citizens  of  the  United  States  of  America  and  held 
that  the  appellant  was  not  a  citizen  of  the  United 
States  of  America  but  of  Japan. 

Exceptions  were  duly  saved  by  the  appellant  to 
the  ruling  of  the  Court  denying  the  defendant's  motion 
for  a  verdict  and  judgment  of  acquittal  and  to  the 
findings  of  the  Court  to  the  effect  that  the  defendant 
was  not  a  citizen  of  the  United  States  of  America  but 
of  Japan  and  the  exceptions  were  allowed  by  the 
Court.  ( R.  88-90 )  Thereafter  the  appellant  duly  prose 
cuted  this  appeal. 


United  States  of  America  3 

The  District  Court  of  the  United  States  for  the 
District  of  Oregon  had  jurisdiction  of  the  case  pursu- 
ant to  the  provisions  of  Title  28,  U.S.C.A.  Sec.  41,  Sub- 
division 2,  and  th(»  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  has  jurisdiction  upon  the  appeal  pur- 
suant to  the  provisions  of  Title  28,  U.S.C.A. 

STATUTES,  EXECUTIVE  ORDERS  AND  PROC- 
LAMATIONS, THE  VALIDITY  OF  WHICH 
IS  INVOLVED. 

Public  Lav/  Xo.  50:i,  77th  Congress,  Title  18,  U.S. 
C.A.  Sec.  07A,  is  as  follows : 

"Whoever  shall  enter,  remain  in,  leave,  or  com- 
mit any  act  in  any  military  area  or  military  zone 
which  has  been  prescribed,  under  the  authority  of 
an  Executive  order  of  the  Tresident,  by  the  Secre- 
tary of  War,  or  by  any  military  commander  desig- 
nated by  the  Secretary  of  War,  contrary  to  the 
restrictions  applicable  to  any  such  area  or  zone 
or  contrary  to  the  order  of  the  Secretary  of  War 
or  any  such  military  commander,  shall,  if  it  ap- 
pears that  he  knew  or  should  have  known  of  the 
existence  and  extent  of  the  restrictions  or  order 
and  that  his  act  was  in  violation  thereof,  be  guilty 
of  a  misdemeanor  and  upon  convicition  shall  be 
liable  to  a  fine  of  not  to  exceed  $5,()()()  or  to  impris- 
onment for  not  more  than  one  year,  or  both,  for 
each  offense." 
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Executive  Order  No.  90(;(;,  the  validity  of  which  is 
involved  in  this  suit,  was  dated  February  19,  1942,  and 
appears  in  Vol.  7,  No.  38,  Page  1407  of  the  Federal 
Register  of  February  25,  1942.  It  reads  as  follows : 

"Whereas  the  successful  prosecution  of  the  war 
requires  every  possible  protection  against  espio- 
nage and  against  sabotage  to  national  defense 
material,  national  defense  premises,  and  national 
defense  utilities  as  defined  in  Section  4,  Act  of 

April  20, 1918,  40  Stat.  533,  as  amended  by  the  Act 
of  November  30,  1940,  54  Stat.  1220,  and  the  Act 
of  August  21,  1941,  55  Stat.  655  (U.S.C.,  Title  50, 
Sec.  104)  : 

NoAV,  therefore,  by  virtue  of  the  authority  vest- 
ed in  me  as  President  of  the  United  States,  and 
Commander  in  Chief  of  the  Army  and  Navy,  I 
hereby  authorize  and  direct  the  Secretary  of  War, 

and  the  Military  Commanders  who  he  may  from 
time  to  time  designate,  whenever  he  or  any  desig- 
nated Commander  deems  such  action  necessary  or 
desirable,  to  prescribe  militar}^  areas  in  such 
places  and  of  such  extent  as  he  or  the  appropriate 
Military  Commander  may  determine,  from  which 
any  or  all  persons  may  be  excluded,  and  with  re- 
spect to  which,  the  right  of  any  person  to  enter, 
remain  in,  or  leave  shall  be  subject  to  whatever 
restrictions  the  Secretary  of  War  or  the  appro- 
priate Military  Conmiander  may  impose  in  his 
discretion.  The  Secretary  of  War  is  hereby  au- 
thorized to  provide  for  residents  of  any  such  area 
who  are  excluded  therefrom,  such  transportation. 
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food,  shelter,  and  other  accommodations  as  may 
be  necessar}',  in  the  jiid^nent  of  the  Secretary  of 
War  or  the  said  Military  Commander,  and  until 
other  arrangements  are  made,  to  accomplish  the 
purpose  of  this  order.  The  designation  of  military 
areas  in  any  region  or  locality  shall  supersede 
designations  of  prohibited  and  restricted  areas  by 
the  Attorney  General  under  the  Proclamations  of 
December  7  and  8,  1941,  and  shall  supersede  the 
responsibility  and  authority  of  the  Attorney  Gen- 
eral under  the  said  Proclamations  in  respect  of 
such  prohibited  and  restrictive  areas. 

I  hereby  further  authorize  and  direct  the  Sec- 
retary of  War  and  the  said  Military  Commanders 
to  take  such  other  steps  as  he  or  the  appropriate 
Military  Commander  may  deem  advisable  to  en- 
force compliance  with  the  restrictions  applicable 
to  each  Military  area  hereinabove  authorized  to 
be  designated,  including  the  use  of  Federal  troops 
and  other  Federal  Agencies,  with  authority  to  ac- 
cept assistance  of  state  and  local  agencies. 

I  hereby  further  authorize  and  direct  all  Exe- 
cutive Departments,  independent  establishments 
and  other  Federal  Agencies,  to  assist  the  Secre- 
tary of  War  or  the  said  Military  Commanders  in 
carrying  out  this  Executive  Order,  including  the 
furnishing  of  medical  aid,  hospitalization,  food, 
clothing,  transportation,  use  of  land,  shelter,  and 
other  supplies,  equipment,  utilities,  facilities,  and 
services. 
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This  order  shall  not  be  construed  as  modify- 
ing or  limiting  in  any  way  the  authority  hereto- 
fore granted  nnder  Iilxecutive  Order  No.  8972,  dat- 
ed December  12,  1941,  nor  shall  it  be  construed 
as  limiting  or  modifying  the  duty  and  responsi- 
bility of  the  Federal  Bureau  of  Investigation, 
Avith  respect  to  the  investigation  of  alleged  acts 
of  sabotage  or  the  duty  and  responsibility  of  the 
Attorney  General  and  the  Department  of  Justice 
nnder  the  Proclamations  of  December  7  and  8, 
1941,  prescribing  regulations  for  the  conduct  and 
control  of  alien  enemies,  except  as  such  duty  and 
responsibility  is  superseded  by  the  designation 
of  military  areas  hereunder." 

Public  Proclamation  No.  1,  the  validity  of  which 
is  involved,  is  dated  March  2,  1942,  and  establishes 
military  areas  Nos.  1  and  2.  (R.  51-68.) 

Public  Proclamation  No.  3,  which  was  promulgated 
March  24,  1942,  the  validity  of  which  is  involved  in 
this  case,  is  as  follows : 

"HEADQUARTERS 
WESTERN  DEFENSE  COMMAND 

and  FOURTH  ARMY 
Presidio  of  San  Francisco,  California 

PUBLIC  PROCLAMATION  NO.  3 

March  24,  1942. 

TO :  The  people  within  the  States  of  Washington, 
Oregon,  California,  Montana,  Idaho,  Nevada,  Utah 
and  Arizona,  and  the  Public  Generally: 
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WHEREAS,  By  Tublic  Proclamation  No.  1, 
dated  March  2,  1!)42,  this  headquarters,  there  were 
designated  and  established  Military  Areas  Nos. 
1  and  2  and  Zones  thereof,  and 

WHEREAS,  by  I^ublic  Proclamation  No.  2, 
dated  March  KJ,  1942,  tliis  headquarters,  there 
were  designated  and  established  Military  Areas 
Nos.  3^  4,  5  and  (>  and  Zones  thereof,  and 

WHEREAS,  the  present  situation  within  these 
Military  Areas  and  Zones  requires  as  a  matter  of 
military  necessity  the  establishment  of  certain 
regulations  pertaining  to  all  enemy  aliens  and  all 
persons  of  Japanese  ancestry  within  said  Military 
Areas  and  Zones  thereof : 

NOW,  THEREFORE,  I,  J.  L.  DE  WITT,  Lieu- 
tenant General,  U.  S.  Army,  by  virtue  of  the  au- 
thority vested  in  me  b}^  the  President  of  the  United 
States  and  by  the  Secretary  of  War  and  my  pow- 
ers and  prerogatives  as  Commanding  General, 
Western  Defense  Command,  do  hereby  declare  and 
establish  the  following  regulations  covering  the 
conduct  to  be  observed  by  all  alien  Japanese,  all 
alien  Germans,  all  alien  Italians,  and  all  persons 
of  Japanese  ancestry  residing  or  being  within  the 
Military  Areas  above  described,  or  such  portions 
thereof  as  are  hereinafter  mentioned : 

1  :  From  and  after  (>  :00  A.M.,  March  27,  1942, 
all  alien  Japanese,  all  alien  Germans,  all  alien 
Italians,  and  all  persons  of  Japanese  ancestry 
residing  or  being  Avithin  the  geographical  limits 
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of  Militar}'  Area  No.  1,  or  within  any  of  the  Zones 
established  within  Militaiy  Area  No.  2,  as  those 
areas  are  defined  and  described  in  Public  Procla- 
mation No.  1,  dated  March  2,,  1942,  this  headquar- 
ters, or  within  the  geographical  limits  of  the  desig- 
nated Zones  established  within  Military  Areas 
Nos.  3,  4,  5,  and  G,  as  those  areas  are  defined  and 
described  in  Public  Proclamation  No.  2,  dated 
March  16,  1942,  this  headquarters,  or  within  any 
of  such  additional  Zones  as  may  hereafter  be 
similarly  designated  and  defined,  shall  be  within 
their  place  of  residence  between  the  hours  of  8 :00 
P.  M.  and  G  :00  A.  M.,  Avhich  period  is  hereinafter 
referred  to  as  the  hours  of  curfew. 

2.  At  all  other  times  all  such  persons  shall  be 
only  at  their  place  of  residence  or  employment  or 
traveling  between  those  places  or  within  a  dis- 
tance of  not  more  than  five  miles  from  their  place 
of  residence. 

3".  Nothing  in  paragraph  2  shall  be  construed 
to  prohibit  any  of  the  above  specified  persons  from 
visiting  the  nearest  United  States  Post  Office, 
United  States  Eniplo}anent  Service  Office,  or  of- 
fice operated  or  maintained  by  the  Wartime  Civil 
Control  Administration,  for  the  purpose  oi  tran- 
sacting any  business  or  the  making  of  any  arrange- 
ments reasonably  necessary  to  accomplish  evacu 
ation;  nor  be  construed  to  prohibit  travel  under 
duly  issued  change  of  residence  notice  and  travel 
permit  provided  for  in  paragraph  5  of  Public  Proc- 
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la  Illations  Xumbers  1  and  2.  Travel  performed  in 
change  of  residence  to  a  i)lace  outside  the  prohi- 
bited and  restricted  areas  may  be  performed  with- 
out regard  to  curfew  hours. 

4.  Any  person  violating  these  regulations  will 
be  subject  to  immediate  exclusion  from  the  Mili- 
tary Areas  and  Zones  specilied  in  paragraph  1 
and  to  the  criminal  penalties  provided  by  Public 
Law  Xo.  503,  77th  Congress,  approved  March  21, 
1942,  entitled:  'An  Act  to  l*rovide  a  Penalty  for 
violation  of  Ivestrictions  or  Orders  with  respect 
to  l^ersons  Entering,  Remaining  in.  Leaving,  or 
Committing  Any  Act  in  Military  Areas  or  Zone.' 
In  the  case  of  any  alien  enemy,  such  person  will 
in  addition  be  subject  to  immediate  apprehension 
and  internment. 

5.  By  subsetpient  proclamation  or  order  there 
will  be  prescribed  those  classes  of  persons  who 
will  be  entitled  to  apply  for  exemptions  from  ex- 
clusion orders,  hereafter  to  be  issued.  Persons 
granted  such  exemption  will  likewise  and  at  the 
same  time  also  be  exempted  from  the  operation  of 
the  curfew  regulations  of  this  proclamation. 

(>.  After  March  :i\,  11)42,  no  person  of  Japanese 
ancestry  shall  have  in  his  possession  or  use  or 
operate  at  any  time  or  place  within  any  of  the 
Military  Areas  1  to  (J  inclusive,  as  established  and 
defined  in  Public  l*roclaiiiations  Nos.  I  and  2, 
above  mentioned  any  of  the  following  items : 
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(a)  Firearms. 

(b)  Weapons  or  implements  of  war  or  com- 
ponent parts  thereof. 

(c)  Ammunition. 

(d)  Bombs. 

(e)  Explosives  or  the  component  parts  there- 
of. 

(f)  Short-wave  radio  receiving  sets  having  a 
frequency  of  1,750  kilocycles  or  greater  or 
of  540  kilocycles  or  less. 

(g)  Eadio  transmitting  sets. 
(h)   Signal  devices. 

(i)   Codes  or  ciphers. 

(j)   Cameras. 

Any  such  person  found  in  possession  of  any  of  the 
above  named  items  in  violation  of  the  foregoing 
will  be  subject  to  the  criminal  penalties  provided 
by  Public  Law  No.  503,  77th  Congress,  approved 
March  21,  1942,  entitled  'An  Act  to  Provide  a 
Penalty  for  Violation  of  Restrictions  or  Orders 
with  Respect  to  Persons  Entering,  Remaining  in, 
Leaving  or  Committing  Any  Act  in  Military  Areas 
or  Zone.' 

7.  The  regulations  herein  prescribed  with  ref- 
erence to  the  observance  of  curfew  hours  b}^  enemy 
aliens,  are  substituted  for  and  supersede  the  regu- 
lations of  the  United  States  Attorney  General 


United  States  of  America  11 

heretofore  in  force  in  certain  limited  areas.  All 
curfew  exemptions  heretofore  granted  by  the 
United  States  Attorneys  are  hereby  revoked  ef- 
fective as  of  (i  :00  a.m.,  PWT,  March  27,  1942. 

8.  The  Federal  Bureau  of  Investigation  is 
designated  as  the  agency  to  enforce  the  foregoing 
provisions.  It  is  requested  that  the  civil  police 
within  the  states  affected  by  this  Proclamation 
assist  the  Federal  Bureau  of  Investigation  by  re- 
porting to  it  the  names  and  addresses  of  all  per- 
sons believed  to  have  violated  these  regulations. 

J.  L.  DeWitt 
Lieutenant  General,  U.  S.  Army 
Commanding" 


STATEMENT  OF  THE  CASE 

The  appellant  was  born  at  Hood  River,  Oi-egon,  on 
October  19,  1910.  His  father  and  mother  were  both 
residents  and  inhabitants  of  that  place,  the  father 
being  engaged  in  business  as  a  merchant  and  the  moth- 
er as  a  housewife.  Neither  were  in  the  diplomatic 
service  of  any  country.  (K.  77,  148-150.)  The  appel- 
lant's birth  was  recorded  in  the  birth  records  of  the 
State  of  Oregon  at  that  time  and  his  birth  has  never 
been  recorded  in  any  other  place.  The  father  continued 
to  engage  in  business  as  a  merchant  and  in  farming 
pursuits  at  Hood  River  until  he  was  interned  after  the 
declaration  of  war  with  .Japan. 
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The  appellant  has  never  resided  at  any  place  ex- 
cept in  the  United  States.  When  he  was  about  eight 
years  old  his  parents  took  him  on  a  short  trip  to  Japan 
to  visit  his  grandparents,  leaving  in  June  and  return 
ing  the  following  September.  Except  lor  this  short  va- 
cation and  for  a  portion  of  a  day  spent  in  Mexico,  the 
appellant  has  never  been  outside  of  the  United  States 
of  America.  He  has  never  received  from  or  given  to  the 
Government  of  Japan  any  questionnaire  or  informa- 
tion as  to  himself. 

The  appellant  was  educated  in  the  primary  and 
high  schools  at  Hood  Kiver.  He  entered  the  University 
of  Oregon  in  1933,  started  the  study  of  law  in  1936,  re- 
ceived his  Bachelor  of  Arts  degree  from  the  University 
of  Oregon  in  1937,  and  was  graduated  from  the  School 
of  Law  in  June,  1939.  In  the  meantime  he  had  earned 
a  commission  as  second  lietuenant  in  the  United  States 
Army  and  on  arriving  at  the  age  of  majority  he  took 
an  oath  of  allegiance  to  the  United  States  of  America 
and  received  his  commission.  He  was  admitted  to  the 
bar  of  Oregon  in  September,  1939,  and  practiced  law 
at  Hood  River  and  Portland,  Oregon,  until  April,  1910. 
He  voted  as  an  American  citizen. 

In  April,  1940,  the  appellant  secured  employment 
in  the  office  of  the  Consulate  General  of  Japan  at 
Chicago,  Illinois.  The  necessary  papers  were  filed  with 
the  Secretary  of  State  wherein  was  set  forth  that  he 
was  an  American  citizen.  He  never  took  any  oath  of 
allegiance  to  Japan  and  his  duties  consisted  of  open- 
ing the  mail,  typing  answers  thereto,  and  making 
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speeches  before  civic  clubs.  His  salary  was  $125.00  per 
month.  On  i)eceniber  8,  1941,  he  resigned  his  employ- 
ment with  the  Consulate  General  and  immediately  ten- 
dered his  services  to  the  United  States  Army. 

On  the  28th  day  of  March,  1942,  the  appellant  vi- 
olated the  so-called  Curfew  Kegulations  contained  in 
IHiblic  Proclamation  No.  3.  For  this  he  was  indicted 
and  on  the  trial  contended  that  the  indictment  was  de- 
fective in  that  it  failed  to  charge  a  crime  and  did  not 
allege  that  he  was  an  alien  Japanese.  He  further  con- 
tended that  the  proof  showed  he  was  a  citizen  of  the 
United  States  of  America  and  that  the  regulations 
Avhich  he  was  charged  with  violating  were  void  as  to 
citizens  of  the  United  States  of  America  and  more  par- 
ticularly as  to  him  in  that  they  deprived  him  of  liberty 
iind  property  without  due  process  of  law  and  failed 
to  grant  him  equal  protection  of  the  law  and  illegally 
discriminated  against  him  as  a  citizen  of  the  United 
States  of  America  and  failed  to  grant  him  the  privi- 
leges and  immunties  which  attached  to  him  as  such. 
These  questions  were  raised  by  a  motion  at  the  con- 
clusion of  all  of  the  evidence  of  the  case  for  a  verdict 
and  judgment  of  not  guilty.  The  trial  Court  overruled 
the  motion,  holding  that  the  regulations  which  the  ap- 
pellant was  charged  with  violating  Avere  void  as  to  citi- 
zens of  the  United  States  of  America  but  holding  that 
the  appellant  was  not  a  citizen  of  the  United  States 
of  America,  but  of  Japan.  The  appellant  saved  excep- 
tions to  the  action  of  the  Court  in  denying  his  motion 
and  objected  and  excepted  to  the  findings  of  the  Court 
that  the  appellant  was  a  citizen  of  Japan  and  was  not 
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a  citizen  of  the  United  States  of  America,  and  objected 
and  excepted  to  the  Court  finding  the  defendant  guilty 
and  to  the  imposition  of  any  sentence  against  him. 

The  questions  involved  in  this  appeal  arise  by  rea- 
son of  the  rulings  and  exceptions  aforesaid.  The  ques- 
tions involved  are: 

First :  Is  the  indictment  defective  in  failing  to  al- 
lege that  the  defendant  was  an  alien  Japanese? 

Second:  Does  the  evidence  taken  at  the  trial  show 
that  the  defendant  was  a  citizen  of  the  United  States 
of  America? 

Third :  Does  the  evidence  in  the  trial  show,  beyond 
a  reasonable  doubt,  that  the  defendant  was  a  Japan- 
ese alien? 

Fourth :  Does  the  finding  of  the  court  that  the  de- 
fendant is  not  a  citizen  of  the  United  States,  deprive 
him  of  his  guaranty  of  citizenship  under  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United 
States? 

Fifth:  Does  Public  Proclamation  No.  3,  and  par- 
ticularly the  provisions  therein  establishing  hours  or 
curfew  and  the  regulations  pertaining  thereto,  deprive 
the  defendant  of  his  liberty  and  property  without  due 
process  of  law? 

Sixth:  Does  Public  Proclamation  No.  3,  and  par- 
ticularly the  provisions  therein  establishing  hours  of 
curfew  and  the  regulations  pertaining  thereto,  de- 
prive the  defendant  of  equal  protection  of  the  laws? 
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Seventh :  Does  Public  Law  No.  503,  77th  Congress, 
deprive  the  defendant  of  his  liberty  and  property 
without  due  process  of  law? 

Eighth :  Does  Public  Law  No.  503,  77th  Congress, 
deprive  the  defendant  of  the  equal  protection  of  the 
laws? 

Ninth :  Does  Executive  Order  No.  901)6  deprive  the 
defendant  of  his  liberty  and  property  without  due  proc 
ess  of  law? 

Tenth :  Does  Executive  Order  No.  90G6  deprive  the 
defendant  of  the  equal  protection  of  the  laws? 


SPECIFICATIONS  OF  THE  ASSIGNED  ERRORS 
TO  BE  RELIED  UPON. 

The  errors  assigned  and  to  be  relied  upon  are  as 
follows : 

Assignment  No.  1.  (K.  218)  The  court  erred  in  over- 
ruling the  defendant's  motion  for  a  directed  verdict  of 
not  guilty  and  for  a  verdict  and  judgment  of  not  guilty 
for  the  reason  and  upon  the  ground  that  the  defend- 
ant is  and  at  all  times  has  been  a  citizen  of  the  United 
States  of  America  and  because  the  regulations  which 
he  is  charged  with  having  violated  are  void  as  to  citi- 
zens of  the  United  States  of  America  and  void  as  to 
citizens  of  United  States  of  America  of  Japanese  an- 
cestry and  particularly  the  defendant  in  that  they  de- 
prive such  citizens  and  the  defendant  of  life,  liberty 
and  property  without  due  process  of  law  and  in  that 
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the  regulations  are  discriminatory  in  contravention 
of  the  Filth  Amendment  to  the  Oonstitution  of  the 
United  States  of  America  and  for  the  further  reason 
and  upon  the  further  ground  that  the  indictment  does 
not  charge  that  the  defendant  is  an  alien  but  alleges 
facts  from  which  it  appears  that  he  is  and  at  all  times 
has  been  a  citizen  of  the  United  States  of  America. 

Assignment  No.  2:  (K.  218)  The  court  erred  in 
finding  that  the  defendant  is  not  a  citizen  of  the 
United  States  of  America  for  the  reason  and  upon  the 
ground  that  the  evidence  in  the  case  is  beyond  dispute 
that  the  defendant  is  and  at  all  times  has  been  a  citi- 
zen of  the  United  States  of  America  and  for  the  fur- 
ther reason  and  upon  the  further  ground  that  the  in- 
dictment does  not  charge  that  the  defendant  is  an 
alien  but  alleges  facts  from  which  it  appears  that  he 
is  a  citizen  of  the  United  States. 

Assignment  No.  3.  ( R.  219 )  The  court  erred  in  find- 
ing that  the  deiendant  was  a  citizen  of  Japan  for  the 
reason  and  upon  the  ground  that  there  is  no  evidence 
in  the  case  upon  which  such  a  finding  can  be  based  and 
for  the  further  reason  that  the  indictment  does  not 
charge  that  the  defendant  is  a  citizen  of  Japan  or  an 
alien  but  alleges  facts  from  which  which  it  appears 
that  the  defendant  is  and  at  all  times  has  been  a  citi- 
zen of  the  United  States  of  America. 

Assignment  iso.  4.  (R.  219;  The  court  erred  in  not 
finding  that  the  defendant  is  and  at  the  time  of  the 
commission  of  the  acts  charged  in  the  indictment  was 
and  at  all  other  times  was  a  citizen  of  the  United  States 
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of  America,  for  the  reason  and  upon  the  ground  that 
the  evidence  is  beyond  dispute  that  the  defendant  has 
at  all  times  been  a  citizen  oi  the  United  States  of 
America  and  for  the  further  reason  and  upon  the 
further  ground  that  there  is  no  evidence  that  the  de- 
fendant has  ever  been  a  citizen  of  any  country  other 
than  the  United  States  of  America  and  for  the  further 
reason  and  upon  the  further  ground  that  the  indict- 
ment alleges  that  the  defendant  is  a  citizen  of  the  Unit- 
ed States  of  America. 

Assignment  No.  5.  (K.  2il)-220)  The  court  erred 
in  overruling  the  defendant's  objection  to  the  impos- 
ing of  any  sentence  against  him  for  the  reason  and 
upon  the  ground  that  the  indictment  in  the  case  does 
not  charge  that  the  defendant  is  or  was  an  alien  but 
alleges  facts  sufficient  to  show  that  the  defendant  at 
all  times  has  been  a  citizen  of  the  United  States  of 
.America. 

These  assignments  raise  the  following  contentions 
of  the  appellant  which  will  be  presented  in  the  argu- 
ment in  the  order  named. 

First :  The  indictment  fails  to  state  a  crime  for  the 
reason  that  there  is  no  allegation  that  the  appellant 
is  an  alien  Japanese. 

Second:  The  evidence  in  the  case  was  insufficient 
on  which  to  base  a  finding  that  the  delendant  was  an 
alien  Japanese  but,  on  the  contrary,  required  a  find- 
ing that  the  defendant  was  a  citizen  oi"  the  United 
States  of  America. 
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Third :  The  finding  of  the  court  that  the  defend- 
ant is  not  a  citizen  of  the  United  States  of  America  de- 
prives him  of  his  guarantee  of  citizenship  under  the 
Fourteenth  Amendment  to  the  Constitution. 

Fourth :  Public  Proclamation  No.  3  of  the  Western 
Defense  Command,  and  particularly  the  provisions 
thereof  establishing  hours  of  curfew  and  the  regula- 
tions pertaining  thereto,  and  Public  Law  No.  503,  77th 
Congress,  insofar  as  it  applies  to  the  proclamation, 
are  void  as  to  American  citizens  of  Japanese  ancestry 
and  particularly  to  the  appellant,  for  the  reason  tnai 
they  deprive  such  American  citizens  and  particularly 
the  appellant  of  liberty  and  property  without  due  proc- 
ess of  law. 

Fifth :  i'ublic  Proclamation  No.  3  of  the  Western 
Defense  Command,  and  particularly  the  provisions 
thereof  establishing  hours  of  curfew  and  the  regula- 
tions pertaining  thereto,  and  Public  Law  No.  503  as 
applied  to  the  Proclamation,  are  void  as  to  American 
citizens  of  Japanese  ancestry  and  particularly  the  ap- 
pellant, for  the  reason  that  they  deny  such  American 
citizens  and  particularly  the  appellant  of  equal  pro- 
tection of  the  laws. 

Sixth:  Executive  Order  No.  90GG  is  void  for  the 
reason  that  it  denies  to  American  citizens,  and  par- 
ticularly the  appellant,  due  process  of  law  and  the 
equal  protection  of  the  laws. 
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ARGUMENT 

The  indictment  does  not  charge  that  the  De- 
fendant is  an  alien  Japanese  and,  therefore, 
fails  to  state  a  crime  and  would  not  support  a 
finding  that  the  defendant  is  an  alien  Japan- 
ese. 

Public  Proclamation  No.  IJ  purports  to  require  all 
alien  Japanese,  all  alien  Germans,  all  alien  Italians, 
and  all  persons  of  Japanese  ancestry  residing  within 
the  geographical  limits  described  to  be  within  their 
place  of  residence  between  the  hours  of  8 :00  P.  M.,  and 
(j  :00  A.  M.,  which  period  is  referred  to  as  the  hours  of 
curfew.  It  is  apparent  from  the  proclamation  itself 
that  alien  Japanese  are  considered  as  a  class  distinct 
from  persons  of  Japanese  ancestry,  and  that  persons 
of  Japanese  ancestry  are  not  included  in  the  classifi- 
cation relating  to  alien  Japanese. 

The  indictment  does  not  charge  that  the  defendant 
is  a  Japanese  alien  but  the  allegation  is,  "that  Minoru 
Yasui  is  a  person  of  Japanese  ancestry:  that  he  was 
born  at  Hood  River,  Oregon,  on  the  lUth  day  of  Octo- 
ber, 1910."  This  indictment  did  not  inform  the  defend- 
ant that  he  would  be  called  upon  to  defend  against 
the  charge  that  he  was  a  Japanese  alien.  On  the  con- 
trary, citizenship  being  the  rule  and  alienage  the 
excejition,  the  presumption  would  be,  from  the  allega- 
tion of  l)irth  in  the  I  nited  States,  that  appellant  is  a 
citizen  of  the  United  States.  To  charge  a  crime,  it 
would  be  necessary  to  state  facts  from  which  the  court 
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could  draw  a  conclusion,  as  a  matter  of  law,  that 
appellant  is  an  alien  Japanese. 

An  indictment  must  be  direct  and  certain  as  to  the 
crime  charged  and  the  particular  tacts  and  circum- 
stances when  such  are  necessary  to  a  complete  of- 
fense. All  the  material  facts  and  circumstances  em- 
braced in  the  definition  of  the  offense  must  be  stated  in 
the  indictment  and  the  omission  of  any  essential  ele- 
ment cannot  be  supplied  by  intendment  or  implication. 
(See  U.  S.  vs.  Standard  Brewery,  251  U.S.  210,  220; 
04  L.  Ed.  229,  435;  40  S.  Ct.  139.)  Allegations  of  es- 
sential elements  of  a  statutory  offense  are  matters  of 
substance  and  not  of  form  and  their  omission  is  not 
aided  or  corrected  by  verdict.  (Harris  vs.  U.  S.,  CCA. 
Mo.  1939,  104  Fed.  (2d)  41). 

The  court  cannot  say  from  an  inspection  of  the  in- 
dictment that  the  defendant  is  charged  with  being  an 
alien  Japanese.  On  the  contrar}^,  it  would  appear  b}^ 
the  indictment  that  the  appellant  is  an  American  citi- 
zen. Inasmuch  as  the  lower  court  found  that  Public 
Proclamation  No.  3'  was  void  as  to  American  citizens 
of  Japanese  ancestry,  it  necessarily  follows  that  to 
state  a  crime  under  Public  Law  No.  503,  7/"th  Congress, 
and  Public  Proclamation  No.  3,  it  would  be  necessary 
to  allege  that  the  defendant  was  an  alien  Japanese. 
Inasmuch  as  the  indictment  does  not  so  allege  it  can- 
not be  the  basis  of  a  finding  that  the  defendant  is  an 
alien  Japanese  and  does  not  in  fact  state  any  crime  at 
all. 
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The  evidence  in  the  case  required  a  finding 
that  the  appellant  is  a  citizen  of  the  United 
States. 
The  appellant  was  born  in  the  United  States  of 
America  at  Hood  liiver,  Oregon,  on  the  IDth  day  of  Oc- 
tober, 11)1G.  (Government  Exhibit  7.  K.  77,  148.)  At 
that  time  the  defendant's  father  was  engaged  in  busi- 
ness at  Hood  Kiver,  Oregon,  as  a  merchant  and  his 
mother  was  a  housewife  and  both  of  his  parents  were 
residents  and  inhabitants  of  that  place.  Neither  of  the 
parents  were  in  the  diplomatic  service  of  any  country. 
Clearly  then,  the  defendant  on  his  birth  became  a  citi- 
zen of  the  United  States  of  America.  ''AH  persons 
born  *  *  *  in  the  United  States  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States^ 
and  of  the  State  wherein  they  reside."  Amendment 
Xi  V  ,  Constitution  of  the  United  States.  A  person  born 
in  the  United  States,  of  alien  parents  who  are  regu- 
larly domiciled  in  the  United  tetates  and  who  are  not 
engaged  in  diplomatic  service,  is  a  citizen  of  the  Unit- 
ed States.  (See  U.  S.  v.  Wong  Kim,  (Ark.)  lOi)  U.S. 
049,  42  L.  Ed.  890,  18  S.  Ct.  450;  Morrison  v.  Cal.,  291 
U.S.  82,  85.) 

The  opinion  of  the  trial  court  (K.  40-47),  while 
admitting  the  iact  of  the  appellants  citizenship  by 
birth,  says : 

''By  international  law,  however,  he  was  also  a  citi- 
zen ol"  Japan  and  subject  of  the  Emperor  oT  Japan. 
According  to  international  law,  also,  he  had,  upon 
attaining  majority  but  not  belore,  the  right  of 
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election  as  to  whether  he  would  accept  citizenship 
in  the  United  States  or  give  his  allegiance  to  the 
Emperor  '"  '^  */' 

No  authority  is  quoted  in  support  of  the  first  state- 
ment. In  support  of  the  second,  cases  are  cited  where 
children,  born  in  this  country  of  alien  parents,  were 
taken  by  the  parents  to  their  native  land  and  where 
the  children,  by  reason  of  years  of  residence  in  such 
land  became  subject  to  the  jurisdiction  thereof.  A  third 
case  is  cited  where  a  person  naturalized  in  this  country 
returned  to  his  native  land  and  reassumed  his  al- 
legiance to  it.  The  appellant  in  the  case  at  bar  denies 
that  by  international  law  he  was  a  citizen  of  Japan 
or  a  subject  of  the  Emperor  of  Japan,  denies  that 
according  to  international  law  he  had,  upon  attain- 
ing majority,  the  right  of  election  as  to  whether  he 
would  accept  citizenship  in  the  united  States  or  give 
his  allegiance  to  the  Emperor,  and  asserts  that  at  all 
events,  if  he  ^\  as  required  to  iiialve  an  election,  he  at 
all  times  elected  to  be  and  remain  a  citizen  of  the  Unit- 
ed States  of  America  by  repeated  acts  and  by  most 
solemn  declarations. 

No  evidence  was  offered  at  the  trial  that  the  ap- 
pellant was  ever  a  citizen  of  Japan.  No  reference  or 
authority  was  cited  that  by  international  law  he  was 
considered  as  such.  Allegiance  is  a  necessary  con- 
comitant of  citizenship.  Double  allegiance  arises  from 
the  conflict  of  two  nations,  each  superior  within  its 
own  borders.  The  conflict  is  obviated  by  the  rule  that 
the  liability  of  the  child  to  the  performance  of  the  du- 
ties of  allegiance  is  determined  by  the  laws  of  that 
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one  of  the  two  countries  in  which  he  actually  is.  Moore, 
International  Law,  Vol.  3,  Sec.  428,  p.  518.  The  cases 
referred  to  b}^  the  trial  court  deal  with  children  born 
in  the  United  States,  who  were  later  removed  to  the 
birth  place  of  their  parents.  In  these  cases  the  foreign 
nation  could  assert  its  citizenship  law  against  the  in- 
dividual by  reason  of  the  individual's  continued  resi- 
dence within  its  borders.  Such  is  not  the  case  at  bar, 
for  the  appellant  and  his  parents  have  continuously 
resided  within  the  United  States  of  America, 

It  is  a  contemptible  consession  to  the  power  of  any 
foreign  government  to  sa}^  that  such  government  can 
command  allegiance  to  it  from  a  person  not  only  born 
in  the  United  States  of  America  but  a  continual  resi- 
dent and  inhabitant  thereof.  It  is  a  pernicious  doc- 
trine which  asserts  that  a  child  born  in  the  United 
States,  of  alien  parents  regularly  domiciled  therein, 
who  continues  with  his  parents  to  remain  a  resident 
and  inhabitant  of  the  United  States,  ow^es  any  al- 
legiance to  the  land  of  his  parents  or  has  an  inchoate 
right  of  citizenship  therein  during  his  minority.  It 
permits  a  foreign  government  to  add  a  proviso  to  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  of  America.  It  demands  of  all  citizens 
of  the  United  States,  born  of  alien  parentage,  duties 
of  election  heretofore  unknown.  No  natural  born  citi- 
zen of  of  the  United  States  of  iVmerica  can  owe  any 
allegiance  to  or  have  citizenship  in  any  foreign  govern- 
ment unless  he  has  voluntarily  expatriated  himself  in 
the  manner  provided  by  law. 
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It  is  unquestioned  that  the  appellant  was  born 
on  the  lyth  day  of  October,  1910,  at  Hood  River,  Ore- 
gon, (R.  77,  il8)  and  therefore  he  reached  the  age  oi 
majority  on  October  lU,  lUo7.  (O.C.L.A.,  iSec.  Go-501.) 
The  record  of  his  birth  was  tiled  with  the  Oregon  State 
lioard  of  Health  and  was  never  recorded  in  any  other 
place.  (R.  150.)  His  father  continued  in  business  at 
Hood  River,  Oregon,  throughout  the  years  and  his 
mother  continued  to  there  reside  as  a  housewife.  The 
only  time  the  appellant  has  been  outside  of  the  United 
States,  with  the  exception  of  four-  hours  spent  in  Mexi- 
co, was  in  1925  when  he  was  taKen  on  a  short  vacation 
trip  to  Japan  in  the  summer  months.  (R.  151-152.) 
He  never  resided  in  any  foreign  country.  (R.  153.)  He 
attended  the  public  schools  in  Hood  River  and  entered 
the  University  of  Oregon  in  ib6S.  He  received  his 
liachelor  of  Arts  Degree  in  1937.  (R.  153-151.)  While 
attending  the  University  of  Oregon  he  took  a  military 
course  which  was  unquestionably  not  compulsory.  He 
completed  this  coiu-se  in  June,  1937.  Inasmuch  as  he 
had  not  then  reached  the  aye  of  majority  he  wa^  not 
yr anted  his  commission  in  the  United  States  Army 
until  December  1937,  at  which  time  he  then,  kaviny 
reached  the  aye  of  majority,  took  an  oath  of  alleyiance 
to  the  United  States  of  America.  (R.  174)  If  an  elec- 
tion as  to  citizenship  was  necessary,  here  it  was  made 
in  the  most  solemn  manner,  \vhen  such  an  election 
is  made  it  is  final.  (Moore,  International  Law,  Vol. 
3,  Sec.  130,  pp.  545-546.) 

In  June,  1939,  the  appellant  completed  his  law 
course  at  the  Lni versify  of  Oregon.    He  returned  to 
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Hood  River  Coimty  and  worked  in  the  summer  time 
as  a  ranch  hand  and,  in  September  of  IDiJi),  passed  the 
bar  examinations  and  was  admitted  to  practice  in  the 
State  ot  Oregon,  (ii.  155.)  To  secure  his  license  it  was 
necessary  that  he  be  a  citizen  of  the  United  States  of 
America  and  that  he  talve  an  oath  of  office  to  support 
the  Constitution  and  laws  of  the  United  States.  ( Sec. 
47-:]()J  and  47-:i0(),  O.C.L.A.) 

He  never  tool^  an  oath  of  allegiance  to  any  country 
save  the  United  States  of  America  and  exercised  the 
rights  of  citizenship  by  voting  in  the  State  of  Oregon. 
(R.  154,  157.)  The  appellant's  parents  are  Metho- 
dists, (li.  190)  and  the  only  Japanese  organizations 
with  which  he  was  connected  were  the  Japanese  Metho- 
dict  Church  and  the  Japanese  American  Citizens 
League.  (Iv.  Ii8,  ilXi.) 

After  admission  to  the  bar  he  practiced  law  until 
April,  1910.  At  that  time  the  appellant  secured  em- 
ployment as  a  secretary  in  the  office  of  the  Consulate 
General  of  Japan  at  Chicago,  Illinois.  Along  with  all 
other  employees,  he  was  required  to  be  registered  with 
the  Secretary  of  State  at  Washington,  1).  C,  and  in 
his  registration  his  nationality  was  given  as  United 
States  citizen.  (R.  59)  His  salary  was  $125.00  per 
month  and  his  duties  consisted  of  opening  and  an- 
swering mail  and  making  speeches  before  civic  clubs. 
He  had  hoped  to  bring  about  better  relations  between 
the  United  States  and  Japan.  (R.  181-1M2),  did  noth- 
ing detrimental  to  the  United  States  of  America,  R. 
li;l),  and  there  is  not  a  scinlilia  of  evidence  that  diir- 
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ing  the  time  he  was  employed  Avith  the  Consulate 
General's  office  he  did  any  act  or  said  anything  in- 
consistent with  his  citizenship  in  or  allegiance  to  the 
United  States  (R.  151),  and  he  did  nothing  which 
would  bring  about  his  expatiration,  (R.  172  174,  U.S. 
C.A.,  Title  8,  Sec.  801.) 

On  December  8,  1941,  the  appellant  resigned  his 
position  in  the  Consulate  General's  office  because  he 
felt  that  as  a  loyal  American  citizen  he  could  not  be 
working  for  the  Japanese  Consulate  after  the  declara- 
tion of  war.  (R.  IGO).  He  immediately  and  repeated- 
ly offered  to  go  into  active  service  in  the  United  States 
army.  (R.  84-8G).  Under  date  of  March  28,  1942,  (R. 
85-8G)  he  was  notified  that  a  physical  defect,  defective 
vision,  would  be  waived  for  limited  service  and  that  he 
would  be  retained  in  the  Infantry  Reserve  with  eligi- 
bility for  limited  service  only. 

The  appellant's  employment  by  the  Consulate  Gen- 
eral's office  is  one  of  the  two  things  referred  to  in 
the  opinion  of  the  trial  court  as  a  basis  for  a  finding 
that  he  was  a  citizen  of  Japan.  Subdivision  D  of  Title 
8,  Sec.  801,  U.S.C.A.,  provides  that  a  United  States 
citizen  shall  lose  his  nationality  by  accepting  or  per- 
forming the  duties  of  any  office,  post,  or  employment 
under  the  government  of  a  foreign  state  or  political 
subdivision  thereof,  for  which  only  nationals  of  such 
state  are  eligible.  It  is  not  claimed  that  the  duties  of 
the  appellant's  employment  could  only  be  performed 
by  Japanese  Nationals.  There  were  other  American 
citizens  employed  in  the  department.   How  could  the 
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citizenship  in  the  United  States,  which  the  appellant 
had  held  for  twenty-three  years,  be  affected  by  his 
acceptance  of  this  employment  which  was  not  confined 
to  Japanese  Nationals?  As  heretofore  pointed  out,  the 
record  in  the  case  lacks  any  evidence  that  appellant's 
duties  required  him  to  do  anything  inimical  to  the  in- 
terests of  the  United  States  of  America  or  anything 
contrary  to  the  oath  of  allegiance  to  the  United  States 
which  he  had  taken  over  two  and  one-hall'  years  be- 
fore. If  he  had  been  able  to  carry  out  his  desire  to 
preserve  friendly  relations  between  his  country  and 
Japan  he  would  have  earned  the  gratitude  of  all 
Americans.  That  he  was  unable  to  do  so  is  no  reason 
for  damning  him  after  the  event  by  depriving  him  of 
the  American  citizenship  which  is  his  birthright. 

The  other  circumstance  referred  to  by  the  trial 
court  is  that  the  appellant's  father,  in  11)4^0,  received 
some  recognition  from  the  government  of  J  apan.  The 
only  evidence  in  the  record  is  that  such  recognition 
was  given  because  of  the  work  Mr.  Yasui,  Sr.,  had  done 
in  promoting  better  relations  between  the  Japanese 
and  Americans  in  the  Hood  Kiver  Valley.  If  the  gov- 
ernment contends  that  such  recognition  was  granted 
for  more  sinister  reasons  and  that  a  penalty  should 
be  visited  on  the  son,  it  was  in  a  position  to  produce 
what  it  claimed  to  be  the  facts.  Instead,  it  produced 
nothing.  The  writers  of  this  brief  are  not  here  called 
upon  to  defend  the  appellant's  father.  If  we  were  we 
would  first  have  to  ask  the  nature  of  the  charge,  for 
none  is  suggested.  Innuendo  is  not  evidence.  It  is  in 
the  record,  however,  that  on  the  night  of  December 
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8,  1941,  the  appellant  received  a  telegram  from  his 
father  reading  as  follows : 

"As  war  has  started  your  country  needs  your  serv- 
ices as  a  United  States  Keserve  Officer.  I  as 
your  father  strongly  urge  you  to  respond  to  the 
call  immediately."  (R.  83) 

The  right  to  citizenship  in  the  United  States  is 
precious  to  the  appellant,  but  the  question  raised  on 
this  feature  of  the  case  goes  far  beyond  his  own  per- 
sonal interests.  In  this  country  are  millions  of  persons 
born  here  of  alien  parentage  who  Ivnow  no  country  but 
this.  The  appellant  is  one  of  them.  These  people,  from 
early  childhood,  have  learned  in  the  schools  to  daily 
''pledge  allegiance  to  the  flag  of  the  United  States  of 
America  and  to  the  country  for  which  it  stands,  on. 
nation  indivisible ,  with  liberty  and  justice  for  all.  ^ 
They  have  been  taught  that  the  United  States  is  the 
one  country  where  all  men  are  born  equal  and  where 
no  person  will  ever  be  discriminated  against  because 
of  religion,  race  or  color.  They  have  learned  that  this, 
and  this  alone,  is  their  country.  To  them,  and  remem- 
ber that  the  appellant  is  one,  double  allegiance  and 
the  right  of  election  between  conflicting  citizenships, 
are  unknown.  This  country  should  reject  any  idea 
that  a  child  born  here  of  alien  parentage,  who  remains 
here  with  his  parents  until  reaching  the  age  of  ma- 
jority, owes  the  faintest  trace  of  allegiance  to  any 
foreign  government  or  can  throw  off  at  will  his  al- 
legiance to  the  country  that  has  sheltered,  protected, 
and)  educated  him  from  the  cradle  to  manhood. 
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The  effect  of  the  decision  of  the  trial  court  is  to 
deprive  the  appellant  of  the  right  of  citizenship  which 
he  acquired  by  birth,  in  contravention  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States. 

Public  Proclamation  No.  3  of  the  Western  De- 
fense Command  is  void  as  depriving  citizens 
of  liberty  and  property  without  due  process 
of  law. 

The  Fifth  Amendment  to  the  Constittuion  of  the 
United  States  provides: 

"No  person  shall  be  held  to  answer  for  a  capi- 
tal, or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service  in  time  of  war  or 
public  danger ;  nor  shall  any  person  be  subject  for 
the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  he  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property,  without  due 
process  of  law ;  nor  shall  private  j)roperty  be  tak- 
en for  public  use,  without  just  compensation." 

Executive  Order  No.  DOliO,  referred  to  in  the  in- 
dictment and  heretofore  set  forth  in  1  ull,  after  reciting 
that  the  successful  prosecution  of  the  war  requires 
every  possible  protection  against  espionage  and 
against  sabotage  to  national  defense  materials,  na- 
tional defense  premises  and  national  defense  utilities 
as  defined  by  statute,  authorized  the  secretary  of  war 
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and  military  commanders  designated  by  him  to  pre- 
scribe military  areas  in  such  locations  and  of  such 
boundaries  as  might  be  desired  from  which  any  or  all 
persons  might  be  excluded  and  subject  to  such  re- 
strictions as  might  be  imposed  upon  the  right  of  per- 
sons to  enter,  remain  in,  or  leave  such  areas.  Lt.  Gen- 
eral John  L.  De  Witt  was  designated  by  the  secretary 
of  war  to  exercise  for  the  Western  Defense  Command 
the  authority  granted  by  Executive  Order  No.  90GG. 

Claiming  to  act  pursuant  to  the  authority  so  vest- 
ed in  him,  General  De  Witt,  by  Public  Proclamation 
No.  1,  on  March  2,  1942,  designated  certain  military 
areas  and  military  zones.  On  March  21,  1942,  Public 
Act  No.  503  was  passed  by  Congress  and  approved 
by  the  President.  On  March  24, 1942,  Public  Proclama- 
tion No.  3  was  issued  by  General  De  Witt  requiring 
all  alien  Japanese,  all  alien  Germans,  all  alien  Ital- 
ians and  all  persons  of  Japanese  ancestry  residing 
within  the  limits  of  the  military  areas  and  zones  there- 
tofore established  to  be  within  their  place  of  resi- 
dence between  the  hours  of  8 :00  P.  M.  and  6 :00  A.  M., 
which  period  was  designated  as  the  hours  of  curfew. 

The  appellant,  an  American  citizen,  was  arrested 
for  being  away  from  his  place  of  residence  during  the 
so-called  curfew  hours.  It  will  be  noted  that  Execu- 
tive Order  No.  9066  contains  a  recital  that  the  suc- 
cessful prosecution  of  the  war  requires  every  possible 
protection  against  espionage  and  sabotage.  This  is  the 
purported  excuse  for  the  authority  granted  to  the 
secretary  of  war  and  military  commanders.   Of  neces- 
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sit} ,  then,  this  must  be  the  only  excuse  for  the  issu- 
ance of  I'ublic  l*roclaniation  No.  3,  and  the  arrest  of 
the  appellant  for  violating  it.  In  the  final  analysis 
the  military  commander  ordered  the  appellant  and 
others  of  his  class  to  be  confined  to  their  homes  daring 
the  hours  specified  without  accusation  or  opportunity 
to  be  heard  on  a  suspicion  that  he  and  others  of  his 
class  might  be  inclined  to  espionage  or  to  the  commis- 
sion of  sabtotage.  Every  fundamental  right  embraced 
within  the  due  process  clause  was  violated  and  this 
lor  the  sole  reason  that  the  United  States  is  at  war. 

It  will  be  noted  that  the  first  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  (States, 
that  relating  to  indictment,  etc.,  makes  an  exception 
m  cases  arising  in  the  land  or  naval  forces  or  in  the 
militia  when  in  actual  service  in  time  of  war  or  public 
Clanger.  No  such  exception  is  reserved  in  the  later 
provisions  of  the  Amendment.  The  amendment  does 
not  say  that  no  person  shall  be  deprived  of  liberty 
or  property  without  due  process  of  law  except  in  time 
of  war,  but  does  say,  without  limitation,  that  no  per- 
son shall  be  deprived  of  liberty  or  property  without 
due  process  of  law. 

A  state  of  war  does  not  suspend  the  operation  of 
constitutional  limitations.  The  existence  of  war  does 
not  suspend  the  guarantees  of  the  Fifth  and  Sixth 
Amendments  to  the  Constittiiion  relating  to  personal 
equality,  due  process  of  law  and  talving  private  prop- 
erty for  public  use.  (07  C.J.  ;i(>(),  Sec.  50,  U.  S  .v. 
Cohen  Grocery  Co.,  27y7y  U.S.  81 ;  Ex  parte  Milligan, 
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71  U.S.  2,  V.  S.  V.  Bernstein  et  al.,  2G7  Fed.  295.) 

In  ex  parte  Milligan,  supra,  a  citizen  of  the  United 
States  who  had  been  tried,  convicted  and  sentenced  to 
death  by  a  military  court  lor  conspiracy  and  subversive 
measures  against  the  Federal  government,  applied  tor 
habeas  corpus.  He  was  a  citizen  of  the  State  of  In- 
diana which,  although  it  had  been  previously  invaded 
and  was  threatened  with  invasion,  was  not  at  the  time 
under  occupation  by  any  hostile  troops.  The  opinion 
deals  exhaustively  with  the  law  of  civil  and  military 
power  and,  after  setting  forth  the  provisions  of  the 
Fourth,  Fifth  and  Sixth  Amendments  to  the  Federal 
Constitution,  the  court  said: 

".  .  .  .  These  securities  for  personal  liberty 
thus  embodied,  were  such  as  wisdom  and  experi- 
ence had  demonstrated  to  be  necessary  for  the 
protection  of  those  accused  of  crime.  And  so 
strong  was  the  sense  of  the  country  of  their  im- 
portance, and  so  jealous  were  the  people  that  these 
rights,  highly  prized,  might  be  denied  them  by  im- 
plication, that  when  the  original  Constitution 
was  proposed  for  adoption  it  encotmtered  severe 
opposition;  and,  but  for  the  belief  that  it  would 
be  so  amended  as  to  embrace  them,  it  would  never 
have  been  ratified. 

"Time  has  proven  the  discernment  of  our  an- 
cestors; for  even  these  provisions,  expressed  in 
such  plain  English  words,  that  it  would  seem  the 
ingenuity  of  man  could  not  evade  them,  are  now, 
after  the  lapse  of  more  than  seventy  years,  sought 
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to  be  avoided.  Those  great  and  good  men  foresaw 
tliat  troublous  times  would  arise,  when  rules  and 
people  would  become  restive  under  restraint,  and 
seek  by  sharp  and  decisive  measures  to  accomplish 
ends  deemed  just  and  proper;  and  that  the  prin- 
ciples of  constitutional  liberty  would  be  in  peril, 
unless  established  by  irrepealable  law, 

"ihe  history  of  the  world  had  taught  them  that 
what  was  done  in  the  past  might  be  attempted  in 
the  future.  The  Constitution  of  the  United  States 
is  a  law  for  rulers  and  people,  equally  in  war  and 
in  peace,  and  covers  with  the  shield  of  its  protec- 
tion all  classes  of  men,  at  all  times,  and  under  all 
circumstances.  No  doctrine,  involving  more  perni- 
cious consequences,  was  ever  invented  by  the  wit 
01  men  than  that  any  of  its  provisions  can  be  sus- 
pended during  any  oi  the  great  exigencies  of  gov- 
ernment. Such  a  doctrine  leads  directly  to  an- 
archy or  despotism,  but  the  theory  of  necessity  on 
which  it  is  based  is  false;  for  the  government, 
within  the  Constitution,  has  all  the  powers  grant- 
ed to  it,  which  are  necessary  to  preserve  its  exist- 
ence; as  has  been  hai)pily  proved  by  the  result 
of  the  great  effort  to  throw  oft  its  just  authority.'' 

Answering  the  claim  that  the  jurisdiction  complained 
of  was  justifiable  under  the  laws  and  usages  of  war 
the  Court,  among  other  things,  said : 

"If  this  position  is  sound  to  the  extent  claimed, 
then  when  war  exists,  ioreign  or  domestic,  and 
tlie  country   is   subdivided   into   military   depart- 
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ments  for  more  convenience,  the  commander  of  one 
of  them  can,  if  he  chooses,  within  his  limits,  on 
the  plea  of  necessity,  Avith  the  approval  of  the 
Executive,  substitute  military  force  for  and  to  the 
exclusion  of  the  laws,  and  punish  all  persons,  as 
he  thinks  right  and  proper,  without  fixed  or  cer- 
tain rules. 

"The  statement  of  this  proposition  shows  its 
importance ;  for,  if  true,  republican  government  is 
a  failure,  and  there  is  an  end  of  liberty  regulated 
by  law.  Martial  law,  established  on  such  a  basis, 
destroys  every  guarantee  of  the  Constitution,  and 
effectually  render  the  'military  independent  of  an 
superior  to  the  civil  power' — the  attempt  to  do 
which  by  the  King  of  Great  Britain  was  deemed 
by  our  fathers  such  an  offense,  that  they  assigned 
it  to  the  world  as  one  of  the  causes  which  impelled 
them  to  declare  their  independence.  Civil  liberty 
and  this  kind  of  martial  law  cannot  endure  to- 
gether ;  the  antagonism  is  irrenconcilable ;  and,  in 
the  conflict,  one  or  the  other  must  perish, 

"This  nation,  as  experience  has  proved,  can- 
not always  remain  at  peace,  and  has  no  right  to 
expect  that  it  will  always  have  wise  and  humane 
rulers,  sincerely  attached  to  the  principles  of  the 
Constitution.  Wicked  men,  ambitious  of  power, 
with  hatred  of  liberty  and  contempt  of  law,  may 
fill  the  place  once  occupied  by  Washington  and 
Lincoln;  and  if  this  right  is  conceded,  and  the 
calamities  of  war  again  befall  us,  the  dangers  to 
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human  liberty  are  frightful  to  coutemplate. 

''If  our  fathers  had  failed  to  provide  for  just 
such  a  contingency,  they  would  have  been  false  to 
the  trust  imposed  in  them.  They  knew — the  his- 
tory of  the  world  told  them — the  nation  they  were 
founding,  be  its  existence  short  or  long,  would 
be  involved  in  war;  how  oilen  or  how  long  con- 
tinued, human  foresight  could  not  tell;  and  that 
unlimited  power,  wherever  lodged  at  such  a  time, 
was  especially  hazardous  to  freemen.  For  this, 
and  other  equally  weighty  reasons,  they  secured 
the  inheritance  they  had  fought  to  maintain,  by 
incorporating  in  a  written  constitution  the  safe- 
guards which  time  has  proved  were  essential  to  its 
preservation.  Not  one  of  tnose  safeguards  can 
the  President  or  Congress,  or  the  Judiciary  dis- 
turb, except  the  one  concerning  the  writ  of  habeas 
corpus." 

The  Milligan  case  was  cited  with  ap^jrovai  in  sterl- 
ing v.  Constantin  et  al.,  12  <  8  U.fcs.  otS.  Tne  case  was  a 
suit  to  enjoin  the  Governor  of  the  State  of  Texas,  the 
Adjutant  General  of  the  State,  and  the  Brigadier  Gen- 
eral of  the  Texas  National  Guard  from  enforcing  cer- 
tain military  or  executive  orders.  The  executive  and 
military  orders  were  based  on  a  proclamation  of  the 
Governor  stating  that  certain  counties  were  in  a  state 
oi  insurrection,  tumult,  riot,  and  a  breaching  of  the 
peace  and  declaring  martial  law.  The  Court  held  that 
the  allowable  limitations  of  military  discretion  and 
whether  or  not  they  have  been  overstepped  in  a  par- 
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ticular  case  are  judicial  questions,  and,  after  citing 
the  Milligan  case  and  quoting  from  that  portion  of  it 
which  we  have  set  out  above,  the  Court  sustained  the 
issuance  of  an  injunction  against  the  delendant. 

Emergency  does  not  create  power  nor  diminish  con- 
stitutional restrictions.  (See  Home  Building  Associa- 
tion V.  Blaisdell,  i:90  U.S.  42G;  Schechter  v.  U.  S.,  295 
U.S.  495)  and  the  war  power  of  the  United  States  is 
subject  to  applicable  constitutional  limitataions.  (See 
Hyland  v.  liussell,  279  U.S.  253;  Hamilton  v.  Ken- 
tucjvy  Distilleries,  251  U.S.  14G. 

In  the  lower  court  the  prosecution  sought  to  justi- 
fy Public  Proclamation  No.  3  by  saying  that  it  was 
merely  a  mild  regulation  requiring  those  afiected  by  it 
to  stay  at  home  during  certain  hours  and  that  the 
present  state  of  the  nation's  affairs  require  that  con- 
stitutional guarantees  be  redefined.  These  claims 
sound  foreign  to  those  who  were  raised  to  applaud 
Patriclv  Henry's  immortal  declaration  that  liberty  is 
preferrable  to  death.  In  the  Milligan  case,  the  mili- 
tary authorities  at  least  gave  him  a  trial  but  in  the 
case  at  bar  the  military  did  not  even  go  through  that 
formality  before  condemning  the  appellant  to  impris- 
onment ten  hours  each  day.  This  so-called  mild  invasion 
of  the  constitutional  right  to  liberty  was  the  first  step 
step  that  led  to  the  disgraceful  situation  where  Ameri- 
can citizens,  charged  with  no  offense  except  that  of 
ancestry,  are  imprisoned  behind  barbed  wire  by  the 
fiat  of  the  military  authority,  while  aliens  of  enemy 
countries  are  permitted  by  that  same  authority  to  be 
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at  large.  This  is  not  a  redefining  of  constitutional 
rights,  it  is  an  undermining  of  those  most  sacred  to 
Americans.  The  trial  court  held  that  i*ublic  i'rocla- 
mation  JSo.  o  is  void  as  beyond  the  power  oi  the  mili- 
uuy  authorities.  The  opinion  of  the  court  is  set  forth 
on  pages  ±3-50  ox  the  record,  and  is  such  a  complete 
answer  to  the  power  claimed  by  the  military  authori- 
ties that  the  writers  of  this  brief  can  add  nothing  to 
it.  In  the  absence  of  a  declaration  of  martial  law  the 
civil  iaw  and  the  constitutional  guarantees  are  su- 
preme. Tnere  is  no  midale  ground  between  government 
by  law  and  martial  rule.  (GT  C.J.  425,  Par.  180  et  seq. 
Uishop  v.  \  andercooK,  'SJ^6  inch.  21)9,  IjOO  IS.VV^.  2/0.) 
The  civil  authorities,  federal,  state,  and  municipal,  in 
the  military  zones  established  by  the  Western  JJefense 
Command  are  functioning  as  fully  and  completely  as 
if  the  ijnited  (States  was  not  engaged  in  a  war.  All 
the  courts  are  open,  no  part  of  these  zones  is  or  has 
been  invaded  by  the  enemy.  In  these  circumstances  if 
citizens  are  to  be  subjected  to  the  arbitrary  dictates  of 
a  military  commander,  then,  as  said  in  the  Milligan 
case,  supra,  "republican  government  is  a  failure,  and 
there  is  an  end  of  liberty  regulated  by  law.  Martial 
law,  established  on  sucn  a  basis,  destroys  every  guar- 
antee 01  the  constitution  .  .  .  ." 

Tublic  IT'oclamation  No.  3'  is  discriminatory, 
deprives  American  citizens  of  the  equal  protec- 
tion of  the  law. 

There  is  a  more  pernicious  vice  inhering  in  Proc- 
lamation No.  3  of  the  Western  Defense  Command.  The 
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curfew  provisions  of  the  proclamation  are  directed 
against  all  alien  Japanese,  ail  alien  Germans,  all  alien 
Italians,  and  all  persons  of  Japanese  ancestry.  The 
proclamation  is  not  directed  against  all  citizens  of 
the  United  States  of  America,  nor  against  all  citizens 
of  the  United  States  of  America  of  German,  Italian 
and  Japanese  ancestry.  Of  all  American  citizens, 
those  of  Japanese  ancestry  are  arbitrarily  selected  by 
the  military  commander  and  placed  in  a  classification 
with  enemy  aliens.  Xo  provision  was  made  for  a  hear- 
ing by  any  American  citizen  of  Japanese  ancestry  to 
determine  whether  such  person  was  liable  to  commit 
acts  of  sabotage  or  engage  in  espionage.  A  gTeater 
insult  to  the  loyalty  of  American  citizens  of  J  apanese 
ancestry  could  not  have  been  devised.  The  insult  was 
sweeping  and  complete. 

I  As  far  as  the  writers  of  this  brief  are  able  to  deter- 
mine, this  proclamation  constitutes  the  first  attempt 
on  the  part  of  any  agency  of  the  federal  government 
to  discriminate  or  legislate  against  a  group  of  Ameri- 
can citizens  merely  because  of  ancestry.  It  has  always 
been  the  boast  of  this  country  that  all  citizens  are 
equal  before  the  law.  For  the  first  time  in  American 
history,  persons  born  in  the  United  States  and  citizens 
thereof  are  not  treated  as  Americans.  The  theory  is 
advanced  that  this  nation  which  is  supposed  to  be  in- 
divisible is  composed  of  English  Americans,  Chinese 
Americans,  German  Americans,  Italian  Americans, 
Kussian  Americans,  and  foreign  Americans  of  all 
classes.   One  of  the  vices  of  the  proclamation  is  that 
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it  fails  to  deal  with  the  people  as  citizens  and  purports 
to  suspect  and  punish  them  on  the  sole  ground  of  an- 
cestry. 

In  the  lower  court  the  prosecution  contended  and 
no  doubt  will  contend  in  this  ocurt  that  the  Fifth 
Amendment  contains  no  equal  protection  clause.  This, 
however,  is  a  far  different  thing  than  saying  that  due 
process  in  and  of  itself  does  not  protect  citizens  in 
their  fundamental  right  to  be  delat  with  equally  with 
other  citizens.  This  is  recognized  even  in  the  cases 
which  were  cited  by  the  prosecution.  Thus,  in  passing 
upon  the  power  of  Congress  to  regulate  commerce 
the  coiu't  in  Currin  v.  Wallace,  ^^00  U.S.  1,  IJ.,  said : 

''If  it  be  assumed  that  there  might  be  discrimina- 
tions of  such  an  unjust  character  as  to  bring  in- 
to operation  the  due  process  clause  of  the  Fifth 
Amendment,  that  is  a  different  matter  from  a  con- 
tention that  mere  lack  of  uniformity  in  the  exer- 
cise of  the  commerce  powers  renders  the  action 
of  Congress  invalid. ' 

The  restraint  imposed  upon  legislation  by  the  due 
process  clause  of  the  Fifth  and  Fourteenth  Amend- 
ments is  the  same,  Heiner,  Collector  of  Internal  Keve- 
nue  V.  Donnan.  285  U.S.  ol2;  Collidge  v.  Long,  282 
U.S.  582.  No  duty  presses  more  imperatively  upon  the 
courts  than  the  enforcement  of  those  constitutional 
provisions  intended  to  secure  the  equality  of  right 
which  is  the  foundation  of  free  government.  Gulf, 
Colo.  «S.  Santa  Fe  Kailway  Co.  v.  Eliis,  1()5  L.S.  lOU. 

The  essentials  of  due  process  were  set  forth  in 
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Truax  v.  Corrigan,  257  U.S.  :]12,  3,'5'3,  (K)  L.  Ed.  254. 

"The  due  process  clause  requires  that  every  man 
shall  have  the  protection  of  his  day  in  court,  and 
the  benefit  of  the  general  laws,  a  law  which  hears 
before  it  condemns,  which  proceeds  not  arbitrarily 
or  capriciously  but  upon  inquiry,  and  renders 
judgment  only  after  trial,  so  that  every  citizen 
shall  hold  his  life,  liberty,  property,  and  immuni- 
ties under  the  protection  of  the  general  laws  which 
govern  society.  Hurtado  v.  Cal.,  110  U.S.  5io,  535. 
It,  of  course,  tends  to  secui-e  equality  of  law  in  the 
sense  that  it  makes  a  required  minimum  of  pro- 
tection for  everyone's  right  of  life,  liberty,  and 
property,  which  the  Congress  or  the  legislation 
may  not  withhold.  Our  whole  system  of  law  Is 
predicated  on  the  general  fundamental  plan  of 
equality  of  application  of  the  law.  'All  men  are 
equal  before  the  law',  'This  is  a  government  of 
laws  and  not  of  men',  'No  man  is  above  the  law', 
are  all  maxims  showing  the  spirit  in  which  legis- 
lators, executives,  and  courts  are  expected  to 
make,  execute  and  apply  laws." 

The  prosecution  cited  a  class  of  cases  such  as  those 
dealing  with  the  constitutionality  of  the  milk  act,  the 
bituminous  coal  act,  the  tobacco  inspection  tax  act,  the 
social  security  law,  the  income  tax  law  and  the  con- 
scription act,  as  an  argument  that  the  United  States 
government  may  adopt  such  classifications  as  it  deems 
proper.  We  have  no  quarrel  Mdth  any  of  these  deci- 
sions, but  would  anyone  say,  for  instance,  that  a  court 
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would  uphold  the  validity  of  a  conscription  act  which 
said  that  no  persons,  except  American  citizens  of 
Japanese  ancestry,  would  be  drafted  into  the  United 
;?>tates  army?  The  distinction  is  so  fundamental  that 
a  mere  statement  of  it  would  seem  to  show  the  inap- 
plicability of  the  cases  cited  by  the  government. 

Afl  persons  within  the  jurisuiction  of  the  United 
►States  snail  ha\e  the  same  rignt  in  every  state  and 
territory.  ...  to  the  full  and  equal  benefit  of  all  laws 
ana  proceedings  lor  the  security  of  persons  and  prop- 
erty as  is  enjoyed  by  white  persons,  and  shall  be  sub- 
ject to'iigi^^Linishments,  penalties,  taxes,  licenses  and 
exactions  of  every  kind,  and  no  other.  8  u.iS.C.A.,  far. 
ii.  A.  regulation  which  for  bias  citizens  of  one  ances- 
try or  color  to  do  things  whicn  citizens  of  another  an- 
cestry or  color  are  permitted  to  do,  does  not  afford  due 
process  of  law  or  equal  protection  of  the  law.  Buclian- 
an  V.  Worley,  245  U.S.  bO ;  Truax  v.  Eaicli,  Z^'d  U.S.  35 ; 
^ick  Wo  v.  Hopkins,  ii8  U.S.  35b;  Yu  Ohong  Eng  et 
al.  V.  Trinidad  et  al.,  2<1  U.S.  500.  Ke  Opinion  of  the 
Justices,  207  Mass.  001,  94  N.E.  558. 

The  case  of  Yick  Wo  v.  Hopkins,  supra,  involved 
the  invalidity  of  ordinances  of  the  city  of  San  Fran- 
cisco regulating  the  location  and  operation  of  laun- 
dries. Luder  the  ordinances  any  persons  seeking  to 
operate  a  laundiy  were  required  to  obtain  a  license 
from  a  board  of  supervisors.  The  operations  of  the 
supervisors  under  these  ordinances  was  such  tnat  a 
large  number  of  Chinese  were  denied  the  right  to  con- 
duct hiuiidries,  while  people  of  other  nationalities  in 
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similar  circumstances  were  granted  licenses.  Mr.  Jus- 
tice Mathews,  in  the  course  ot  his  opinion,  said: 

"They-'  (the  ordinances)  "seem  intended  to  conler 
and  actually  do  conler,  not  a  discretion  to  be  exer- 
cised upon  a  consideration  of  the  cu'cumstances 
of  each  case,  but  a  naked  and  arbitrary  power  to 
give  or  withhold  consent,  not  only  as  to  places 
but  as  to  persons '\  .  .  . 

'•The  power  granted  to  them  is  not  confined  to 
their  discretion  in  the  legal  sense  of  the  term,  but 
IS  granted  to  their  mere  will,  it  is  purely  arbi- 
trary and  acivuowiedges  neither  guidance  nor  re- 
straint.' i^age  3ob. 

"Though  the  law  itself  be  fair  on  its  face  and 
impartial  in  appearance,  yet,  ii  it  is  applied  and 
administered  by  public  authority  with  an  evil  eye 
and  an  unequal  hand,  so  as  practically  to  maKe 
unjust  and  illegal  discriminations  between  per- 
sons in  similar  circumstances  material  to  their 
rights,  the  denial  of  equal  justice  is  still  within 
the  prohibition  of  the  constitution."  Pages  373-4. 

In  Buchanan  v.  Worley,  supra,  the  court  said: 

"That  there  exists  a  serious  and  difficult  prob- 
lem arising  from  a  feeling  of  race  hostility  which 
the  law  is  powerless  to  control,  and  to  which  it 
must  give  a  measure  of  consideration  may  be 
freely  admitted.  But  its  solution  can  not  be  pro- 
moted by  depriving  citizens  of  their  constitutional 
rights. ' 
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The  rule  was  succinctl}^  stated  iu  Re  Opinion  of 
the  Justices  supra,  as  follows : 

"The  fact  that  a  man  is  white,  or  black,  or  yellow, 
is  not  a  just  and  constitutional  ground  for  mak- 
ing certain  conduct  a  crime  in  America,  when  it 
is  considered  permissible  and  innocent  in  a  person 
of  a  different  color." 

Executive  Order  No.  906G  and  Public  Act  No. 
503  are  void. 

From  what  has  been  said  as  to  the  unconstitution- 
ality of  the  Public  Proclamation  No.  3,  it  necessarily 
shows  that  executive  order  No.  906(5  and  Public  Act  No. 
503  are  unconstitutional  and  void.  Executive  Order 
No.  90GG  purports  to  authorize  the  proclamation  and 
I'ublic  Law  No.  503  to  punish  a  violation  of  it.  No 
executive  order  can  authorize  an  unconstitutional  or- 
der and  no  law  can  justify  the  punishment  of  a  per- 
son for  violating  such  an  order. 

This  order  grants  to  a  military  commander  arbi- 
trary authority  over  the  actions  of  every  person  with- 
in the  military  areas  to  be  defined.  If  the  military 
proclamations  were  directed  against  the  public  gen- 
erally, popular  opinion  would  probably  keep  the  uncon- 
stitutional fiats  within  some  limits.  When  the  power 
granted  to  the  military,  however,  is  construed  to  per- 
mit discrimination  among  citizens  because  of  ancestry 
the  usual  results  follow  the  grant  of  such  arbitrary 
power.  It  is  for  this  reason  that  we  find  thousands 
of  innocent  men,  women  and  children  today  imprisoned 
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in  stockades  for  no  reason  other  than  that  they  were 
nnable  to  choose  the  ancestry  of  their  parents. 

CONCLUSION 

The  writers  oi  this  briei  are  not  unaware  of  the 
fact  that  here  and  there  among  the  thousands  of  Ameri- 
can citizens  of  Japanese  ancestry  there  may  be  found 
a  few  who  might  betray  the  land  of  their  birth.  Lii^e- 
wise,  there  are  undoubtedly  renegades  among  the 
German  aliens  and  Italian  aliens  who  are  permitted 
to  be  at  large  by  the  same  military  authority  which 
confines  Japanese  citizens  and  there  no  doubt  are 
those  who  would  betray  this  country  who  can  trace 
their  ancestry  to  four  and  five  generations  of  Ameri- 
can citizens. 

The  solution  of  such  a  problem  as  said  m  IJuchan- 
an  V.  Morley,  supra,  cannot  be  promoted  by  depriving 
citizens  of  their  constitutional  rights.  The  attack  on 
Pearl  Harbor  was  a  great  act  of  treachery  which 
should  be  repaid  in  the  American  way  and  not  oy 
petty  acts  of  injustices  or  by  stripping  American  citi- 
zens of  their  most  precious  heritage.  The  appellant 
has  asked  for  the  opportunity  to  serv^e  this  country, 
the  land  of  his  birth  and  to  die  tor  it  if  necessary.  He, 
and  thousands  like  him,  who  have  committed  no  of- 
fense indeed,  who  have  intended  none,  should  not  be 
treated  as  criminals. 

Respectfully  submitted, 

COLLIEK,  COLLIEii  &  BERNARD, 
E.  F.  BERNARD, 

Attorneys  for  Appellant. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10317 


MiNOKu  Yasu^  appellant 

V. 

United  States,  appellee 


GOVEPwNMENT'S  BRIEF 


PRELIMINARY  STATEMENT 

This  is  an  appeal  from  a  judgment  of  conviction, 
entered  on  November  18,  1912,  in  the  United  States 
District  Court  for  the  District  of  Oregon,  upon  an  in- 
dictment charging  appellant  with  having  violated  Sec- 
tion 97A  of  Title  18,  U.  S.  C.  (Public  Law  503,  77th 
Congress,  Chapter  191,  approved  March  21,  1912)/ 

^  Be  it  enacted  hy  the  Seriate  and  Houne  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  who- 
ever shall  enter,  remain  in,  leave,  or  commit  any  act  in  any  mili- 
tary area  or  military  zone  prescribed  under  the  authority  of  an 
Executive  Order  of  the  President,  by  the  Secretary  of  War,  or  by 
any  military  connnander  designated  by  the  Secretary  of  War,  con- 
trary to  the  restrictions  applicaljle  to  any  such  area  or  zone  or  con- 
trary to  the  order  of  the  Secretary  of  War  or  any  such  military 
connnander,  shall,  if  it  appears  that  he  knew  or  should  have 
known  of  the  existence  and  extent  of  the  restrictions  or  order  and 
that  his  act  was  in  violation  thereof,  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  liable  to  a  fine  of  not  to  exceed  $5,000 
or  to  imprisonment  for  not  more  than  one  year,  or  botli,  for  each 
offense. 

(1) 


The  indictineiit  charged  that  the  appellant,  Mmoru 
Yasui,  being  within  a  properly  designated  military 
area,  willfully  remained  away  from  his  place  of  resi- 
dence after  the  hour  designated  by  the  Commanding 
General  of  the  area,  thus  Imowingly  acting  contrary 
to  and  in  violation  of  a  regulation  promulgated  by 
the  said  Commanding  General  and  applicable  to  de- 
fendant, a  person  of  Japanese  ancestry. 

THE   OPINION  IN  THE   COURT   BELOW 

Upon  trial,  appellant  did  not  dispute  the  facts 
charged  in  the  indictment  but  raised  the  contention 
that  he  was  a  citizen  of  the  United  States  and  that 
as  such  the  regulation  of  the  Military  Commander  was 
unconstitutional  as  to  liim.  At  the  conclusion  of  the 
trial  the  Court  held  that  appellant  had  knowingly 
acted  in  violation  of  the  regulation  of  the  Military 
Commander,  as  charged,  and  further  found  that 
appellant  had  elected  to  accept  Japanese  citizenship, 
thus  rejecting  the  American  citizenship  conferred 
upon  him  by  birth  in  thi^  country.  Holding  the  regu- 
lation valid  for  such  an  alien,  the  Court  found  appel- 
lant guilty  of  the  charge,  a  jury  having  been  waived 
in  writing. 

In  his  opinion,  however,  the  Court  declared  by  way 
of  dictum  that  in  the  absence  of  a  declaration  of  mar- 
tial law  the  court  "must  apply  ordinary  law  and  pro- 
tect the  rights  of  a  citizen  in  a  criminal  case.  If  Con- 
gress attempted  to  classify  citizens,  based  upon  color 
or  race  and  to  apply  criminal  penalties  for  a  violation 
of  regulations,  founded  upon  that  distinction,  the  action 
is  insofar  void."    (Tr.  45.) 
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By  appropriate  exceptions  (Tr.  90)  and  assign- 
ments of  error  (Tr.  37)  the  appellant  reserved  excep- 
tion to  the  judgment  of  guilty  and  the  case  thus  comes 
to  this  Court  upon  appeal  and  was  advanced  on  the 
calendar  to  be  argued  before  the  full  Court  en  banc 
with  the  similar  cases  of  Korematsu  v.  United  States 
and  Hirabayashi  v.  United  States. 

SCOPE   OF   GOVERNMENT   BRIEF 

This  brief  will  be  directed  to  the  proposition  that 
the  Court  should  affirm  the  conviction  of  the  appellant 
on  the  ground  that  the  challenged  regulation  is  consti- 
tutionally applicable  not  only  to  aliens  but  to  citizens 
as  well  under  the  Federal  war  powers. 

The  only  regulation  actually  involved  in  the  instant 
case  relates  to  a  curfew  for  persons  of  Japanese  an- 
cestiy.  In  the  companion  cases  evacuation  orders 
of  the  Commanding  General  of  the  Western  Defense 
Command  are  also  involved.  Since  the  regulations  in 
all  three  cases  are  interrelated  as  a  part  of  a  program 
to  secure  the  defense  of  the  nation,  the  validity  of  all 
regulations  attacked  in  these  cases  will  be  considered 
herein.  j 

STATEMENT 

On  December  8,  1941,  Congress,  in  a  joint  resolu- 
tion, declared  a  state  of  war  to  be  existing  between 
the  Empire  of  Japan  and  the  Government  and  peo- 
ple of  the  United  States  and  authorized  and  directed 
the  President, 

*  *  *  to  employ  the  entire  naval  and  mili- 
tary forces  of  the  United  States  and  the  re- 
sources of  the  Government  to  carry  on  War 
against  the  Imjjerial  Government  of  Japan;* 

''  55  Stat.  795,  77th  Cong.,  2d  Sess.,  c.  561. 


Congress  further  declared  that, 

*  *  *  to  bring  the  conflict  to  a  successful 
termination,  all  of  the  resources  of  the  country- 
are  hereby  pledged  by  the  Congress  of  the 
United  States.' 

On  December  11,  1941,*  the  eight  Western  States 
and  the  Territory  of  Alaska  were  activated  by  the  War 
Department  as  the  Western  Defense  Command  and 
designated  as  a  ''theater  of  operations"  (Tr.  81).  An 
area  approximately  100  miles  wide  extending  from  the 
Canadian  border  along  the  Pacific  Coast  to  the  Cali- 
fornia-Mexican border  was  declared  to  be  a  ''combat 
zone.'" 

Subsequently,  February  19,  1942,  the  President 
issued  Executive  Order  No.  9066  ^  in  which  the  Sec- 
retary of  War  and  Military  Commanders  designated 
by  him  were  authorized  and  directed,  whenever  such 
action  was  necessary, 

*  ^  *  to  prescribe  military  areas  in  such 
places  and  of  such  extent  as  he  or  the  appro- 

^  Idem. 

^  Field  Order  No.  1,  December  14, 1941. 

^  "The  theater  of  war  comprises  those  areas  of  land,  sea,  and  air 
which  are,  or  may  become,  directly  involved  in  the  conduct  of  the 
war. 

"A  theater  of  operations  is  an  area  of  the  theater  of  war  necessary 
for  military  operation  and  the  administration  and  supply  incident 
to  military  operation.  The  War  Department  designates  one  or 
more  theaters  of  operation. 

"A  combat  zone  comprises  that  part  of  a  theater  of  operations  re- 
quired for  the  active  operation  of  the  combatant  forces  fighting." 
Field  Regulations — Operations,  War  Department,  May  22,  1941. 
Field  Manual  100-5. 

«  United  States  Code  Cong.  Service,  No.  2  (1942)  p.  157. 


priate  Military  Commander  may  determine, 
from  which  any  or  all  persons  may  be  excluded, 
and  with  respect  to  which,  the  right  of  any 
person  to  enter,  remain  in,  or  leave  shall  be 
snl)ject  to  whatever  restrictions  the  Secretary 
of  War  or  the  appropriate  Military  Commander 
may  impose  in  his  discretion    *     *     *. 

Pursuant  to  the  aforesaid  Executive  Order  and  the 
authority  vested  in  him  by  the  Secretary  of  War,^ 
Lieutenant  General  John  L.  DeWitt,  on  March  2, 
1942,*  Commanding  General  of  the  Western  Defense 
Command,  declared  the  Pacific  Coast  of  the  United 
States  (which  area  is  included  in  the  Western  Defense 
Command)  to  be,  because  of  its  geographical  location, 

*  *  *  particularly  subject  to  attack,  to  at- 
tempted invasion  by  the  armed  forces  of  na- 
tions with  which  the  United  States  is  now  at 
war,  and,  in  connection  therewith,  is  subject  to 
espionage  and  acts  of  sabotage,  thereby  requir- 
ing the  adoption  of  military  measures  neces- 
sary to  establish  safeguards  against  such  enemy 
operations. 

This  proclamation  designated  certain  areas  within 
the  Western  Defense  Conmiand  as  ''Military  Areas" 
and  "Military  Zones"  and  declared  that  "such  per- 
sons or  classes  of  persons  as  the  situation  may  re- 
quire" would,  by  subsequent  proclamation,  be  ex- 
cluded from  certain  of  these  areas,  and  further  de- 
clared that  with  regard  to  other  of  said  areas  "certain 
persons  or  classes  of  persons"  would  be  permitted  to 

MJovt.  Exhibit  No.  3,  Tr.  G2. 

«  Public  Pioclaiuation  No.  1,  Govt.  Exhibit  No.  4,  Tr.  64. 


enter  or  remain  thereon  under  certain  regulations  and 
restrictions  to  be  subsequently  prescribed.^ 

Public  Proclamation  No.  2,  dated  March  16,  1942, 
designated  further  Military  Areas  and  Military  Zones, 
and  contained  a  recital  similar  to  the  one  in  Public 
Proclamation  No.  1  concerning  the  exclusion  of  per- 
sons, or  classes  of  persons,  from  these  areas,  and  regu- 
lations and  restrictions  applicable  to  persons  remain- 
ing within  them. 

Congress  enacted  and  on  March  21,  1942,  the  Presi- 
dent approved  Public  Act  503,  the  statute  under  which 
this  prosecution  was  brought.'" 

Public  Proclamation  No.  3,''  dated  March  24,  1942, 
recited  that  the  present  situation  within  the  previously 
described  Military  Areas  and  Zones  required — 

as  a  matter  of  military  necessity  the  establish- 
ment of  certain  regulations  pertaining  to  all 
enemy  aliens  and  all  persons  of  Japanese 
ancestry  within  said  Military  Areas  and 
Zones     *     *     ^ 

and  this  Proclamation  established  the  following  regu- 
lations : 

1.  From  and  after  6:00  A.  M.,  March  27, 
1942,  all  alien  Japanese,  all  alien  Germans,  all 
alien  Italians,  and  all  persons  of  Japanese  an- 
cestry residing  or  being  within  the  geographical 
limits  of  Military  Area  No.  1,  or  within  any  of 
the  Zones  established  within  Military  Area  No. 
2,  as  those  areas  are  defined  and  described  in 

^  Idem. 

^°  See  infra  pp.  25-26. 

"  Govt.  Exhibit  No.  5,  Tr.  68. 


Public  Proclamation  No.  1,  dated  March  2, 
1942,  this  headquarters,  or  within  the  geograph- 
ical limits  of  the  designated  Zones  established 
within  Military  Areas  Nos.  3,  4,  5,  and  6,  as 
those  areas  are  defined  and  described  in  Public 
Proclamation  No.  2,  dated  March  16,  1942,  this 
headquarters,  or  within  any  of  such  additional 
Zones  as  may  hereafter  be  similarly  designated 
and  defined,  shall  be  within  their  place  of  resi- 
dence between  the  hours  of  8 :  00  P.  M.  and 
6 :  00  A.  M.,  which  period  is  hereinafter  re- 
ferred to  as  the  hours  of  curfew.'" 

It  is  the  regulation  contained  in  the  above  Procla- 
mation which  appellant  was  found  to  have  violated 
by  the  Court  below.  The  Korematsu  and  Hirabayashi 
appeals,  argued  with  this  case,  also  involve  violation  of 
the  evacuation  orders. 

FACTS  WARRANTING  THE  REGULATIONS  HERE  CHALLENGED 

In  the  course  of  this  brief  it  will  be  demonstrated  that 
the  regulation  challenged  in  the  instant  case,  as  well 
as  those  challenged  in  the  companion  cases,  are  valid 
and  constitutional  as  to  citizens  and  aliens  alike  because 
they  are  reasonably  related  to  the  successful  prosecu- 
tion of  the  war.  The  question  is  whether  the  orders 
of  the  Commanding  General  of  the  Western  Defense 
Command  are  so  arbitrary  and  capricious  that  it  can 

^^  The  Proclaniatioii  furthor  declaros  that  any  person  violating 
the  established  re<>iilatious  will  he  subject  to  innnediate  exclusion 
from  the  Military  Areas  and  Zones  specified  in  Public  Proclama- 
tion No.  1  and  to  the  criminal  penalties  provided  by  Publii-  Law 
No.  503,  77th  Con<rress,  approved  March  21,  1942.  entitled  "An 
Act  to  provide  a  penalty  for  violation  of  restrictions  or  orders  with 
respect  to  persons  enterin«r,  remaining  in,  leaving,  or  connnitting 
any  act  in  military  areas  or  zones." 
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he  liekl  by  this  Court  that  they  have  no  relation  to  the 
war  effort.'^  An  American  citizen  may  not  be  evacu- 
ated from  his  home  even  in  time  of  war,  if  that  evacu- 
ation has  no  reasonable  relation  to  the  proper  exercise 
of  the  war  power  or  to  some  other  power  delegated  to 
the  Federal  Government  by  the  Constitution.  The  ap- 
pellant must  demonstrate  that  the  evacuation  was  un- 
reasonable." 

With  the  issues  so  drawn  it  would  appear  to  be  ap- 
propriate at  this  point  to  examine  as  briefly  as  pos- 
sible the  conditions  which  prevailed  on  the  West  Coast 
following  the  outbreak  of  the  war  and  during  the 
period  in  which  the  challenged  regulations  were  in 
operation. 

A.  Military  conditions  on  the  west  coast  following  the 
declaration  of  war 

In  February  of  1942  the  Japanese  were  at  the  crest 
of  their  military  fortunes."  They  had  succeeded  in 
crippling  the  American  Asiatic  fleet  at  Pearl  Harbor. 
They  had  swept  the  British,  the  Dutch,  and  the  Am- 
ericans from  the  Far  East  and  from  the  Pacific  Is- 
lands. The  extent  of  the  danger  can  be  seen  from  the 
bold  and  confident  attempt  of  the  JajDanese  to  take 
Midway  Island  in  June   of   1942.     Had  that  attack 

^^  The  extent  to  which  the  decisions  of  the  military  authorities 
are  subject  to  review  by  the  Courts  is  discussed  hereinafter  at 
pag-e  48. 

"  In  the  instant  case,  advanced  for  argument  at  the  Government's 
request,  the  brief  of  appellant  has  not  yet  been  received  by  the 
Government  and  we  are  thus  unable  to  examine  his  position  in  this 
respect. 

^°  This  being  a  matter  of  historical  fact  it  may  be  judicially 
noticed.  Ono  v.  United  States.  267  Fed.  359  (C.  C.  A.  9th,  1920) ; 
see  also  Treeso7i  v.  hyiperial  Irrigation  District,  59  F.  (2d)  592 
(CCA.  9th,  1932). 
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succeeded,  Midway  Island  would  have  fallen,  Hawaii 
would  have  been  under  the  immediate  threat  of  oc- 
cupation, and  the  West  Coast  itself  w^ould  have  be- 
come vulnerable.  At  the  time  the  regulations  here 
challenged  w^ere  promulgated,  soiuid  military  strategy 
clearly  indicated  that  our  western  seacoast  w^as  in  im- 
minent danger  of  attempted  invasion  by  the  armed 
forces  of  Japan. 

Contributing  to  the  threat  of  invasion  was  the  ap- 
prehension of  the  use  by  the  enemy  of  the  so-called 
fifth  cohnnn  technique  of  warfare,'*"  The  history 
of  modern  warfare  prior  to  December  7,  1941,  had 
amply  demonstrated  that  one  of  the  most  effective 
weapons  of  an  invader  consists  of  sabotage  and  other 
forms  of  assistance  afforded  by  sympathizers  residing 
within  the  country  under  attack.  Citizen  and  alien 
alike  has  been  employed  to  carry  on  this  type  of 
warfare  and  the  full  extent  of  such  assistance  is,  of 
course,  not  subject  to  determination  until  invasion  has 
been  successfully  completed.  Investigation  by  repre- 
sentatives of  our  Government  proved  that  this  type  of 
warfare  and  the  full  extent  of  such  assistance  is,  of 
Japanese  armed  forces  in  Hawaii,  Malay,  Burma, 
and  New^  Guinea.^' 


"'  The  fact  that  the  fifth  column  is  employed  as  an  instrument 
of  modern  warfare  may  be  judicially  noticed.  Ex  Parte  Lieb- 
mann  [1916],  1  K.  B.  268, 274-5,  278. 

^"  Keport  of  tlie  Commission  Appointed  by  the  President  of  the 
United  States  to  Investig^ate  and  Report  the  Facts  Relating  to  the 
Attack  Made  by  Japanese  Armed  Forces  Upon  Pearl  Harbor  in 
the  Territory  of  Hawaii  on  December  7,  1911  (Justice  Roberts' 
Report),  pp.  12-18,  Senate  Document  No.  1.59,  77th  Congress,  2d 
Sess.  The  Court  may  take  judicial  notice  of  official  Government 
i-eports.    Temple  v.  United  States,  248  U.  S.  121  (1918) . 
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It  may  be  impossible  to  conduct  any  investigation 
which  will  adequately  secure  a  guarantee  against 
employment  of  the  fifth  column  technique.  To  require 
evidence  of  that  which,  by  definition,  exists  only  by 
virtue  of  its  ability  to  conceal  all  evidence  of  its  exist- 
ence would  place  upon  the  State  an  intolerable  burden 
of  proof  at  a  time  when  it  is  struggling  for  survival 
against  a  dangerous  and  powerful  enemy. 

A  matter  warranting  further  apprehension  was  the 
fact  that  there  are  many  vital  defense  installations 
within  the  area  adjacent  to  the  West  Coast.  The  many 
ports  on  the  Coast  are  vital  embarkation  points  for 
men  and  materials.  A  large  portion  of  the  nation's 
war  planes  and  one-fourth  of  its  ships  are  being 
built  in  California  alone.  Troops  and  supplies  and 
war  materials  are  constantly  being  transported  along 
railroads  and  highways  within  a  few  miles  of  the 
Coast.  Throughout  this  section  there  are  many  Army 
camps  and  forts,  training  centers,  arsenals  and  strate- 
gic naval  defense  bases.  The  continued  operation  of 
such  projects  is  an  im]3ortant  part  of  the  war  program 
and  the  presence  of  large  numbers  of  Japanese  in  the 
area  created  grave  danger  of  disturbance  to  the  civil 
peace  and  order,  as  well  as  hazard  to  the  safety  of  the 
Japanese  themselves,  with  the  consequent  threat  of 
interruption  and  delay  in  important  war  production.^^ 
Further,  the  fact  that  so  many  of  these  defense  in- 


^^  The  Court  may  take  judicial  notice  of  economic  and  social  con- 
ditions. United  States  v.  Hamburg -American  Co.,  239  U.  S.  466; 
Ohio  Bell  Telephone  Co.  v.  Public  Utilities  Coimmssion,  301  U.  S. 
292;  United  States  \.  Wainer,  49  F.  (2d)  789  (DCWD,  Pa.). 


11 

stallations  were  within  the  area  subject  to  possible 
invasion  aggravated  the  dangers  to  be  expected  from 
the  use  of  the  fifth  column  technique  of  warfare. 

The  continued  residence  of  persons  of  Japanese 
ancestry  within  the  military  area  reasonably  was  be- 
lieved to  be  not  only  dangerous  to  the  security  of  the 
comitry  but,  in  addition,  would  have  subjected  the  Jap- 
anese themselves  to  serious  threat  of  harm.  In  the 
event  of  invasion  such  persons  would  have  been  indis- 
tinguishable in  appearance  from  Japanese  invaders 
disguised  as  loyal  American  citizens.  Even  in  the 
absence  of  invasion  it  was  apparent  that  persons  of 
Japanese  ancestry  were  constantly  suspected  of  disloyal 
conduct  and  were  thus  subject  to  possible  harm  from 
our  own  citizenry,  so  conscious  were  our  people  of  the 
tremendous  extent  and  success  of  fifth  column  activities 
in  the  course  of  the  European  conflict.'*'  Incidents  of 
violence  against  Japanese  by  Americans  would  have 
been  seized  upon  by  the  enemy  as  propaganda  fodder 
and  as  excuse  for  retaliatory  measures  against  our  own 
people  who  are  so  unfortunate  as  to  be  in  the  hands  of 
the  enemy. 

B.  The  Japanese  population  within  the  Western  Defense 
Command 

At  the  outbreak  of  the  war,  approximately  130,000 
persons  of  Japanese  descent  were  residents  of  the 
three  West  Coast  states.  A  considerable  number  of 
these  resided  in  areas  of  great  strategic  importance, 

''■'  Foiirtli  Interim  Report  of  Tolan  Committee,  p.  145  (H.  R.  2124, 

77tli  Cong.,  2nd  Sess.). 


12 

either  along  portions  of  the  Coast  likely  to  be  selected 
for  attack,  or  in  proximity  to  factories  engaged  in  pro- 
duction of  war  materials. 

These  persons  of  Japanese  ancestry,  citizens  as  well 
as  aliens,  have  not  readily  assimilated  with  persons  of 
other  races  living  in  our  country.'"  There  are  many 
reasons  for  this.  As  a  result  many  gifted  young  Ameri- 
can citizens  of  Japanese  ancestry  may  not  have  had  a 
completely  free  field  for  the  emjDloyment  of  their  abili- 
ties. The  Japanese  are  keenly  aware  of  this  and  have 
been  affected  by  it.  Whether  our  conduct  toward  them 
in  the  past  has  been  wise  or  not,  the  existence  of  this 
situation  is  a  fact  that  must  be  considered  by  those  re- 
sponsible for  the  conduct  of  the  war. 

Some  reasons  for  the  fact  that  the  Japanese  have 
lived  within  themselves  in  our  country  lie  in  the  fact 
that  physical  characteristics,  institutions,  customs,  and 
traditions  of  these  persons  have  imbued  in  them  a 
strong  sense  of  ancestral  and  race  loyalty.  In  this 
connection  the  Empire  of  Japan  has  made  every  effort 
to  retain  the  allegiance  of  the  American  Japanese, 
and  through  the  doctrine  of  dual  citizenship,  Japan 
has  claimed  the  loyalty  even  of  those  persons  of  Japa- 
nese descent  born  in  the  United  States.  Japanese 
laws  and  consular  practice  recognize  and  encourage 
the  retention  of  Japanese  citizenship  by  such  persons 
and  a  considerable,  but  unknown,  number  of  Amer- 
ican citizens  of  Japanese  descent  have  registered  at 

^°  The  Court  may  take  judicial  notice  of  the  fact  "that  the 
Japanese  do  not  readily  assimilate  with  other  races,  and  especially 
with  the  white  race."  Farrington  v.  Tokushige,  11  F.  2d,  710 
(C.  C.  A.  9th,  1926) .  See  also  Chun  Koch  Quon  v.  Proctor,  29  F. 
2d  330  (CCA.  9th,  1937). 
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Japanese  Consulates  under  these  laws.  Likewise,  the 
practice  of  sending  American  children  of  Japanese 
descent  to  Japan,  there  to  be  indoctrinated  with  Japa- 
nese nationalism  and  imperialism,  has  contributed  to 
the  tendency  of  the  Japanese  to  isolate  themselves  in 
separate  communities.  It  has  been  the  Japanese  offi- 
cial policy  to  encourage  the  education  of  American- 
born  Japanese  children  in  Japan,  and  the  practice 
has  assumed  considerable  proportions. 

An  important  factor  which  must  be  considered  in 
evaluating  the  loyalty  of  i)ersons  of  Japanese  descent 
during  time  of  war  between  our  own  country  and 
Japan  is  the  fact  that  a  considerable  nmnber  of  Amer- 
ican citizens  of  Japanese  ancestry  are  devotees  of  the 
cult  of  Shinto.  By  this  philosophy,  the  Emperor  of 
Jaj^an  and  his  ancestors  are  w^orshiped  as  deities, 
thereby  creating  a  conflict  between  religious  loyalty  to 
the  Japanese  Emperor  and  political  loyalty  to  the 
United  States.  Furthermore,  Japanese  tradition  at- 
taches extraordinary  importance  to  filial  respect  and 
closely  relates  such  respect  to  patriotism.  Thus  the 
American-born  Japanese  must  be  influenced  and  to  a 
greater  or  lesser  extent  dominated  by  the  loyalties  and 
philosophies  of  his  parents  who  for  the  most  part  are 
Japanese  aliens. 

With  this  background  it  is  to  be  expected  that 
many  Japanese  in  this  country  are  susceptible  to 
the  propaganda  of  the  Japanese  Empire  to  the  effect 
that  the  present  war  is  one  between  races,  in  which 
brown  and  yellow  men  are  seeking  to  overthrow  the 
imperialistic  domination  of  the  white  man;  and  it  is 
readily  apparent  that  by  reason  of  the  conflict  of  emo- 
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tions  within  the  Japanese  individual,  resulting  from 
the  factors  described  above,  the  fact  of  citizenship 
alone,  even  when  conferred  by  birth,  might  bear  little 
relationship  to  the  loyalty  of  the  individual  to  our 
Government  and  institutions. 

That  persons  of  Japanese  ancestry  might  be  peace- 
ful and  law-abiding  in  the  past  is  not  the  question. 
Rather,  the  question  is  whether  or  not  the  loyalty  of 
such  persons  as  a  class  may  be  relied  upon  in  the  event 
of  an  attempted  invasion  by  the  armed  forces  of  Japan, 
particularly  since  it  might  appear  that  such  an  invasion 
would  be  construed  as  an  indication  that  a  Japanese 
victory  was  imminent. 

In  the  light  of  such  facts,  it  is  submitted  that  it  was 
a  reasonable  exercise  of  the  war  power  to  establish  the 
regulations  which  are  here  challenged. 

C.  The  evacuation  program 

The  problem  was  met  efficiently  and  humanely  by 
Executive  Orders  9066  and  9102,  by  the  public  procla- 
mations of  the  military  commander  issued  pursuant 
thereto,  and  by  the  manner  in  which  the  program  was 
carried  out.  It  was  impossible  to  require  a  mass  evacu- 
ation of  persons  without  order  and  system  and  without 
assurance  that  they  would  be  properly  received  in  their 
new  places  of  residence.''     A  curfew  was  adopted,''" 

^^  The  governors  of  every  western  state  save  one  publicly  an- 
nounced that  disorder  would  result  from  the  unorganized  trans- 
portation of  Japanese  to  any  section  of  their  respective  states. 
See  Tolan  Committee  House  Report  No.  1911,  March  19, 1942  (Pre- 
liminary Report  and  Recommendations  on  Problems  of  Evacuation 
of  Citizens  and  Aliens  from  Military  Areas). 

22  Public  Proclamation  Number  3,  Tr.  68. 
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pending  plans  for  the  organized  evacuation  of  the  Jap- 
anese to  localities  in  which  they  would  be  properly 
received.  Subsequently,  the  War  Relocation  Authority 
was  established  for  the  purpose  of  properly  rehabili- 
tating and  relocating  the  evacuees  in  areas  where  they 
would  be  safe  from  any  harm  which  might  be  caused  by 
the  prejudices  arising  from  the  fact  of  war.  The  evacu- 
ation itself  was  conducted  systematically  and  efficiently. 
The  evacuees  were  first  moved  to  assembly  centers, 
under  management  of  civil  authorities  employed  by  the 
military  authorities.  Here  they  remained,  attended  by 
adequate  medical  personnel,  pending  the  preparation 
of  the  more  permanent  relocation  centers. 

Thereupon,  the  evacuees  were  transported  to  the 
several  relocation  centers  which  had  been  prepared  for 
their  use.  There  the  utmost  possible  liberty  of  action 
is  accorded  the  evacuees.  The  internal  management 
of  the  center  is  under  the  direction  of  the  War  Relo- 
cation Authority,  a  civilian  agency.  Within  each  cen- 
ter, there  is  a  substantial  degree  of  self-government. 
A  local  comicil,  elected  by  the  evacuee  residents, 
promulgates  ordinances  having  the  force  of  law  on 
practically  every  subject  of  police  power  and  local 
concern  relating  to  general  welfare.  These  regula- 
tions are  enforced  by  magistrates  or  commissions  ap- 
pointed from  among  the  evacuees  themselves.  It  is 
the  policy  in  practice  of  the  War  Relocation  Author- 
ity to  accord  the  widest  possible  measure  of  democratic 
self-government. 

All  evacuees  are  given  their  subsistence  and  hous- 
ing without  charge.    Employment  is  afforded  within 
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the  center  to  those  who  desire  it,  and  a  comprehensive 
program  is  under  way  to  form  cooperative  organiza- 
tions for  the  purpose  of  manufacturing  articles  useful 
to  the  war  effort.  In  addition,  an  effort  is  being  made 
by  the  War  Relocation  Authority  to  attract  small 
private  indust-Jes  to  locate  adjacent  to  the  centers, 
where  the  evacuees  may  be  employed  at  prevailing 
wages.  In  the  meantime,  employment  of  evacuees 
outside  the  centers  is  being  not  only  permitted  but  en- 
couraged. 

Elementary  and  high  schools  have  been  established 
in  all  centers,  meeting  state  requirements  for  courses 
of  study  and  providing  curricula  necessary  for  admis- 
sion to  colleges  and  universities.  Evacuees  who  are 
qualified  to  attend  colleges  or  universities  are  granted 
permission  to  leave  the  centers  in  order  to  pursue  their 
education.  Vocational  training  is  offered  within  the 
centers  themselves. 

Each  center  is  equipped  with  hospitals  of  the  most 
modern  type,  as  well  as  adequate  medical  and  dental 
personnel. 

Welfare  services  such  as  are  approved  in  outside 
communities  are  furnished  by  the  War  Eelocation 
Authority.  Adequate  recreational  facilities  are  pro- 
vided. 

The  citizen  evacuee  retains  his  legal  domicile  in  the, 
place  of  his  former  residence  and  exercises  his  civil 
rights,  including  the  right  to  the  ballot,  precisely  in 
the  same  manner  as  any  other  absentee  citizen.  Fam- 
ilies in  relocation  centers  are  not  separated.  The 
Courts  are  open  to  the  evacuee.    In  the  management 
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and  care  of  his  property,  he  has  the  assistance  of  the 
appropriate  Federal  agency. 

To  facilitate  group  and  individual  employment  out- 
side relocation  centers,  to  provide  for  attendance  of 
the  evacuees  at  educational  institutions,  and  to  allow 
the  discliarge  of  legal  or  other  personal  business,  a 
system  of  leaves  has  been  provided  for  by  Regulations 
of  the  War  Relocation  Authority."'  In  addition  to 
temporary  or  group  work  leave,  an  evacuee  may  apply 
for  and  receive  an  indefinite  leave  for  no  stated  rea- 
son whatever  except  his  desire  to  leave  the  relocation 
center.  Persons  gi'anted  indefinite  leave  may  go  to 
any  part  of  the  country  and  move  from  place  to  place 
provided  they  stay  out  of  designated  military  areas. 
The  policy  of  the  War  Relocation  Authority  is  to  en- 
courage the  application  for  and  the  issuance  of  in- 
definite leaves  to  the  greatest  possible  extent  consistent 
with  job  oj^portunities  and  with  the  prevailing  atti- 
tudes and  degree  of  receptivity  of  the  communities  in 
which  the  evacuees  are  to  reside.  The  chief  limitation 
in  this  regard  is  not' one  imposed  by  Government  but 
by  the  opposition  of  some  public  opinion  in  this  coun- 
try to  allowing  the  evacuees  to  work  outside  the  reloca- 
tion centers  except  under  armed  guard.^*  The  evacuees 
are  aware  of  these  general  attitudes  and  have  been 
reluctant  to  leave  the  j^rotection  of  temporary  custody 
by  the  Government.  If  the  fears  both  of  the  evacuees 
and  the  conununities  receiving  them  are  dissipated, 
many  more  thousands  of  evacuees  will  apply  for  in- 

^'  7  Fed.  Reg.  7656,  Sept.  29, 1942. 

^*  Fourth  Interim  Report  of  Tolan  Comniittee,  p.  32. 
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definite  leave,  thereby  helping  to  relieve  the  serious 
labor  shortage  in  this  country. 

Detention  at  the  relocation  center  is  not  conceived 
as  the  necessarily  ultimate  objective  of  the  program. 
Nor  is  it  intended  that  the  evacuees  are  to  be  kept  at 
relocation  centers  until  the  end  of  the  war.  The  reloca- 
tion center  is  a  staging  point  or  depot  for  the  care  and 
protection  of  the  evacuees  during  the  inevitable  period 
that  must  ensue  in  organizing  and  carrying  out  a  sys- 
tematic program  for  their  resettlement.  The  objective 
of  the  program  is  the  restoration  of  the  Japanese  to  the 
normal  life  of  the  community  in  new  places  of  resi- 
dence, and  it  is  hoped  to  carry  this  out  for  all  those 
who  wish  to  leave.  For  those  who  desire  to  remain, 
the  relocation  center  will  be  a  place  of  refuge  from 
the  unpredictable  vicissitudes  of  war  and  public  feel- 
ing. The  restoration  and  reintegration  of  the  de- 
tainees within  the  normal  life  of  the  rest  of  the 
community  is  the  official  policy  of  the  Government  and 
is  being  carried  out  in  practice.  This  is  the  end  phase 
of  the  program  of  resettlement  and  will  be  carried  out 
by  the  device  of  the  leave  regulations  promulgated  by 
the  Director  of  the  War  Relocation  Authority.  If 
this  orderly  program  can  be  accomplished,  it  will  not 
only  solve  the  problem  faced  by  mass  evacuation  in  a 
humane  manner  worthy  of  a  democracy,  but  it  may 
lead  to  the  permanent  solution  of  the  Japanese  prob- 
lem in  the  United  States. 

It  is  true  that  there  are  regulations  imposed  within 
the  centers  and  that  the  evacuees  are  not  permitted  to 
leave  the  centers  indiscriminately  and  completely  at 
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will.  However,  any  systematic  program  of  resettling 
a  large  group  of  persons  requires  that  they  be  kept 
temporarily  in  some  place  where  they  can  live  and  be 
taken  care  of  pending  their  orderly  settlement  in  other 
communities.  To  maintain  such  places,  rules  have  to 
be  enforced  on  all  residents,  and  the  impatience  to 
depart  on  the  part  of  some  must  be  restrained  until 
proper  conditions  for  their  reception  in  their  new 
places  of  permanent  residence  can  be  worked  out. 
This  would  be  true  even  if  the  resettlement  program 
involved  flood  sufferers. 

Given  the  decision  to  evacuate,  temporary,  precau- 
tionary detention  was  the  only  solution.  It  is  argued 
by  some,  who  admit  the  necessity  for  evacuation,  that 
the  Japanese  should  thereafter  have  been  permitted 
to  go  freely  into  the  interior  conmiunities.  This 
indeed  appears  to  be  a  superficially  plausible  solu- 
tion, but  it  takes  no  account  of  political  and  social 
facts.  What  would  have  happened  if  130,000  persons 
of  Japanese  descent  had  been  shoved  outside  the  bor- 
ders of  the  coast  States  and  told  they  were  at  liberty 
to  go  wherever  they  willed?  They  would  have  gone 
to  communities  where  they  were  not  wanted,  and^ 
without  much  regard  for  job  opportunities  or  the 
housing  situation.  Large  additional  burdens  would 
have  been  placed  on  the  social  service  budgets  of  these 
communities.  At  the  mere  suggestion  that  the  West 
Coast  Japanese  would  be  uprooted  and  dumped  upon 
their  States,  the  governors  of  every  western  State, 
with  one  exception,  formally  declared  their  opposition 
and  warned  against  the  consequences  of  such  a  move- 
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ment  of  population.  Strong  anti-Japanese  sentiment 
began  to  form  and  threatened  civil  disorder.  De- 
mands arose  from  the  press  and  from  the  other 
organs  and  representatives  of  public  opinion  that, 
since  the  problem  had  its  origin  in  a  Federal  purpose, 
the  responsibility  for  its  orderly  solution  nmst  be 
undertaken  by  the  Federal  Government  instead  of  be- 
ing unloaded  on  the  States  (H.  E.  2124,  supra,  p.  145). 

It  is  no  answer  to  say  that  the  reluctance  of  other 
communities  to  receive  an  influx  of  American  citizens 
can  be  controlled  and  the  prospect  of  violence  can  be 
met  by  sufficient  police  protection.  The  courts  are 
under  no  obligation  to  ignore  the  facts  that  social 
struggle  within  the  country  when  it  is  engaged  in  the 
greatest  war  of  its  history  would  be  one  of  the  most 
destructive  forces  against  the  success  of  our  military 
effort. 

The  foregoing  facts  relating  to  conditions  in  the 
War  Relocation  Authority  centers  are  not  directly 
in  issue  here ;  but  they  are  a  part  of  a  broad  program 
of  which  the  regulations  which  are  challenged  are 
but  a  part.  The  program  as  a  whole  must  be  con- 
sidered in  order  to  afford  a  clear  exposition  of  the 
particular  regulations.  When  an  official  sanction  is 
assailed  as  a  denial  of  due  process,  it  is  important  not 
only  to  consider  the  terms  in  which  the  order  for 
the  action  is  formulated  but  also  the  manner  in  which 
the  activity  is  carried  out  whether  ruthlessly  and 
arbitrarily  or  humanely  and  orderly.  For  this  reason 
the  foregoing  material  with  respect  to  the  evacuation 
program  in  its  entirety  has  been  included  herein. 
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ARGUMENT 

In  the  Korematsu  and  Hirahayashi  cases  the  trial 
coui*ts  have  held  valid  the  application  of  the  evacua- 
tion and  curfew  orders  to  American  citizens  of  Japa- 
nese ancestry.  The  court  below  in  the  Yasui  case, 
however,  held  that  the  curfew  order  was  valid  as  to 
Japanese  aliens  and  that  the  appellant,  born  in  the 
United  States,  had  elected  to  be  a  Japanese  subject 
but  that  in  the  absence  of  a  declaration  of  martial 
law  Congress  could  not  authorize  the  evacuation  and 
curfew  applicable  to  citizens  on  the  basis  of  Japa- 
nese ancestry  and  could  not  make  their  acts  criminal 
because  they  violated  orders  to  be  issued  in  the  future 
by  militaiy  commanders  (Tr.  43-44). 

The  appellants'  principal  contention  in  the  three 
cases  appears  to  be  that  the  particular  exercise  of 
the  war  power  here  attempted  is  invalid  as  applied  to 
citizens  because  it  involves  a  discrimination  agamst  a 
group  based  on  race  and  therefore  is  prohibited  by  the 
due  process  clause  of  the  Fifth  Amendment  to  the 
Constitution. 

The  Government  contends  that  the  trial  courts  in 
the  Korematsu  and  Hirahayashi  cases  correctly  held 
that  statutory  provision  making  it  a  crime  to  violate 
the  evacuation  and  curfew  regulations  applicable  to 
all  persons  of  Japanese  ancestry  was  constitutionally 
applied  in  those  cases.  The  court  below  held  that  the 
evacuation  and  curfew  were  valid  only  as  to  Japanese 
aliens.  In  view  of  the  fact,  however,  that  the  other 
two  appeals  raise  the  question  of  the  validity  of  the 
evacuation  program  as  to  citizens  and  in  view  of  the 
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fact  that  the  complete  power  over  Japanese  aliens 
given  by  other  statutes  and  proclamations  (Alien 
Enemy  Act  of  1798,  50  U.  S.  C.  Sec.  21,  Presiden- 
tial Proclamation  No.  2525  of  December  7,  1941) 
indicates  that  it  was  not  the  intent  that  evacuation 
and  curfew  be  separable  and  valid  as  to  aliens  alone, 
the  Government  does  not  here  contend  that  the  court 
below  correctly  held  that  the  appellant  elected  to 
abandon  his  American  citizenship  and  to  become  a 
Japanese  subject.  The  correctness  of  the  ground  of 
the  decision  below  is  unnecessary  to  decide  if  the 
evacuation  and  curfew  are  determined  to  be  valid. 

I.  THE  EVACUATION  AND  CURFEW  WERE  AUTHOR- 
IZED BY  EXECUTIVE  ORDER  90G6  AND  BY  ACTS  OF 
CONGRESS 

Appellants  apparently  have  not  contested  the  fact 
that  the  curfew  and  evacuation  orders  of  General  De- 
Witt,  which  they  violated,  were  within  the  scope  of 
the  authority  delegated  by  the  President  in  Execu- 
tive Order  9066,  and  by  the  Congress  in  Public  Law 
503,  but  instead  appear  to  rest  their  case  on  the  con- 
tention that  the  Executive  Order,  the  statute  and  the 
action  taken  thereunder  were  unconstitutional.  Never- 
theless, for  the  sake  of  clarity,  before  proceeding  to 
answer  the  appellants'  constitutional  arguments,  we 
shall  briefly  recapitulate  the  legal  history  of  the 
curfew  and  evacuation  orders,  for  the  purpose  of 
demostrating  precisely  that  such  orders  were  within 
the  scope  of  the  power  delegated  by  the  President 
and  the  Congress. 

General  DeWitt  was  designated  on  February  20, 
1942,  by  the  Secretary  of  War,  as  the  military  com- 
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mander  authorized  to  carry  out  the  duties  imposed 
by  Executive  Order  9066  within  the  area  enconii)assed 
in  the  Western  Defense  Command,  which  had  been 
established  on  December  11,  1941,  to  embrace  the 
Pacific  Coast  States  (Public  Proclamations  No.  1  and 
2).  Acting  under  the  provision  of  Executive  Order 
9066,  empowering  a  military  commander  duly  desig- 
nated by  the  Secretary  of  War  "to  prescribe  military 
areas  in  such  place  and  of  such  extent  as  he  *  *  * 
may  determine,"  General  DeWitt  issued  Public  Proc- 
lamations No.  1  and  2,  which  establish  as  military 
areas  the  regions  in  which  the  appellants  resided. 
Tlie  subsequent  orders  excluding  persons  of  Japanese 
ancestry  from  these  areas  were  unquestionably 
authorized  by  the  provision  that  "any  and  all  persons 
may  be  excluded"  from  the  duly  prescribed  areas,  as 
well  as  by  the  provision  that  in  all  such  areas  "the 
right  of  any  person  to  enter,  remain  in,  or  leave 
shall  be  subject  to  whatever  restrictions  the  Secretary 
of  War  or  the  appropriate  Military  Commander  may 
impose  in  his  discretion."  It  is  equally  clear  that 
the  curfew  order  with  respect  to  the  duty  of  specified 
classes  of  persons  in  the  military  area  to  remain 
within  their  homes  during  specified  hours  was  within 
General  DeWitt 's  power  to  impose  restrictions  on 
"right  of  any  person  to  enter,  remain  in,  or  leave" 
the  area  and  thus  was  in  the  discretionary  power 
delegated  by  Executive  Order  9066. 

While  the  fact  that  General  DeWitt 's  orders  are 
within  the  scope  of  the  terms  of  Executive  Order 
9066  is  sufficient  authorization,  it  may  be  noted  also 
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that  the  Executive  Order  followed  closely,  both  in 
time  and  content,  the  Congressional  recommenda- 
tions that  military  authority  be  used  to  effect  the 
evacuation  of  persons  of  Japanese  ancestry  from  the 
Pacific  Coast  States  (see  Report  No.  1911,  by  the 
Select  Committee  Investigating  National  Defense 
Migration,  77th  Cong.,  2d  Sess.,  pp.  3-5). 

Congressional  authority  for  the  promulgation  of 
the  curfew  and-  evacuation  orders  is  derived  from 
several  sources.  The  express  language  of  Public  Law 
503  (Appendix  p.  93)  clearly  ratified  and  gave  the 
force  of  legislation  to  Executive  Order  No.  9066 
and  confirmed  the  grant  of  authority  to  military  com- 
manders contamed  therein,  since  the  military  orders 
to  which  the  statute  attaches  criminal  sanctions  are 
described  as  those  issued  under  authority  of  the 
Executive  Order. 

Furthermore,  the  legislative  history  of  this  statute 
shows  that  the  congressional  intent  contemplated  evac- 
uation and  curfew.  The  bill  which  became  Public  503, 
was  introduced  in  the  Senate  on  March  9,  1942,  and 
in  the  House  on  March  10,  1942,  at  the  request  of  the 
War  Department  and  was  enacted  for  the  express 
purpose  of  providing  a  means  of  enforcement  of  or- 
ders issued  under  Executive  Order  No.  9066.^^    Rep- 

^^  Identical  letters  from  the  Secretary  of  "War  to  the  Speaker  of 
the  House  and  to  the  Chairman  of  the  Senate  Committee  on  Mili- 
tary Affairs  stated  (Cong.  Rec.  for  March  19,  1942,  p.  2804  (mi- 
bound  edition,  temporary  pagination  changed  in  bound  volume) ; 
House  Eeport  No.  1906,  T7th  Cong.,  2d  Sess.,  p.  2)  : 

"The  purpose  of  the  proposed  legislation  is  to  provide  for  en- 
forcement in  the  Federal  criminal  courts  of  orders  issued  under 
the  authority  of  the  Executive  Order  of  the  President,  No.  9066, 
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resentative  Costello  for  the  House  Military  Affairs 
Committee  stated  the  legislative  understanding  that 
curfew  restrictions  and  the  removal  of  persons,  cit- 
izens as  well  as  aliens,  from  military  areas  was  con- 
templated.'® When  the  bill  was  discussed  in  the  Sen- 
ate, Senator  Reynolds,  Chairman  of  the  Senate  Mili- 
tary Affairs  Committee,  read  a  newspaper  item  stat- 
ing that  "evacuation  of  the  first  Japanese  aliens  and 
American-born  Japanese  from  military  area  No.  1" 
was  about  to  commence ;  described  the  proposed  evacu- 
ation ;  read  to  the  Senate  the  Report  of  the  Committee 
on  Military  Affairs,  which  included  the  above-quoted 
letters;  read  General  De Witt's  Public  Proclamation 

dated  February  19,  1942.  This  Executive  Order  authorized  the 
Secretary  of  War  to  i)rescribe  military  areas  from  which  any  and 
all  persons  maj^  be  excluded  for  purposes  of  national  defense." 

Tlie  Secretary  of  War  wrote  to  the  Chairmen  of  the  Senate  and 
House  Committees  on  MiUtary  Affairs  in  identical  letters  dated 
March  13  and  14,  1942,  respectively,  as  follows  (Cong.  Kec.  for 
March  19,  1942,  p.  2807;  House  Report  No.  1906,  p.  3),  that  "the 
bill,  when  enacted,  should  be  broad  enough  to  enable  the  Secretary 
of  AVar,  or  the  appropriate  military  commander  to  enforce  curfews 
and  other  restrictions  within  military  areas  and  zones." 

-^  The  necessity  for  this  legislation  arose  from  the  fact  that  the 
safe  conduct  of  the  war  requires  the  fullest  possible  protection 
against  either  espionage  or  sabotage  to  national  defense  material, 
national  defense  premises,  and  national  defense  utilities.  In  order 
to  provide  such  protection  it  has  been  deemed  advisable  to  remove 
certain  aliens  as  well  as  citizens  from  areas  in  which  war  produc- 
tion is  located  and  where  military  activities  are  being  conducted. 
To  make  such  removal  effective,  it  is  necessary  to  provide  for 
penalties  in  the  event  of  any  violation  of  the  orders  or  restrictions 
which  may  be  established,  as  well  as  to  enforce  curfews,  where  they 
may  be  required  (House  Report  No.  1900,  p.  2). 
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No.  1;  and  stated  the  common  understanding  of  the 
bill." 

On  tlie  House  Floor  when  the  bill  was  being  con- 
sidered for  enactment,  its  immediate  passage  was 
urged  on  the  basis  that  '*  evacuation;  is  taking  place 
now"  (Cong.  Rec,  March  19, 1942,  p.  2812). 

In  addition  to  the  Congressional  authorization  of 
the  evacuation  and  curfew  orders  demonstrated  by 
the  language  and  the  legislative  history  of  the  criminal 
statute,  Congress  further  showed  its  approval  of  the 
program  when  subsequent  to  the  issuance  of  the  major 
part  of  General  De Witt's  evacuation  orders  the  Act 
of  Congress  of  July  25,  1942,  appropriated  the  sum 
of  $70,000,000  for  the  War  Relocation  Authority,  in- 
cluding in  the  authorized  expenditures,  **  expense  in- 
cident to  the  extension  of  the  program  provided  for 
in  the  Executive  Order  of  March  18,  1942  (Executive 
Order  No.  9102  establishing  the  War  Relocation  Au- 
thority) to  persons  of  Japanese  ancestry  not  evacuated 
from  military  areas,"  as  well  as  expenditures  incurred 
in  the  maintenance  of  War  Relocation  Authority 
projects  (P.  L.  678,  Law^s  of  77th  Cong.,  2d  Sess.,  c. 
524,  56  Stat.  704). 

At  the  time  the  bill  was  approved  by  the  President 
and  became  law  on  March  21,  1942,  Lt.  Gen.  DeWitt 

^^  It  is  my  understanding-  that  in  order  to  carry  out  the  objectives 
of  the  Proclamation,  and  thus  keep  clear  the  military  areas  which 
have  been  defined  by  General  DeWitt,  the  commander  of  the 
western  area,  we  are  asked  to  provide  the  department  with  au- 
thority to  keep  certain  individuals  from  entering  or  leaving  mili- 
tary zones,  or  not  complying  with  any  of  the  curfew  laws,  or  any 
regulations  which  might  be  established  within  those  zones  (Cong. 
Rec.  for  March  19, 1942,  pp.  2804-2807). 
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had  already  issued  Proelamation  No.  1  of  March  2, 
1942,  designating  certain  military  areas  and  military 
zones  and  providing  that  such  classes  of  persons  as  the 
situation  may  require  would  by  subsequent  proclama- 
tion be  excluded  from  the  areas  and  zones.  Proclama- 
tion No.  2  of  March  16,  1942,  designating  additional 
military  areas  and  zones,  repeated  the  provision  that 
classes  of  persons  as  the  situation  might  require  Avould 
by  subsequent  proelamation  be  excluded  from  zones 
within  the  military  areas  and  provided  that  German 
and  Italian  aliens  and  persons  of  Japanese  ancestry 
residing  in  the  Western  Defense  Command  who 
changed  their  places  of  habitual  residence  were  re- 
quired to  obtain  and  execute  change-of -residence 
notices. 

Immediately  subsequent  to  March  21,  1942,  Procla- 
mation No.  3  of  March  24,  1942,  provided  the  curfew 
for  German  and  Italian  aliens  and  all  persons  of  Jap- 
anese ancestry  and  provided  that  exclusion  orders 
would  thereafter  be  issued.  Proclamation  No.  4  of 
March  27,  1942,  prohibited  further  voluntary  evacua- 
tion of  Japanese  persons  from  Military  Area  No.  1. 
On  May  3,  1942,  Civil  Evacuation  Order  No.  34,  in- 
volved in  the  Korematsu  appeal,  and  on  May  10  Civil 
Evacuation  Order  No.  57,  involved  in  the  Hh^aha- 
yashi  appeal,  were  issued. 

It  is  submitted  that  Public  503  constituted  not  only 
clear  authorization  of  the  action  taken  after  March 
21,  1942,  but  also  a  plain  legislative  ratification  of 
Executive  Order  9066  and  of  the  evacuation  and  cur- 
few pursuant  thereto  under  settled  doctrine  that  such 
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ratification  is  the  legal  equivalent  of  prior  direction 
by  Congress.  Swayne  d  Hoyt,  Ltd.  v.  United  States, 
300  U.  S.  297,  300-303;  Ishrandtsen  Moller  Co.  v. 
United  States,  300  U.  S.  139,  146-148;  Tiaco  v.  Forbes, 
228  U.  S.  549,  556;  United  States  v.  Heimzen  d  Co., 
206  U.  S.  370,  382,  384;  Prize  Cases,  2  Black,  635,  671. 
The  statutory  ratification  and  authorization  of  the 
evacuation  and  curfew  orders  constituted  them  an  ex- 
ercise of  authority  granted  by  Congress  to  the  Presi- 
dent. In  addition  to  Public  503  the  Appropriation 
Act  of  July  25,  1942  constituted  a  Congressional  rati- 
fication of  the  evacuation.  Such  appropriation  acts 
are  a  common  form  of  Congressional  ratification. 
Ishrandtsen  Moller  Co.  v.  United  States,  supra,  at 
page  147. 

It  is  clear,  therefore,  that  the  evacuation  was  au- 
thorized by  the  President  and  the  Congress  and  the 
only  question  is  the  constitutionality  of  the  action  taken 
under  such  executive  and  statutory  authority. 

II.  THE  EVACUATION  AND  CURFEW  WERE  A  VALID 
EXERCISE  OF  THE  WAR  POWERS  OF  THE  CON- 
GRESS AND  OF  THE  PRESIDENT  AND  A  VALID  EX- 
ERCISE OF  THE  PRESIDENT'S  POWER  TO  EXECUTE 
THE  LAWS 

There  can  be  no  doubt  that  the  evacuation  and  cur- 
few were  undertaken  in  connection  with  the  war  effort 
and  as  an  attempted  exercise  of  the  war  powers  of  this 
nation  which  are  lodged  completely  in  the  federal 
government.  The  Government  contends  that  the 
action  taken  was  a  valid  exercise  of  the  following 
grants  of  constitutional  powers,  among  others: 
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ARTICLE  I 

Section  8.  The  Congress  shall  have  Power 
(1)  To  lay  and  collect  Taxes,  Duties,  Imposts 
and  Excises,  to  pay  the  Debts  and  provide  for 
the  common  Defense  and  general  Welfare  of 
the  United  States;     *     *     *. 

***** 

(11)  To  declare  War,  grant  Letters  of 
Marque  and  Reprisal,  and  make  Rules  concern- 
ing Captures  on  Land  and  Water ; 

(12)  To  raise  and  support  Armies,  but  no 
Appropriation  of  Money  to  that  Use  shall  be 
for  a  longer  Term  than  Two  Years ; 

(13)  To  provide  and  maintain  a  Navy; 

(14)  To  make  Rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces ; 

(15)  To  provide  for  calling  forth  the  Militia 
to  execute  the  Laws  of  the  Union,  suppress  In- 
surrections and  repel  Invasions; 

(16)  To  provide  for  organizing,  arming,  and 
disciplining,  the  Militia,  and  for  governing  such 
Part  of  them  as  may  be  employed  in  the  Serv- 
ice of  the  United  States,  reserving  to  the  States 
respectively,  the  Appointment  of  the  Officers, 
and  the  Authority  of  training  the  Militia 
according  to  the  discipline  prescribed  by  Con- 
gress ; 

***** 

(18)  To  make  all  Laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  Execution 
the  foregoing  Powers,  and  all  other  Powers 
vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  any  DeiJartment  or 
Officer  thereof. 
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ARTICLE  II 

Section  1.  (a)  The  executive  Power  shall  be 
vested  in  a  President  of  the  United  States  of 
America.     *     *     * 

*  *  *  *  * 

Section  2.  (1)  The  President  shall  be  Com- 
mander  in  Chief  of  the  Army  and  Navy  of  the 
United  States,  and  of  the  Militia  of  the  several 
states,  when  called  into  the  actual  service  of  the 
United  States;     *     *     * 

Section  3.  *  *  *  he  shall  take  Care  that 
the  Laws  be  faithfully  executed,     *     *     *. 

Pursuant  to  their  constitutional  powers  the  Con- 
gress adopted  and  on  December  8,  1941,  the  President 
approved  Joint  Resolution  116  (Public  Law  328,  Chap. 
561,  77th  Cong.,  2nd  Sess.,  55  Stat.  795)  which  pro- 
vides as  follows: 

Whereas  the  Imperial  Government  of  Japan 
has  committed  improvoked  acts  of  war  against 
the  Govermnent  and  the  people  of  the  United 
States  of  America :  Therefore  be  it 

Resolved  hy  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in 
Congress  assembled,  That  the  state  of  war  be- 
tween the  United  States  and  the  Imperial  Gov- 
ernment of  Japan  which  has  thus  been  thrust 
upon  the  United  States  is  hereby  formally  de- 
clared; and  the  President  is  hereby  authorized 
and  directed  to  employ  the  entire  naval  and 
military  forces  of  the  United  States  and  the 
resources  of  the  Government  to  carry  on  war 
against  the  Imperial  Government  of  Japan; 
and,  to  bring  the  conflict  to  a  successful  termi- 
nation, all  of  the  resources  of  the  country  are 


31 

hereby  pledged  by  the  Congress  of  the  United 
States. 

On  February  19,  1942,  pursuant  to  his  constitutional 
power  and  the  authorization  and  direction  of  Congress 
to  employ  the  entire  naval  and  military  forces  and 
the  resources  of  the  Government  to  cany  on  the  war, 
the  President  issued  Executive  Order  No.  9066  which 
provides  that  whereas  the  successful  prosecution  of  the 
war  requires  every  possible  protection  against  espio- 
nage and  sabotage  to  national  defense  materials,  prem- 
ises, and  utilities  as  defined  in  the  Act  of  April  20, 
1918,  as  amended  (50  U.  S.  C.  Sec.  104),  the  Secre- 
tary of  War  and  the  military  commanders  designated 
by  him  are  authorized  and  directed  to  prescribe  mili- 
tary areas  in  such  places  and  to  such  extent  as  they 
may  deteniiine  from  which  any  or  all  persons  may  be 
excluded  and  with  respect  to  which  the  right  of  any 
person  to  enter,  remain  in,  or  leave  shall  be  subject 
to  whatever  restrictions  the  Secretary  of  War,  or  the 
appropriate  military  commander,  may  impose  in  liis 
discretion.  The  Executive  Order  authorizes  the  use 
of  federal  troops  to  enforce  compliance  with  restric- 
tions applicable  to  each  military  area  and  authorizes 
and  directs  other  agencies  to  assist  in  carrying  out  the 
Executive  Order. 

The  events  of  the  war  which  had  occurred  between 
the  attack  on  Pearl  Harbor  and  the  issuance  of  this 
order,  stated  elsewhere  in  this  brief  and  well  knovm 
to  the  court,  amply  warranted  the  President's  action. 
The  extent  of  the  disaster  at  Pearl  Harbor,  only 
recently  disclosed  to  the  public,  was  all  too  well  known 
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to  the  Commander  in  Chief  and  the  military  authori- 
ties and  left  the  military  and  naval  installations,  air- 
plane, shipyard,  and  other  war  manufacturmg  plants 
located  on  the  West  Coast  more  subject  to  destructive 
attack  by  the  enemy.  It  was  learned  that  Japanese  es- 
pionage had  supplied  the  Japanese  forces  with  precise 
information  as  to  the  disposition  of  the  vessels  of  the 
fleet  in  Pearl  Harbor,  the  nature  and  location  of  anti- 
aircraft defenses  and  the  time  and  course  of  flight  of 
air  patrols.'^  On  December  11,  1941,  the  Western  De- 
fense Command  had  been  established  and  designated 
a  theatre  of  operation  (R.  146-147).  Substantially 
all  of  the  population  of  Japanese  ancestry  in  the 
United  States  resided  in  the  West  Coast  area.  Great 
public  apprehension  was  expressed,  including  expres- 
sions by  members  of  Congress  from  the  West  Coast 
states  and  local  officials,  that  even  if  the  great  major- 
ity of  persons  of  Japanese  ancestry  were  loyal  to  the 
United  States,  a  number  of  them,  citizens  and  aliens 
alike,  might  be  disposed  to  assist  the  enemy,  particu- 
larly in  case  of  an  attack.  There  was  also  great  ap- 
prehension expressed  that  in  the  event  of  attack  the 
Japanese  population  might  be  subjected  to  violence  on 
a  mass  scale  before  the  governmental  authorities  could 
prevent  it.  The  federal  civilian  authority  to  control 
Japanese  aliens  which  was  lodged  in  the  Department 


-^  Report  of  the  Commission  Appointed  by  The  President  Of 
The  United  States  To  Investigate  And  Report  The  Facts  Relating 
To  The  Attack  Made  By  Japanese  Armed  Forces  Upon  Pearl 
Harbor  In  The  Territory  Of  Hawaii  On  December  7,  1941  (Jus- 
tice Roberts'  Report),  pp.  12-13,  Senate  Document  No.  159,  77th 
Congress,  2nd  Sess. 
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of  Justice  did  not  extend  to  American  citizens  of  Jap- 
anese ancestry.  It  was  in  these  circumstances  that 
the  military  authorities  requested  and  the  President 
determined  to  issue  Executive  Order  No.  9066. 

Executive  Order  No.  9066  and  the  curfew  and  evacu- 
ation regulations  issued  j)ursuant  to  it  and  followed  by 
Public  503  constituted  not  only  an  exercise  of  the  con- 
stitutional war  powers  of  the  President,  as  Commander 
in  Chief,  and  of  Congress  but  also  an  exercise  of  the 
President 's  constitutional  executive  power  to  take  care 
that  the  laws  be  faithfully  executed.  It  is,  therefore, 
not  necessary  to  maintain  that  evacuation  and  curfew  is 
an  exercise  of  either  the  executive  or  legislative  war 
power  exclusively  or  to  explore  the  precise  constitu- 
tional limits  of  these  powers  separately  or  to  review  the 
much  discussed  general  question  of  the  field  which  either 
of  these  powers  may  occupy  to  the  exclusion  of  the  other. 
EamiUon  v.  Dillin,  21  Wall.  73,  87-88;  Corwin,  The 
President,  Office  and  Poivers  (1940) ;  Charles  Warren, 
Presidential  Declarations  of  Independence,  10  Boston 
University  Law  Review  1;  Randall,  Constitutional 
Problems  Under  Lincoln  (1926)  ;  Berdahl,  War 
Poivers  of  the  Executive  in  the  United  States  (1921) ; 
Taft,  The  Presidency  (1916). 

A.  An  exercise  of  the  Executive  war  powers  is  involved 

Article  I  grants  the  legislative  war  power  in  express 
and  specific  language,  but  Article  II  grants  the  whole 
executive  power  to  the  President,  including  the  execu- 
tive war  power,  in  general  language.  There  is  no 
specific  limitation  in  the  language  of  the  Constitution 
granting  the  power,  and  in  view  of  the  nature  of  the 
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executive  war  power  and  the  circumstances  of  national 
peril  which  call  for  its  exercise,  often  before  the 
legislative  war  power  can  be  exercised,  the  courts  have 
emphasized  its  broad  and  untrammeled  scope  when  it 
is  used  to  meet  the  wholly  unprecedented  emergency 
which  every  war  brings  to  a  democratic  nation.  The 
war  power  of  the  Commander  in  Chief  is  not  limited 
to  directing  maneuvers  of  troops  against  the  enemy 
but  pervades  the  entire  field  of  military  activity.  It 
involves  the  duty  of  taking  whatever  action  is  neces- 
sary to  secure  the  military  protection  of  the  country 
and  to  wage  the  war  successfully.  United  States  v. 
Siveemj,  157  U.  S.  281,  284;  Stewart  v.  Kahn,  11  Wall. 
493,  506;  Prize  Cases,  2  Black.  635,  670;  Hamilto7i  v. 
Dillin,  88  U.  S.  73,  87-88;  Respuhlica  v.  Sparliawk, 
1  Dall.  357;  Commercial  Cable  Co.  v.  Burleson,  255 
Fed.  99  (SDNY) ;  Story,  Commentaries  on  the  Con- 
stitution, Vol.  2,  p.  314  (4th  Ed.  1873). 

In  Stewart  v.  Kahn,  supra,  the  Court,  upholding 
the  constitutionality  of  the  Act  of  Congress  of  Jmie 
11,  1864,  tolling  state  statutes  of  limitations,  stated 
(p.  506-7) : 

The  President  is  the  commander  in  chief  of 
the  army  and  navy,  and  of  the  militia  of  the 
several  States,  when  called  into  the  service 
of  the  United  States,  and  it  is  made  his  duty 
to  take  care  that  the  laws  are  faithfully  ex- 
ecuted. Congress  is  authorized  to  make  all 
laws  necessary  and  proper  to  carry  into  effect 
the  granted  powers.  The  measures  to  be  taken 
in  carrying  on  war  and  to  suppress  insurrection 
are  not  defined.     The  decision  of  all  such  ques- 
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tions  rests  wholly  in  the  discretion  of  those  to 
to  whom  the  substantial  powers  involved  are 
confined  by  the  Constitution. 

In  the  latter  case  the  power  is  not  limited 
to  victories  in  the  field  and  the  disi)ersion  of 
the   insurgent   forces.     It   carries   with   it   in- 
herently the  power  to  guard  against  the  imme- 
diate renewal   of  the   conflict,   and  to  remedy 
the  evils  which  have  arisen  from  its  rise  and 
progress.     This  act  falls  within  the  latter  cate- 
gory.    The  power  to  pass  it  is  necessarily  im- 
plied from  the  powers  to  make  war  and  sup- 
press insurrections.     It  is  a  beneficent  exercise 
of  this  authority. 
The  first  World  War  did  not  involve  the  risk  of  an 
enemy  invasion  which  prompted  the  action  taken  in 
this  case.     The  Civil  War  presents  the  only  compa- 
rable situation  calling  for  the  prompt  and  vigorous 
exercise  of  the  executive  war  power.     President  Lin- 
coln, in  the  absence   of   Congressional   action,   dealt 
with   an   unprecedented  national   emergency   by   his 
Proclamations  of  April  15,  1861  (12  Stat.  1258),  an- 
nouncing the  rebellion  and  calling  for  volunteers,  and 
of  April  19, 1861  (12  Stat.  1258),  announcing  the  block- 
ade of  the  ports  of  the  southern  States  by  the  naval 
forces  and  providing  that  vessels  running  the  blockade 
might  be  condemned  as  prize.     In  the  Prize  Cases, 
supra,  the  Supreme  Court  sustained  the  legality  of 
the  exercise  of  the  executive  war  power  to  provide  a 
blockade  and  stated  (p.  670)  : 

Whether  the  President  in  fulfilling  his  duties, 
as  Commander  in  Chief,  in  suppressing  an  in- 
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surrection,  has  met  with   such   armed  hostile 
resistance,  and  a  civil  war  of  such  alarming 
proportions  as  will  compel  him  to  accord  to 
them  the  character  of  belligerents,  is  a  question 
to  be  decided  hy  him,  and  this  Court  must  be 
governed  by  the  decisions  and  acts  of  the  polit- 
ical department  of  the  Government  to  which 
this  power  was  entrusted.     ^'He  must   deter- 
mine   what    degree    of    force    the    crisis    de- 
mands."    The  proclamation  of  blockade  is  it- 
self official  and  conclusive  evidence  to  the  Court 
that  a  state  of  war  existed  which  demanded  and 
authorized  a  recourse  to  such  a  measure,  under 
the  circumstances  peculiar  to  the  case.     [Italics 
by  the  Court.] 
It  is  submitted  that  if,  as  in  the  Prize  Cases,  prior 
to  a  declaration  of  war  the  executive  war  power  could 
be    constitutionally    exercised    against    loyal    citizens 
solely  on  the  basis  of  their  residence  in  the  states 
where  the  rebellion  was  active,  but  in  which  they  had 
no  part,  and  could  designate  them  as  enemies  and 
subject  their  property  to  forfeiture  as  prize,  a  for- 
tiori after  the   declaration  of  war  of  December   8, 
1941,  directing  him  to  use  all  resources  of  the  gov- 
ernment (55  Stat.  795,  77th  Cong.  1st  Sess.  c.  561), 
the  unprecedented  emergency  which  faced  the  Chief 
Executive  in  this  case  could  be  dealt  with  constitu- 
tionally by  the  exercise  of  the  executive  war  power  to 
evacuate  all  persons  of  Japanese  ancestry  from  the 
most  crucial  area  in  the  country  and  to  place  them 
under  a  curfew  as  a  restriction  supplemental  to  the 
evacuation. 
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B.  Exercise  of  the  war  power  of  Congress  is  involved 

Evacuation  and  curfew  were  based  not  only  on 
an  exercise  of  the  executive  war  power  in  Executive 
Order  9066,  supported  by  the  prior  exercise  of  the 
legislative  war  power  in  the  Joint  Resolution  declar- 
ing war  and  in  the  criminal  statute  making  it  a 
felony  to  damage  national  defense  materials  (50 
U.  S.  C.  104),  but  also  were  based,  as  has  been  shown 
(Point  I)  on  specific  exercises  of  the  legislative  war 
power  found  in  the  Act  of  March  21,  1942,  Public 
503  of  the  last  Congress  (18  U.  S.  C.  Sec.  97A), 
making  it  a  misdemeanor  to  violate  the  military  regu- 
lations and  found  in  the  appropriation  acts  of  Con- 
gress appropriating  funds  to  carry  out  the  evacua- 
tion and  relocation  program. 

The  plenary  character  of  the  power  of  Congress  to 
wage  successful  war,  thus  exercised  in  this  case,  and 
its  extension  to  every  matter  relating  to  the  carrying 
on  of  war  has  been  repeatedly  emphasized.  Ash- 
wander  V.  Tennessee  Valley  Authority,  297  U.  S.  288, 
326;  United  States  v.  Macintosh,  283  U.  S.  605,  622; 
Hamilton  v.  Kentucky  Distilleries  Co.,  251  U.  S.  146, 
161;  McKinley  v.  United  States,  249  U.  S.  397; 
Schenk  v.  United  States,  249  U.  S.  47 ;  Selective  Draft 
Law  Cases,  245  U.  S.  366;  Raymond  v.  Thomas,  91 
U.  S.  712,  714-715;  Stewart  v.  Kahn,  78  U.  S.  493, 
507 ;  Miller  v.  United  States,  11  Wall.  268.  From  the 
very  numerous  decisions  of  the  Supreme  Court  up- 
holding all  types  of  exercise  of  the'  Congressional 
war  power  these  cases  are  chosen  to  illustrate  the 
unlimited  range   of   subject  matter  which   Congress 
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may  constitutionally  regulate  under  the  war  power. 
It  is  not  believed  that  a  case  can  be  cited  in  which 
the  Supreme  Court  has  ever  held  that  any  act  of 
Congress  under  the  war  power  exceeds  the  constitu- 
tional limits  of  that  power.'"  On  the  contrary,  all 
the  cases  decided  both  in  war  and  peace  make  it 
abundantly  clear  that  the  war  powers  of  Congress  are 
substantially  milimited.  In  United  States  v.  Macin- 
tosh, supra,  the  Court  reviewed  the  scope  of  the  Con- 
gressional war  power  in  the  following  words  (p.  622- 
623)  : 

From  its  very  nature,  the  war  power,  when 
necessity  calls  for  its  exercise,  tolerates  no  qual- 
ifications or  limitations,  unless  found  in  the 
Constitution  or  in  applicable  principles  of  in- 
ternational law.  In  the  words  of  John  Quincy 
Adams — "This  power  is  tremendous;  it  is 
strictly  constitutional ;  but  it  breaks  down  every 
barrier  so  anxiously  erected  for  the  protection 
of  liberty,  property  and  life."  To  the  end  that 
war  may  not  result  in  defeat,  freedom  of  speech 
may,  by  act  of  Congress,  be  curtailed  or  denied 
so  that  the  morale  of  the  people  and  the  spirit 
of  the  army  may  not  be  broken  by  seditious  ut- 
terances ;  freedom  of  the  press  curtailed  to  pre- 
serve our  military  plans  and  movements  from 
the  knowledge  of  the  enemy;  deserters  and 
spies  put  to  death  without  indictment  or  trial 

29  United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  281,  cited  by 
appellants,  did  not  hold  that  Congress  could  not  constitutionally 
achieve  the  legislative  objective  of  the  Lever  Act  but  merely  held 
that  in  exercising  the  war  power  to  achieve  that  objective  the 
Fifth  Amendment  prohibited  the  attempted  creation  of  a  crime  so 
vaguely  and  indefinitely  defined  that  a  prospective  defendant 
could  not  tell  in  advance  whether  his  act  would  be  criminal. 
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by  jury;  ships  and  supplies  requisitioned;  pro])- 
erty  of  alien  enemies,  theretofore  under  the 
protection  of  the  Constitution,  seized  without 
process  and  converted  to  the  public  use  with- 
out compensation  and  without  due  process  of 
law  in  the  ordinary  sense  of  that  term;  prices 
of  food  and  other  necessities  of  life  fixed  or  reg- 
ulated; railways  taken  over  and  operated  by 
the  government;  and  other  drastic  powers, 
wholly  inadmissible  in  time  of  peace,  exercised 
to  meet  the  emergencies  of  war.  These  are  but 
illustrations  of  the  breadth  of  the  power  *  *  *. 
In  Miller  v.  United  States,  supra,  holding  valid  the 

confiscation  of  property  of  persons  aiding  the  enemy, 

the  court  said  (p.  305)  : 

Of   course,   the    power   to    declare   war   in- 
volved the  power  to  prosecute  it  by  all  means 
and  in  any  manner  in  which  war  may  be  legiti- 
mately prosecuted. 
In  Stewart  v.  KaJin,  supra,  upholding  the  power  of 

Congress  to  toll  state  statutes  of  limitations  during 

and  after  the  Civil  AVar,  the  court  stated  (p.  507)  : 

*  *  *  the  power  is  not  limited  to  victories 
in  the  field  and  the  dispersion  of  the  insurgent 
forces.  It  carries  with  it  inherently  the  power 
to  guard  against  tlie  immediate  renewal  of  the 
conflict,  and  to  remedy  the  evils  which  have 
arisen  from  its  rise  and  progress. 

During  the  earlier  wars  in  this  nation's  history, 
fought  on  a  simple  basis,  it  was  not  necessary  in  the 
prosecution  of  the  war  for  the  Government  to  take 
over  the  direction  of  the  entire  economic  life  of  the 
nation.    In  the  first  World  War,  however,  where  this 
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was  necessary  to  a  degree,  the  Supreme  Court  un- 
failingly held  that  Congress  had  the  power  to  control 
matters  which  Congress  believed  would  assist  in  the 
prosecution  of  the  war  including,  for  example,  opera- 
tion of  the  railroads  {Northern  Pac.  By.  Co.  v.  North 
Dakota,  250  U.  S.  135)  ;  operation  of  systems  of  com- 
munications (Dakota  Cent.  Tel.  Co.  v.  South  Dakota, 
250  U.  S.  163) ;  prohibition  of  the  sale  of  liquor 
(HamiUon  v.  Kentucky  Distilleries  Co.,  supra)  ;  sei- 
zure of  property  of  a  wide  class  of  persons  defined  as 
enemies  (Central  Trust  Co.  v.  Garvan,  254  XJ.  S.  554)  ; 
regulation  of  speech  to  a  degree  not  permissible  in 
times  of  peace  (Schenk  v.  United  States,  supra)  ;  sup- 
pression of  prostitution  in  military  areas  (McKinley 
V.  United  States,  supra)  ;  and  compulsory  draft  of 
persons  to  serve  in  the  armed  forces  (Selective  Draft 
Law  Cases,  supra). 

Following  the  last  war  and  up  to  the  present  the 
courts  have  continued  to  recognize  the  necessity  for 
giving  the  broadest  scope  to  the  war  power.  Ashwan- 
der  V.  Tennessee  Valley  Authority,  supra;  Home  Bldg. 
&  L.  Assn.  V.  Blaisdell,  290  U.  S.  398,  426,  447-448. 
Already  in  the  present  war  the  courts  have  approved 
hitherto  unprecedented  exercises  of  the  war  power, 
such  as  the  draft  before  entry  into  the  war.  Local 
Board  No.  1  v.  Coymors,  124  F.  (2d)  388  (C.  C.  A.  9). 
The  exercise  of  the  war  power  of  Congress  to  deal  with 
matters  not  immediately  affecting  the  conduct  of  the 
war  have  been  upheld.  Hamilton  v.  Kentucky  Distiller- 
ies Co.,  supra;  Raymond  v.  Thomas,  supra;  Stewart  v. 
Kahn,  supra.    A  fortiori,  the  exercise  of  the  war  power 
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here  involved,  which  was  directly  connected  with  the 
military  situation,  was  clearly  an  exercise  of  the  war 
powers  of  the  national  government. 

Indeed,  even  if  evacuation  were  a  new  type  of 
exercise  of  the  war  power,  these  decisions  cited  clearly 
teach  that  Congress  may  extend  the  exercise  of  the 
war  power  to  new  subjects  whenever  in  its  judgment 
that  course  is  necessary.  In  fact,  however,  evacua- 
tion and  the  analogous  removal  of  goods  which 
might  fall  into  the  hands  of  the  enemy,  is  a  customary 
exercise  of  war  power  and  is  recognized  military 
strategy  both  in  the  present  and  in  former  wars  and 
both  here  and  abroad.  Lochington's  Case,  Brightly 
N.  P.  (Pa.)  269;Lockingto7i  v.  Smith,  1  Pet.  C.  C.  466, 
Fed.  Cas.  No.  8448  (requiring  alien  enemies  to 
evacuate  to  40  miles  beyond  tidewater)  ;  Ronnfeldt- 
Phillips,  (K.  B.  1918)  35  T.  L.  R.  46  (evacuation  of 
an  individual  from  a  military  area) ;  Emergency 
Powers  {Defense)  Act,  1939  (2  &  3  George  VI.,  c. 
62)  ;  War  Measures  Act  (c.  206,  Rev.  Stat.  Canada 
1927)  ; '"  Respuhlica  v.  Sparhawk,  1  Dallas  357  (removal 


^°  Under  the  English  Act  which  authorizes  regulations  necessary 
for  securing  tlie  public  safety  and  the  efficient  prosecution  of  the 
war,  the  British  Government  provided  by  the  Defense  (General) 
Regulations,  1939,  Part  2,  Section  21  (S.  R.  &  O.,  1939,  Xo.  927, 
as  amended,  32  Halsbury's  Statutes  of  England,  p.  1237)  : 

(1)  A  Secretary  of  State  or  the  Admiralty  *  *  *  may, 
if  it  appears  to  him  or  them  to  be  necessary  or  expedient  so  to  do 
for  the  puri)ose  of  meeting  any  actual  or  apf)rehended  attack  by 
an  enemy  or  of  ])rotecting  persons  and  property  from  the  dangers 
involved  in  any  such  attack,  make,  as  respects  any  area  in  the 
United  Kingdom.     *     *     * 

(a)  an  order  dii-ecting  that  after  such  time  as  may  be  specified 
in  the  order,  no  person  other  than  a  person  of  such  a  class  as  may 
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The  character  of  civilian  evacuation  as  a  military- 
measure  is  also  indicated  by  the  German  created 
evacuated  areas  along  the  Dutch  and  French  coasts 
as  a  military  protection  against  invasion.  It  is  sub- 
mitted that  in  this  respect  the  United  States  cannot 
be  held  to  have  less  power  than  its  allies  or  its  enemies 
to  protect  itself  against  invasion  vmless  a  specific 
prohibition  against  such  an  obvious  exercise  of  the 
war  power  can  be  found  in  the  Constitution,  a  ques- 
tion examined  in  Point  III  below. 


bo  so  specified  shall  be  in  that  area  without  the  permission  of  such 
authority  or  person  as  may  be  so  specified ;     *     *     * 

(2)  An  order  made  under  paragraph  (1)  of  this  Regulation  for 
the  removal  of  persons  or  property  from  any  area — 

(a)  may  prescribe  the  routes  by  which  persons  or  property,  or 
any  particular  classes  of  persons  or  property,  are  to  leave  or  be 
removed  from  the  area ; 

(b)  may  prescribe  different  times  as  the  times  by  or  at  which 
different  classes  of  persons  or  property  in  the  area  are  to  leave  or 
be  removed  therefrom ; 

(c)  may  prescribe  the  places  to  which  persons  are  to  proceed 
on  leaving  that  area  in  compliance  with  the  order  ; 

(d)  may  make  different  provision  in  relation  to  different  parts 
of  the  area;  and  may  contain  such  other  incidental  and  supple- 
mentary provisions  as  appear  to  the  authority  or  person  making 
tli9  order  to  be  necessary  or  expedient  for  the  purposes  of  the 
order. 

The  defense  of  Canada  Regulations  are  similar  to  the  quoted 
English  regulations  and  the  Order  of  the  Minister  of  Justice  of 
August  18,  1942,  under  the  Regulations  (Canada  Gazette,  Extra 
No.  96,  August  31,  1942)  provided  for  a  specific  protected  area  in 
the  Province  of  British  Columbia  along  the  Pacific  Coast  similar 
to  our  military  areas,  the  following  provisions  in  part : 

"9.  Every  person  of  the  Japanese  race  shall  leave  the  protected 
area  aforesaid  forthwith. 

"10.  No  person  of  Japanese  race  shall  enter  such  protected  area 
except  under  permit  issued  by  the  Royal  Canadian  Mounted 
Police." 
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C.  Executive  power  to  execute  the  laws  is  involved 

Article  II,  Section  3  of  the  Constitution  provides 
that  the  President  ''shall  take  care  that  the  laws  shall 
be  faithfully  executed  *  *  *."  It  has  been  repeat- 
edly recognized  that  it  is  the  duty  of  the  President,  and 
that  it  is  within  his  executive  power,  to  take  care  that 
the  laws  be  faithfully  executed  and  that  the  sovereignty 
of  the  United  States  be  maintained,  not  only  in  war 
(Stetvart  v.  Kalin,  supra,  p.  506 ;  Prize  Cases,  supra,  p. 
668),  but  also  in  peace.  In  re  Dehs,  158  U.  S.  564 ;  In  re 
N eagle,  135  U.  S.  1 ;  United  States  v.  San  Jacinto  Co., 
125  U.  S.  273;  Wells  v.  Nickles,  104  U.  S.  444;  Corwin, 
The  President,  Office  and  Powers,  pp.  126-136.  The 
Govermnent  contends  that  this  power  to  execute  the 
laws  constitutes,  if  it  were  necessary  in  the  absence 
of  reliance  on  the  war  power,  a  separate  constitu- 
tional basis  for  Executive  Order  9066.  In  the  N eagle 
case,  supra,  affirniing  an  order  granting  a  writ  of 
habeas  corpus  releasing  Justice  Field's  marshal  from 
the  custody  of  the  California  authorities  by  whom  he 
was  held  on  a  murder  charge  for  killing  an  individual 
who  attempted  to  attack  the  Justice,  the  court  upheld 
the  exercise  of  the  federal  executive  power  to  prevent 
interference  with  the  exercise  of  its  sovereignty 
through  the  federal  judiciary  and  stated  (pp.  63-C4, 
67): 

If  we  turn  to  the  Executive  Department  of 
the  government,  we  find  a  very  different  con- 
dition of  affairs  (from  that  in  the  legislative 
department.  Tlie  Constitution,  section  3, 
Article  2,  declares  that  the  President  "shall 
take  care  that  the  laws  be  faithfully  executed," 
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and  he  is  provided  with  the  means  of  fulfilling 
this  obligation  by  his  authority  to  commission 
all  the  officers  of  the  United  States,  and,  by 
and  with  the  advice  and  consent  of  the  Senate, 
to  appoint  the  most  important  of  them  and  to 
fill  vacancies.  He  is  declared  to  be  command- 
er-in-chief of  the  army  and  navy  of  the  United 
States.  The  duties  which  are  thus  imposed 
upon  him  he  is  further  enabled  to  perform  by 
the  recognition  in  the  Constitution,  and  the  crea- 
tion by  acts  of  Congress,  of  executive  depart- 
ments, which  have  varied  in  number  from  four 
or  five  to  seven  or  eight,  the  heads  of  which  are 
familiarly  called  cabinet  ministers.  These  aid 
him  in  the  performance  of  the  great  duties  of 
his  office  and  represent  him  in  a  thousand  acts 
to  which  it  can  hardly  be  supposed  his  per- 
sonal attention  is  called,  and  thus  he  is  en- 
abled to  fulfill  the  duty  of  his  great  department, 
expressed  in  the  phrase  that  "he  shall  take 
care  that  the  laws  be  faithfully  executed." 

Is  this  duty  limited  to  the  enforcement  of 
acts  of  Congress  or  of  treaties  of  the  United 
States  according  to  their  express  terras  or  does 
it  include  the  rights,  duties,  and  obligations 
growing  out  of  the  Constitution  itself,  our  in- 
ternational relations,  and  all  the  protection  im- 
plied by  the  nature  of  the  government  under 
the  Constitution?    *     ^     * 

We  cannot  doubt  the  power  of  the  President 
to  take  measures  for  the  protection  of  a  judge 
of  one  of  the  courts  of  the  United  States,  who, 
while  in  the  discharge  of  the  duties  of  his  of- 
fice, is  threatened  with  a  personal  attack  which 
may  probably  result  in  his  death     *     *     *, 
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It  is  submitted  that  if  a  United  States  Marshal  in 
tbR  exercise  of  the  federal  executive  power  may  kill  a 
man  in  the  course  of  protecting  a  federal  judge,  a 
fortiori  the  commanding  general  of  the  Western  De- 
fense Command  may  be  designated  to  exercise  the 
power  of  the  chief  executive  to  evacuate  a  group  of 
civilians  to  protect  the  public  safety  of  the  entire 
country  and  the  preservation  of  the  sovereignty  of  the 
United  States. 

In  the  Debs  case,  supra,  upholding  an  injunction,  ob- 
tained by  the  Government  in  the  absence  of  specific 
legislation,  to  protect  the  passage  of  mails  and  to  keep 
open  the  railroad  channels  of  interstate  commerce,  the 
court  quoted  from  Ex  Parte  Siehold,  100  U.  S.  371 
(p.  395) : 

We  hold  it  to  be  an  incontrovertible  principle 
that  the  government  of  the  United  States  may, 
by  means  of  physical  force,  exercised  through 
its  official  agents,  execute  on  every  foot  of 
American  soil  the  powers  and  functions  that  be- 
long to  it.  This  necessarily  involves  the  power 
to  command  obedience  to  its  laws,  and  hence  the 
power  to  keep  the  peace  to  that  extent. 

Moreover,  in  the  instant  case  an  Executive  order  was 
preceded  not  only  by  the  Joint  Resolution  declaring 
war  on  the  Empire  of  Japan,  authorizing  and  direct- 
ing the  President  to  employ  the  resources  of  the 
Government  to  carry  on  the  war,  but  there  was  also 
the  specific  statute  of  Congress  enacted  in  exercise  of 
the  war  power  (50  U.  S.  C.  104)  making  it  a  felony  to 
commit  sabotage  or  any  injury  to  national  defense  ma- 
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terials.  The  Executive  order  of  the  President  specifi- 
cally recites  as  one  reason  for  its  issuance  that  the  suc- 
cessful prosecution  of  the  war  requires  every  possible 
protection  against  espionage  and  sabotage  to  such  ma- 
terials. It  is  submitted  that  the  Executive  order  and 
the  evacuation  and  curfew  undertaken  thereunder  was 
a  proper  exercise  of  power  and  the  duty  of  the  Presi- 
dent to  take  care  that  the  laws  be  faithfully  executed. 
It  is  submitted  that  the  evacuation  and  curfew 
clearly  were  exercises  of  the  war  powers  of  Congress 
and  the  President  and  also  exercises  of  the  President's 
power  to  execute  the  laws  and  that  the  applications  of 
curfew  and  evacuation  in  these  cases  were  constitu- 
tional unless  the  appellants  can  show  that  these  ap- 
plications in  their  cases  were  so  capricious  that  they 
were  denied  due  process  of  law,  the  remaming  major 
question  now  to  be  considered. 

III.  EVACUATION  AND  CURFEW  DO  NOT  DENY  THE 
APPELLANTS  DUE  PROCESS  OF  LAW 

The  appellants  contend  that  the  evacuation  and  cur- 
few were  unreasonable  and  deprived  them  of  liberty 
without  due  process  of  law  in  violation  of  the  Fifth 
Amendment  of  the  Constitution.  In  addition  to  this 
general  contention  the  appellants  make  the  specific 
contentions  (Korematsu,  p.  62,  95 ;  Hirabayaslii,  p.  13) 
that  they  were  denied  due  process  of  law  because  the 
evacuation  and  curfew  involved  an  arbitrary  discrim- 
ination based  on  their  race. 

The  Government  contends  (A)  that  it  cannot  be  said 
that  the  evacuation  program  was  not  reasonably  re- 
lated to  national  defense ;  (B)  that  because  evacuation 


47 

and  curfew  were  reasonable  exercises  of  the  federal 
war  powers  they  did  not  deprive  the  appellants 
of  due  process  of  law,  and  (C)  that  the  application 
of  evacuation  and  curfew  to  all  persons  of  Japanese 
ancestry  was  a  reasonable  classification. 

A.  This  court  cannot  find  that  the  evacuation  program  was  not  reasonably 
related  to  the  defense  and  reasanably  necessary  to  the  accomplish- 
ment of  that  purpose 

In  limine,  it  must  be  stressed  that  the  test  of  rea- 
sonable military  necessity  which  is  to  be  applied  to 
the  exercise  of  the  war  power  in  this  case  is  not 
whether  this  Court  now  will  deem  that  the  measures 
which  have  been  taken  were  or  are  not  now  necessary,  or 
even  whether  this  Court  would  have  acted  as  the  mili- 
tary commander  did  at  the  time  when  he  acted,  but  is 
solely  whether  the  action  taken  was,  in  the  honest 
judgment  of  the  military  commander,  reasonably  re- 
lated to  or  reasonably  necessary  to  the  achievement  of  a 
military  end.  Any  other  test  would  be  useless. 
Obviously  the  Court  cannot  judge  the  military 
necessity  of  action  taken  in  February  1942,  only 
two  months  after  Pearl  Harbor,  in  the  light  of 
the  military  situation  as  of  February  1943.  Simi- 
larly, the  Court  cannot  judge  the  military  situation  by 
considering  wliether  its  members  would  have  reached 
the  same  conclusion  as  the  military  commanders  in 
fact  did.  They  can  only  consider  whether  the  mili- 
tary connnander's  judgment  was  honestly  and  reason- 
ably exercised.  In  order  for  the  Court,  therefore,  to 
find  that  the  evacuation  program  was  not  a  proper 
military  measure,  the  Court  would  have  to  say  that 
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a  reasonable  military  commander  could  not  honestly 
have  believed  that  the  evacuation  of  the  Japanese  was 
necessary.     This  the  Court  cannot  do. 

The  military  commander  was  responsible  for  repel- 
ling a  possible  Japanese  invasion  which,  if  successful, 
would  have  destroyed  our  nation.  Faced  with  a 
responsibility  of  that  sort,  the  obligation  was  to  ex- 
amine the  cold  facts  that  over  100,000  Japanese  were 
grouped  along  the  seacoast ;  our  Pacific  Fleet  had  been 
rendered  all  but  powerless  for  the  time  being;  there 
was  grave  danger  that  the  Japanese  would  attempt  to 
land  an  army  on  our  coast.  Taking  all  proper  mili- 
tary precautions  it  was  not  unreasonable  to  believe 
that  this  group  of  a  hundred  thousand  people  might 
contain  a  large  and  formidable  number  who  would 
assist  the  Japanese  if  they  undertook  to  land,  either 
by  acts  of  espionage  or  sabotage  or  by  more  direct 
cooperation.  The  fact  that  the  great  majority  of  the 
people  were  loyal  to  the  United  States  and  would 
not  assist  an  invasion  is  irrelevant  since  the  coopera- 
tion of  even  a  tew  himdreds  or  thousands  strategically 
placed  in  the  event  of  a  surprise  invasion  attempt 
might  make  the  difference  between  initial  victory  and 
defeat. 

Appellants  in  their  various  briefs  seek  to  avoid 
these  real  possibilities  by  urging  that  other  less  drastic 
modes  of  dealing  with  the  military  problem  might  have 
been  adopted.  Although  it  is  legally  sufficient  to  point 
out  (infra,  p.  69)  that  the  choice  of  methods  with 
which  to  deal  with  a  military  problem  is  peculiarly 
one  for  the  militaiy  commander  and  constitutes  a  field 
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which  is  peculiarly  ill-suited  for  judicial  determina- 
tion, it  may  also  be  said  that  neither  of  the  alterna- 
tives proposed  by  appellants  was  in  fact  available. 

Ai)pelUints  assert  that  individual  administrative 
hearings  might  have  been  given  each  Japanese  for  the 
purpose  of  determining  whether  his  loyalty  was  such 
that  he  could  safely  be  exempted  from  evacuation.  In 
the  first  place,  no  hearing  could  be  of  any  value  with- 
out investigation,  and  any  one  investigation  requires 
the  expenditure  of  much  of  the  time  of  a  trained 
investigator.  In  addition,  the  hearing  itself  requires 
extensive  time.  Even  assuming  that  investigations 
could  be  made  and  hearings  conducted  on  the  basis 
of  family  groups,  it  still  would  have  been  necessary 
to  conduct  thousands  upon  thousands  of  investigations 
and  to  hold  thousands  upon  thousands  of  hearings. 
Meanwhile,  the  peril  of  a  Japanese  attack  would  by 
no  means  be  abating.  Granting,  for  the  moment,  that 
in  a  year  or  two  years  hearings  would  have  been 
given  to  each  Japanese,  a  hearing  program  obviously 
would  not  have  answered  the  military  problem.  What 
General  DeWitt  needed  was  a  method  of  removing 
the  possible  five  or  ten  thousand  persons  who  might 
assist  in  a  Japanese  invasion  attack  before  the  attack 
struck,  and  not  a  program  for  sifting  out  such  persons 
within  a  period  of  one,  two,  or  more  years.^' 

The  second  answer  to  appellant's  argument  about 
hearings  is  that,  even  if  there  had  been  time  to  have 


"  Based  on  investigations  by  the  Federal  Bureau  of  Investiga- 
tion over  a  course  of  years,  about  10,000  hearings  have  been 
grunted  to  alien  enemies  throughout  the  United  States  since 
December  7, 1941. 
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hearings,  there  is  no  reason  to  suppose  that  such  hear- 
ings would  be  of  sufficient  practical  value.  As  has  al- 
ready been  said,  the  Japanese,  with  exceptions,  consti- 
tuted an  ethnic  and  cultural  minority  which  was  little 
assimilated  within  the  general  population.  The  religion, 
the  mores,  and  even  the  language  of  this  minority  was 
alien  to  the  general  population  of  the  Pacific  Coast. 
Under  these  circumstances,  hearings  to  determine  what 
particular  Japanese  would  do  in  the  event  that  the 
Japanese  army  and  navy  succeeded  in  putting  a  land- 
ing party  ashore  on  our  Pacific  beaches  would  have 
been  little  more  than  a  farce.  We  here  concede  that 
the  vast  majority  of  the  Japanese  population  is  thrifty, 
industrious,  and  law-abiding.  We  also  concede  that 
the  majority  is  loyal  to  the  United  States.  In  every 
hearing  evidence  of  thrift,  industry,  devotion  to  family 
and  of  the  absence  of  a  criminal  record  would  have 
been  introduced,  and  then  the  Hearing  Board,  on  the 
basis  of  this  evidence,  would  have  been  asked  to  look 
deep  into  the  mind  of  a  particular  Japanese  and  tell 
whether  it  was  his  belief  that  loyalty  to  the  Emperor 
and  to  Japan  would  require  him  to  assist  a  Japanese 
invading  army. 

Appellants'  second  alternative  proposal  is  that  the 
Federal  Bureau  of  Investigation  and  possibly  other 
investigative  agencies  should  have  investigated  the 
Japanese  on  the  West  Coast  and  have  taken  in  custody 
those  appearing  to  be  disloyal.''  Here  the  answer  is 
three-fold.     In  the  first  place,  although  alien  Japanese 

^- Hirabayashi  Reply  Brief,  p.  4;  Korematsii  Closing  Brief, 
p.  14. 
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individually  conceived  to  be  dangerous  to  the  safety 
of  the  country  have  been  apprehended  and  interned 
pursuant  to  Section  21,  Title  50,  U.  S.  Code,  there  is 
no  statute  whatever  authorizing  the  internment  of  po- 
tentially dangerous  United  States  citizens,  and  thus 
appellants'  suggestion  is  without  any  legal  basis.  In 
the  second  place,  even  if  there  had  been  a  legal  basis, 
it  is  clear  that  the  investigation  of  100,000  cases  would 
have  taken  several  years,  and  there  was  no  assurance 
that  the  enemy  would  wait  until  the  investigation  had 
been  completed.  In  the  third  place,  as  has  been  said 
before  of  hearings,  the  question  of  what  a  Japanese 
would  do  in  the  event  of  an  invasion  is  not  one  which 
is  susceptible  of  investigation.  Granted  the  high  quali- 
ties of  the  Federal  Bureau  of  Investigation  and  that  it 
is  able  to  investigate  and  determine  matters  of  fact,  it 
has  never  asserted  that  it  can  exercise  x^owers  of  clair- 
voyance. AiDpellants  cannot  suggest  any  method  by 
which  the  use  of  detective  work  would  determine  the 
question  of  whether  a  man's  worship  of  Emperor 
Hirohito  would  lead  him  to  take  up  arms  if  he  had  a 
chance  or  of  determining  out  of  a  group  of  100,000 
persons  of  Japanese  ancestry  which  ones  of  them  in 
fact  continued  secretly  to  worship  Hirohito  and  con- 
tinued ready  to  die  for  his  military  glory. 

Thus,  for  a  variety  of  reasons  the  alternative  pro- 
posals suggested  by  appellants  are  without  value. 
Since  no  serious  argument  has  been  made  or  can  be 
made  which  will  persuade  this  Court  that  the  Pacific 
Coast  was  not  m  danger  of  attack  and  that  there  was 
not  a  real  and  present  danger  that  a  significant  num- 
ber of  the  Japanese  residing  along  the  coast  might 
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assist  the  Japanese  army  and  navy  if  such  an  attack 
were  made,  and  since  there  was  no  method  of  meet- 
ing this  danger  other  than  the  evacuation  of  the  entire 
group,  it  is  clear  that  the  evacuation  program  was 
dictated  by  military  exigency.  This  Court,  therefore, 
cannot  find  that  the  program  was  not  an  exercise  of 
honest  military  judgment  and  that  it  was  not  reason- 
ably related  to  the  military  problem,  and  that  it  was 
not  reasonably  necessary  to  military  success.  Thus, 
since  the  limits  to  the  exercise  of  the  war  power  by 
the  federal  Government  are  that  the  exercise  be  not 
forbidden  by  a  specific  provision  of  the  Constitution, 
and  that  it  be,  in  the  honest  judgment  of  the  military 
commander,  reasonable  and  related  to  the  military  end 
sought,  and  reasonably  necessary  to  the  achievement 
of  that  end,  it  follows  that  the  Government's  affirma- 
tive case  has  now  been  completely  established  and 
that  appellants  must  fail  unless  they  can  demonstrate 
to  the  Court  that  a  specific  provision  of  the  Consti- 
tution forbids  the  particular  exercise  of  the  war 
power. 

B.  Because  the  evacuation  ajid  curfew  were  not  manifestly  unreasonable 
due  process  of  law  was  not  denied 

It  is  settled  law  that  the  exercise  of  the  governmental 
power  delegated  to  the  federal  government  by  the  Con- 
stitution is  not  prohibited  by  the  Fifth  Amendment  to 
that  Constitution  unless  the  action  taken  can  be  shown 
to  be  wholly  unreasonable,  arbitrary,  and  capricious. 
In  the  cases  establishing  the  extent  of  the  war  power 
recourse  to  the  due  process  clause  on  the  ground  that 
the  exercise  of  power  is  a  mere  pretext  or  unreason- 
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able  has  uniformly  and  repeatedly  failed/'  Hamilton 
V.  Kentucky  Distilleries  Co.,  251  U.  S.  146;  Highland 
V.  Russell  Car  Co.,  279  U.  S.  253 ;  Ashwander  v.  Ten- 
nessee VaUey  Authority,  297  U.  S.  288;  Selective 
Draft  Law  Cases,  245  U.  S.  366,  378. 

Even  where  a  deprivation  or  restriction  of  personal 
liberty  is  not  by  the  exercise  of  such  a  paramount 
exclusive  federal  power  as  the  war  power  but  involves 
an  exercise  of  the  police  powers  of  the  state  and  the 
application  of  tlie  due  process  clause  of  the  Fourteenth 
Amendment,  the  courts  hold  that  the  due  process 
clause  only  prevents  an  oppressive  and  arbitrary  in- 
terference with  personal  liberty.  Cantwell  v.  Con- 
necticut, 310  U.  S.  296;  Minnesota  v.  Probate  Court, 
309  U.  S.  270;  Compagnie  Generate  Francaise  de 
Navigation  a  Vapciir  v.  Board  of  Health,  186  U.  S. 
380.  Even  in  respect  of  so  important  a  personal  right 
as  that  of  expressing  religious  belief,  the  due  process 
clause  does  not  import  that  Government  may  not, 
under  any  circumstances,  deprive  an  individual  of 
this  liberty,  but  only  that  the  ''power  to  regulate  must 
be  so  exercised  as  not,  in  attaining  a  permissible  end, 
unduly  to  infringe  the  protected  freedom"  of  the  in- 

^^  In  United  /States  v.  Cohen  Grocery  Co.,  255  U.  S.  81,  relied 
on  by  appellants,  the  court  merely  held  that  the  words  used  to  de- 
fine an  offense  under  the  Lever  Act  were  too  vague  and  indefinite 
to  apprise  a  person  of  the  conduct  constituting  a  crime  and  that 
therefore  a  conviction  would  deny  liim  due  process  of  law,  but  did 
not  hold  that  food  regulation  under  the  Lever  Act  was  an  un- 
reasonable exercise  of  the  war  power.  In  the  present  cases  there 
is  no  room  for  a  contention  that  the  offenses  were  not  wholly 
specific  and  definite,  namely,  faikire  to  obey  the  explicit  curfew 
and  evacuation  orders. 
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dividual.  Cantwell  v.  Connecticut,  supra,  at  p.  304. 
Possibly  the  most  lucid  expression  of  this  doctrine  is 
to  be  found  in  Jacohson  v.  Massachusetts,  197  U.  S.  11, 
in  which  the  Court  held,  in  substance,  that  if  it  reason- 
ably appeared  that  the  health  of  the  public  generally 
required  it,  an  individual  could  be  compelled  to  sub- 
mit to  an  actual  physical  cutting  of  his  person  in  the 
form  of  vaccination.    At  pp.  26-30  the  Court  stated : 

*  *  *  The  defendant  insists  that  his  lib- 
erty is  invaded  when  the  State  subjects  him  to 
fine  or  imprisonment  for  neglecting  or  refus- 
ing to  submit  to  vaccination ;  that  a  compulsory 
vaccination  law  is  imreasonable,  arbitrary  and 
oppressive,  and,  therefore,  hostile  to  the  in- 
herent right  of  every  freeman  to  care  for  his 
own  body  and  health  in  such  way  as  to  him 
seems  best;  and  that  execution  of  such  a  law 
against  one  who  objects  to  vaccination,  no 
matter  for  what  reason,  is  nothing  short  of  an 
assault  upon  his  person.  But  the  liberty  se- 
cured by  the  Constitution  of  the  United  States 
to  every  person  within  its  jurisdiction  does  not 
import  an  absolute  right  in  each  person  to  be, 
at  all  times  and  in  all  circumstances,  wholly 
freed  from  restraint.  There  are  manifold  re- 
straints to  which  every  person  is  necessarily 
subject  for  the  common  good.  On  any  other 
basis  organized  society  could  not  exist  with 
safety  to  its  members     *     *     *, 

Real  liberty  for  all  could  not  exist  under  the 
operation  of  a  prmciple  which  recognizes  the 
right  of  each  individual  j)erson  to  use  his  own, 
whether  in  respect  of  his  person  or  his  prop- 
erty, regardless  of  the  injury  that  may  be  done 
to  others    *     *     *. 
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Upon  the  principle  of  self-defense  of  jiiira- 
mount  necessity,  a  community  has  the  riglit  to 
protect  itself  against  an  epidemic  of  disease 
which  threatens  the  safety  of  its  members 
*  *  *  in  every  well-ordered  society  charged 
with  the  duty  of  conserving  the  safety  of  its 
members  the  rights  of  the  individual  in  le- 
spect  of  his  liberty  may  at  times,  under  the 
pressure  of  great  dangers,  be  subjected  to  such 
restraint,  to  be  enforced  by  reasonable  regula- 
tions, as  the  safety  of  the  general  public  may 
demand.  An  American  citizen,  arriving  at  an 
American  port  on  a  vessel  in  which,  during  the 
voyage,  there  had  been  cases  of  yellow  fever  or 
Asiatic  cholera,  although  apparently  free  from 
disease  himself,  may  yet,  in  some  circumstances, 
be  held  in  quarantine  against  his  will  on  board 
of  such  vessel  or  in  a  quarantine  station,  until 
it  be  ascertained  by  inspection,  conducted  with 
due  diligence,  that  the  danger  of  the  spread 
of  the  disease  among  the  community  at  large 
has  disappeared.  The  liberty  secured  by  the 
Fourteenth  Amendment,  this  court  has  said, 
consists,  in  part,  in  the  right  of  a  person  ''to 
live  and  work  where  he  will,"  Allgeyer  v. 
Louisiana,  165  U.  S.  578;  and  yet  he  may  be 
compelled,  by  force  if  need  be,  against  his  will 
and  without  regard  to  his  personal  wishes  or 
his  pecuniary  interests,  to  take  his  place  in  the 
ranks  of  the  army  of  his  country  and  risk  the 
chance  of  being  shot  down  in  its  defense.  It 
is  not,  therefore,  true  that  the  power  of  the 
public  to  guard  itself  against  imminent  danger 
dei)ends  in  every  case  involving  the  control  of 
one's  body  upon  his  willingness  to  submit  to 
reasonable  regulations  established  by  the  con- 
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stituted  authorities,  under  the  sanction  of  the 
State,  for  the  purpose  of  protecting  the  pub- 
lic collectively  against  such  danger. 

There  is,  in  fact,  little  doubt  that  an  individual  may 
even  be  confined,  in  the  absence  of  any  accusation  of 
crime,  if  the  safety  of  the  state  requires  it.  For 
example,  in  Minnesota  v.  Probate  Court,  supra  at 
p.  275,  legislation  providing  for  the  commitment  of 
persons  with  psychopathic  personalities  was  upheld. 
It  is  likewise  not  unusual  for  persons  to  be  physically 
confined  on  other  gromids  related  to  the  public  wel- 
fare, as  in  the  case  of  the  confinement  of  jurors,  of 
material  witnesses,  and  of  persons  performing  par- 
ticular types  of  services,  such  as  merchant  seamen. 
See,  for  example.  Lively  v.  State,  22  Okl.  Cr.  271, 
276-278;  211  Pac.  92,  94;  United  States  v.  Von 
Bonim,,  24  Fed.  Supp.  867  (SDNY);  State  v.  Netlier- 
ton,  128  Kan.  564,  279  Pac.  19;  Robertson  v.  Baldwin, 
165  U.  S.  275;  Dinsman  v.  Wilkes,  53  U.  S.  390. 

Similarly,  even  well  persons  may  be  excluded  from 
areas  within  which  epidemics  are  present,  apparently 
on  the  theory  that  the  entrance  of  the  well  persons 
would  add  fuel  to  the  fire  of  the  disease.  Compac/nie 
Frangaise  v.  Board  of  Health,  supra.  On  the  question 
of  reasonable  interference  with  personal  liberty  com- 
pare the  sex  sterilization  cases  of  Skinner  v.  Oklahoma, 
316  U.  S.  535  and  Buck  v.  Bell,  274  U.  S.  200. 

Probably  the  cases  presenting  a  factual  situation 
most  similar  to  that  of  the  case  at  bar  are  cases  such 
as  the  Selective  Draft  Law  Cases,  245  U.  S.  366,  or  Local 
Board  No.  1  v.  Connors,  124  F.  (2d)  388  (C.  C.  A.  9) 


57 

holding  that  an  indi^ddual  may  be  required  to  serve 
in  the  armed  forces  of  the  United  States  in  time  of 
war  or  of  a  national  emergency  short  of  war. 

Although  we  concede  that  the  existence  of  a  state 
of  war  does  not  of  itself  suspend  the  operation  of  the 
due  process  clause,  it  is  absurd  to  argue  that  the  mili- 
tary situation  can  be  ignored  in  determining  what  is 
due  process.  Since  the  test  of  what  infringement  of 
personal  liberty  is  permissible  within  the  limits  of 
the  Fifth  Amendment  is  essentially  one  of  reasonable- 
ness, it  is  obvious  that  the  test  cannot  be  applied 
in  vacuo,  but  the  relevant  facts  must  be  considered. 
What  can  be  justified  in  wartime  may  very  well  be 
unjustifiable  in  peacetime.  For  example,  it  might 
be  different  if  the  Federal  Government  in  time  of 
peace  and  as  a  matter  of  economic  and  social  legisla- 
tion evacuated  the  Japanese  on  the  West  Coast.  On 
the  other  hand,  as  has  been  shown  above,  the  possi- 
bility of  a  Japanese  invasion  requires  that  the  indi- 
vidual rights  of  the  persons  affected  give  way  to  the 
public  good.  The  existence  of  a  state  of  war  justifies 
restraints  which  would  otherwise  be  invalid  because 
"no  adequate  reason  therefor  in  time  of  peace  and 
domestic  tranquillity  exists".  Meyer  v.  Nebraska, 
262  U.  S.  390,  402.  When  the  necessity  created  by 
war  requires,  "Private  rights,  mider  such  extreme  and 
imperious  circumstances,  must  give  way  for  the  time 
to  the  public  good  *  *  *  ".  United  States  v. 
Russell,  13  Wall.  623,  629.  See  also  Block  v.  Hirsh, 
256  U.  S.  135,  150-156;  Marcus  Brown  Holding  Co,  v. 
Feldman,  256  U.  S.  170;  Levy  Leasing  Co.  v.  Siegel, 
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258  U.  S.  242 ;  Chastleton  Corp.  v.  Sinclair,  264  U.  S. 
543;  Home  Building  &  Loan  Ass'n.  v.  Blaisdell,  290 
U.  S.  398. 

It  is  submitted  that  on  the  facts  and  the  authori- 
ties cited  it  is  clear  that  the  exercise  of  the  war 
powers  here  ii-volved  could  not  be  condemned  judi- 
cially as  so  capricious  as  to  constitute  a  denial  of 
due  process  of  law.  No  reliance  has  been  placed  on 
the  martial  law  group  of  cases  involving  the  due 
process  limitation  on  the  exercise  of  war  or  similar 
powers  (Sterling  v.  Constantin,  287  U.  S.  378 ;  Moyer 
V.  Peahody,  212  U.  S.  78)  because  it  is  believed  that 
the  constitutional  question  can  be  most  clearly  con- 
sidered if  it  is  demonstrated  to  the  Court  that  the 
evacuation  and  curfew  can  be  plainly  sustained  under 
the  war  powers  without  reference  to  or  particular 
reliance  on  these  authorities  and  if  the  opinion  of 
the  court  below  and  the  bearing  of  the  martial  law 
authorities,  the  most  commonly  misunderstood  body 
of  law,  are  considered  separately  (Point  V  below). 
But  even  though  the  absence  of  any  restriction  by 
due  process  on  the  exercise  of  the  war  power  in  this 
case  to  affect  personal  liberty  can  be  established  by 
other  authorities  (for  exami3le,  the  Selective  Draft 
Law  Cases)  brief  reference  may  be  made  here  to  the 
discussion  of  the  relationship  between  due  x>rocess 
and  the  exercise  of  the  war  powers  or  similar  powers 
found  in  the  martial  law  cases  without  placing  any 
independent  reliance  on  them  at  this  point  but  using 
them  as  apt  illustrations. 
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In  Sterling  v.  Constantin,  supra,  holding  that  in 
the  absence  of  any  reasonable  factnal  basis  for  the 
declaration  of  martial  law  by  a  State  Governor  due 
process  warranted  that  he  be  enjoined  from  using 
the  troops  to  regulate  oil  production  in  the  state,  the 
Court  stated  (p.  399)  : 

The   nature   of   the   power   also   necessarily 
implies   that   there    is    a   permitted    range    of 
honest  judgment  as  to  the  measures  to  be  taken 
in   meeting  force   with   force,   hi   suppressing 
violence  and  restoring  order,  for  without  such 
liberty  to  make  immediate  decisions,  the  power 
itself  would  be  useless.     Such  measures,  con- 
ceived in  good  faith,  in  the  face  of  the  emer- 
gency and  directly  related  to  the  quelling  of 
the  disorder  or  the  prevention  of  its  continu- 
ance, fall  within  the  discretion  of  the  Executive 
in  the   exercise   of  his  authority  to   maintain 
peace. 
In  the  earlier  case  of  Mayer  v.  Pedbody,  supra,  the 
Court  held  that  after  the  Governor  with  reasonable 
grounds  declared  a  state  of  insurrection  the  arrest 
and  temjDorary  detention  of  persons  not  charged  with 
crime  was  not  objectionable  under  the  due  process 
clause  of  the  Fourteenth  Amendment,  at  least  ''so 
long  as  such  arrests  are  made  in  good  faith  and  in 
the  honest  belief  that  they  are  needed  in  order  to 
head  the  insurrection  off"  (212  U.  S.  at  p.  85). 

Thus,  under  the  Supreme  Court  rulings,  the  due 
process  guarantee  does  not  prevent  a  State  Governor 
from  exercising  broad  discretion  in  the  application  of 
military  measures  if  such  measures  are  directly  related 
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to  the  maintenance  of  the  peace,  which  is  the  permis- 
sible objective  for  the  use  of  troops  in  peacetime.  If 
measures  taken  by  the  President  in  wartime  are  related 
to  the  then  permissible  end  of  the  achievement  of  mil- 
itary success,  such  measures  must  likewise  be  deemed 
valid  if  within  the  ''range  of  honest  judgment"  and 
"conceived  in  good  faith."  While  the  breadth  of  dis- 
cretion accorded  to  the  Executive  in  Pedbody  and 
Constantin  cases  was  premised  on  his  use  of  troops  as 
an  emergency  measure  against  persons  engaged  or 
threatenmg  to  engage,  in  immediate  physical  vio- 
lence, the  existence  of  imminence  of  acts  of  physi- 
cal violence  by  the  persons  against  whom  military 
action  is  taken  cannot  be  the  controlling  factor  with 
respect  to  the  necessity  for  its  use  under  conditions 
of  modern  warfare.  The  success  of  troops  on  the 
battlefield  may  be  doomed  to  failure  as  a  result  of 
civilian  cooperation  with  the  enemy,  either  of  a  vio- 
lent or  non-violent  sort ;  and  attempts  to  deal  with  acts 
of  cooperation  either  after  the  fact  or  when  it  has 
become  clear  that  such  acts  are  imminent  may  be  com- 
IDletely  futile.  The  military  commander's  discretion 
to  take  precautionary  military  measures  must  be  at 
least  as  great  when  the  survival  of  the  country  is  at 
stake  as  when  the  peace  is  endangered  by  violence  as 
envisaged  in  the  Constantin  and  Peabody  cases. 

In  this  general  connection  the  English  practice  and 
the  English  law  is  of  interest.  It  must  be  apparent 
that  the  British  respect  for  civil  liberty  is  like  ours 
and  that  even  though  England  has  no  written 
constitution  and,  therefore,  no  due  process  clause,  that 
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the  concept  that  no  person  should  be  deprived  of  his 
liberty  without  due  process  of  law  is  an  inherent  part 
of  British  constitutional  law.  Nevertheless,  in  the 
present  military  crisis  the  British  Government  has  not 
hesitated  to  provide  that  British  subjects  might  be 
detained  at  the  discretion  of  the  Secretary  of  State 
and  that  such  detention  is  not  reviewable  in  any  court. 
This  has  not  only  been  enacted,  but  has  been  sustained 
by  the  highest  British  courts.  Liversidge  v.  Anderson 
[1942],  1  A.  C.  206;  Greene  v.  Secretary  of  State  For 
Home  Affairs  [1942],  I  A.  C.  284.  In  the  Liversidge 
case  Lord  Macmillan  stated  in  his  opinion  (p.  257)  : 

At  a  time  when  it  is  the  undoubted  law  of  the 
land  that  a  citizen  may  by  conscription  or  requi- 
sition, be  comi)elled  to  give  up  his  life  and  all 
that  he  possesses  for  his  country's  cause,  it  may 
well  be  no  matter  for  surprise  that  there  should 
be  confided  to  the  Secretary  of  State  a  discre- 
tionary power  of  enfoi'cing  the  relatively  minor 
precautions  of  detention. 

Thus,  since  the  exercise  of  both  the  Congressional 
and  the  executive  war  power  under  the  particular  cir- 
cumstances is  clearly  reasonably  necessary  as  a  matter 
of  the  survival  of  the  state,  and  since  it  clearly  comes 
within  the  area  of  governmental  conduct  not  prohib- 
ited by  the  due-process  clause,  appellants  are  not  de- 
prived of  liberty  without  due  process  of  law.  More- 
over, even  if  the  reasonable  nature  of  evacuation  were 
not  clearly  demonstrable  the  courts  would  not  under- 
take to  review  the  military  judgment  which  was  exer- 
cised in  the  absence  of  an  irrefutable  showhig  by  the 
appellants  that  the  action  taken  was  wholly  capricious. 
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C.  Evacuation  and  curfew  were  not  unconstitutional  discriminations  based 
on  race 

The  appellants  argue  that  the  evacuation  and  curfew 
of  ** persons  of  Japanese  ancestry,  aliens  and  citizens" 
deprives  them  of  equal  protection  of  the  laws  in  viola- 
tion of  the  due  process  clause  of  the  Fifth  Amendment. 
The  Government  contends  that  the  distinction  based 
on  Japanese  ancestry  in  this  situation  does  not  deny 
any  equal  protection  of  the  laws  or  due  process  of  law 
in  violation  of  the  Constitution. 

It  is,  of  course,  settled  Law  that  the  due  process 
clause  of  the  Fifth  Amendment  does  not  forbid  every 
governmental  action  which  the  equal  protection  clause 
of  the  Fourteenth  Amendment  would  bar.  Eelvering 
V.  Lerner  Stores  Co.,  314  U.  S.  463,  468 ;  Sunshine  Coal 
Co.  V.  Adkins,  310  U.  S.  381 ;  Currin  v.  Wallace,  306 
U.  S.  1,  14;  United  States  v.  Carolene  Products  Co., 
304  U.  S.  144,  151;  Colgate  y.  Harvey,  296  U.  S.  404, 
422-423;  Metropolitan  Co.  v.  Brownell,  294  U.  S.  580, 
584;  Sproles  v.  Binford,  286  TJ.  S.  374,  396;  Tax  Com- 
missioners V.  Jackson,  283  U.  S.  527,  538;  Frost  v. 
Corporation  Commission,  278  U.  S.  515;  Louisville 
Gas  Co.  V.  Coleman,  277  U.  S.  32,  37 ;  Boyster  Guano 
Co.  V.  Virginia,  253  U.  S.  412,  415;  Bast  v.  Van 
Beman  &  Letvis,  240  U.  S.  342. 

To  succeed  upon  a  claim  of  denial  of  equal  protec- 
tion of  the  laws  by  the  federal  government  the  appel- 
lants must  establish  that  the  discrimination  is  so 
shocking  and  arbitrary  that  it  denies  them  due  process 
of  law  under  the  Fifth  Amendment.  ^From  what  has 
been  argued,  it  is  submitted  that  it  is  clear  that  evacua- 
tion of  persons  at  Japanese  ancestry  was  not  unrea- 
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sonable.  But  even  assuming,  arguendo,  that  the  cases 
on  equal  protection  against  unfairly  discriminatory 
state  action  are  applicable  to  federal  governmental 
action,  a  comparison  of  the  leading  cases  relied  on  by 
the  court  below  and  by  the  ai)pellants  {Yu  Cong  Eng 
V.  Trinidad,  271  U.  S.  500;  Buchanan  v.  Warley,  245 
U.  S.  60;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  but  see 
Ah  Sin  V.  Wittman,  198  U.  S.  500;  Soon  Hing  v. 
Crowley,  113  U.  S.  703;  Wong  Wai  v.  Williamson,  103 
Fed.  1  (N.  D.  Cal.))  with  cases  permitting  a  distinction 
between  nationals  of  different  countries  or  races  on  a 
reasonable  basis  {Gong  Lum  v.  Bice,  275  U.  S.  78; 
Clarke  v.  Deckehach,  274  U.  S.  392 ;  Patsone  v.  Penn- 
sylvania, 232  U.  S.  138;  Plessy  v.  Ferguson,  163  U.  S. 
537),  makes  it  clear  at  once  that  this  treatment  of 
races  based  not  on  race  prejudice  but  on  a  reasonable 
ground  in  the  exercise  of  the  w-ar  power  is  constitu- 
tional. 

In  Clarke  v.  Deckehach,  supra,  holding  valid  a  mu- 
nicipal ordinance  prohibiting  the  issuance  of  pool- 
room licenses  to  all  aliens,  the  Court  lucidly  stated  the 
difference  between  the  two  types  of  cases,  as  follows 
(p.  396)  : 

The  objections  to  the  constitutionality  of  the 
ordinance  are  not  persuasive.  Although  the 
Fourteenth  Amendment  has  been  held  to  pro- 
hibit plainly  irrational  discrimination  against 
aliens,  Tick  Wo.  v.  Hopkins,  118  U.  S.  356; 
Truax  v.  Raich,  239  U.  S.  33;  In  re  Tihurcio 
Parrott,  1  F.  481;  In  re  Ah  Cliong,  2  F.  733; 
Ho  Ah  Koiv  v.  Nunan,  5  Sawy.  552,  12  Fed. 
Cas.  No.  6,546;  Wong  Wai  v.  Williamson,  103 
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F.  1 ;  Fraser  v.  McConway  &  Torley  Co.,  82  F. 
257,  it  does  not  follow  that  alien  race  and 
allegiance  may  not  hear  in  some  instances  such 
a  relatiofi  to  a  legitimate  ohject  of  legislation 
as  to  he  made  the  hasis  of  a  permitted  classifi- 
cation, Patsone  v.  Pennsylvania,  232  U.  S.  138 ; 
Crane  v.  New  York,  239  U.  S.  195,  198;  Terrace 
V.  Thompson,  263  U.  S.  197;  Porterfield  v. 
Wehh,  263  U.  S.  225;  Wehh  v.  O'Brien,  263 
U.  S.  313;  Frick  v.  Wehh,  263  U.  S.  326;  Cock- 
rill  V.  California,  268  U.  S.  258.  Cf.  McCready 
V.  Virginia,  94  U.  S.  391.     [Italics  supplied.] 

The  admitted  allegations  of  the  answer  set  up 
the  harmful  and  vicious  tendencies  of  public 
billiard  and  pool  rooms,  of  which  this  court 
took  judicial  notice  in  Murphy  v.  California, 
225  U.  S.  623.  The  regulation  or  even  prohi- 
bition of  the  business  is^  not  forbidden.  Mur- 
phy V.  California,  supra.  The  present  regu- 
lation presupposes  that  aliens  in  Cincinnati 
are  not  as  well  qualified  as  citizens  to  engage 
in  this  business.  It  is  not  necessary  that  we 
be  satisfied  that  this  premise  is  well  founded 
in  experience.  We  cannot  say  that  the  city 
council  gave  unreasonable  weight  to  the  view 
admitted  by  the  pleadings  that  the  associa- 
tions, experiences,  and  interests  of  members  of 
the  class  disqualified  the  class  as  a  whole  from 
conducting  a  business  of  dangerous  tendencies. 

It  is  enough  for  present  purposes  that  the 
ordinance,  in  the  light  of  facts  admitted  or 
generally  assumed,  does  not  preclude  the  possi- 
bility of  a  rational  basis  for  the  legislative 
judgment  and  that  we  have  no  such  knowledge 
of  local  conditions  as  would  enable  us  to  say 
that  it  is  clearly  wrong.    Ft.  Smith  Light  & 
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Traction  Co,  v.  Board  of  Improvement,  ante, 
p.  387. 

Some  latitude  must  be  allowed  for  the  legis- 
lative appraisement   of  local  conditions,  Pat- 
sone   V.   Pennsj/lvania,   supra,   144;   Adams   v. 
Mihvankee,  228  U.  S.  572,  583,  and  for  the  legis- 
lative choice  of  methods  for  controlling  an  ap- 
prehended evil.     It  was  competent  for  the  city 
to  make  such  a  choice,  not  shown  to  be  irra- 
tional,  by   excluding    from   the   conduct    of   a 
du])ious  business  an  entire  class  rather  than  its 
objectionable  members  selected  by  more  empiri- 
cal methods.     See   WestfaU  v.   United  States, 
Ante,  p.  256. 
In  Plessy  v.  Ferguson,  supra,  upholding  the  consti- 
tutionality of  a  statutory  provision  requiring  equal  but 
separate  accommodations  for  the  white  and  colored 
races  in  public  vehicles,  the  Court  answered  the  objec- 
tion that  the  states  might  extend  the  mandatory  sepa- 
ration from  schools  and  public  vehicles  to  places  of 
business  or  even  to  the  streets,  as  follows  (P.  550) : 

The  reply  to  all  this  is  that  every  exercise 
of  the  police  power  must  be  reasonable,  and  ex- 
tend only  to  such  laws  as  are  enacted  in  good 
faith  for  the  promotion  of  the  public  good,  and 
not  for  the  aimoyance  or  oppression  of  a  par- 
ticular class.  Thus,  in  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  it  was  held  by  this  court  that  a 
municipal  ordinance  of  the  city  of  San  Fran- 
cisco *  *  *  ^vas  *  *  *  a  covert  at- 
tempt on  the  part  of  the  municipality  to  make 
an  ai'bitrary  and  unjust  discrimination  against 
the  Chinese  race.     *     *     * 
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So  far,  then,  as  a  conflict  with  the  Fourteenth 
Amendment  is  concerned,  the  case  reduces  itself 
to  the  question  whether  the  statute  of  Louisiana 
is  a  reasonable  regulation,  and  with  respect  to 
this  there  must  necessarily  be  a  large  discretion 
on  the  part  of  the  legislature. 

Surely,  in  pursuit  of  such  a  primary  and  proper 
objective  of  government  activities  in  time  of  war  as 
the  public  safety  of  the  West  Coast  area  most  subject 
to  attack,  it  was  reasonable  for  Congress,  the  Com- 
mander in  Chief,  and  the  other  military  authorities 
to  conclude  that  persons  likely  to  assist  an  attack  by 
the  Japanese  forces  would  be  found  within  the  group 
of  persons  of  Japanese  ancestry  rather  than  in  the 
rest  of  the  population.  This  distinction  was  not  an 
invidious  discrimination  prompted  by  race  prejudice 
and  seeking  an  objective  of  such  prejudice  such  as  the 
denial  of  a  common  calling  to  a  particular  race  with- 
out any  rational  difference  between  the  relations  of 
that  race  and  the  remainder  of  the  population  to  that 
particular  occupation  (Yick  Wo  v.  Hopkins,  supra). 
In  the  present  case,  however,  the  war  power  of  the 
Federal  Government  was  exercised  to  secure  the  lawful 
and  imperative  objective  of  public  safety  and  the  dis- 
tinction was  based  not  on  race  prejudice  but  on  military 
judgment  seeking  to  deal  with  the  group  most  likely  to 
contain  persons  who  would  assist  an  attack  by  the  Japa- 
nese military  forces.  It  is  a  shorthand  inaccuracy  of 
expression  to  say  that  the  distinction  was  based  solely 
on  race.  Legally,  it  is  more  accurate  to  say  that  the  dis- 
tinction was  based  upon  possible  allegiance  of  some 
members  of  a  group  to  the  Japanese  enemy  in  case  of 
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an  attack  and  the  gi'oup  was  properly  and  reasonably 
described  in  terms  of  persons  of  Japanese  ancestry.  In 
other  words,  the  distinction  is  based  not  on  the  mere 
fact  that  these  persons  were  of  Japanese  ancestry  but 
on  the  facts  that  such  persons  have  cultural  and  family 
ties  which  render  it  likely  that  among  them  will  be 
found  the  persons  who  would  help  this  particular  enemy 
which  was  likely  to  attack  the  area  in  which  they 
resided. 

That  the  distinction  is  not  based  on  race  alone  is 
also  indicated  by  the  reflection  that  even  if  Japanese 
had  succeeded  in  the  attempt  to  establish  that  they 
were  "free  white  persons,"  members  of  the  white  race, 
eligible  for  naturalization  {Ozawa  v.  United  States, 
260  U.  S.  178),  the  result  here  would  be  the  same  and 
such  naturalized  Japanese-American  citizens  would 
have  been  excluded  because  the  distinction  is  not 
based  on  race  alone  but  on  possible  enemy  loyalties  of 
some  of  the  group.  Similarly,  if  a  white  person  had 
become  a  Japanese  citizen  certainly  the  curfew  would 
have  been  applied  to  him  as  an  ''alien  Japanese" 
(Proclamation  No.  3)  because  the  distinction  is  not 
based  on  race  alone. 

The  appellants  also  apparently  object  to  the  classifi- 
cation on  the  gromid  that  Italian  and  German  alien 
enemies  were  not  included  {Korematsu,  p.  95).  The 
complete  legal  answer  to  that  contention  is  that  Con- 
gress may  deal  with  one  problem  even  though  it  does 
not  extend  its  control  to  a  similar  problem  or  to  in- 
clude all  possible  objects  of  its  regulation.  United 
States  V.  Carotene  Products  Co.,  304  U.  S.  144,  151. 


The  factual  answer  is  that  the  danger  to  be  appre- 
hended on  the  West  Coast  was  an  attack  by  the  Jap- 
anese enemy  and  the  ties  of  the  Japanese  on  the  Coast, 
not  the  Germans  and  Italians,  to  that  enemy. 

The  appellants  also  contend  that  it  was  unreasonable 
to  evacuate  them  without  individual  hearings  to  de- 
termine who  were  disloyal.  To  what  has  been  said 
concerning  the  impracticability  of  that  course  as  a 
matter  of  fact  {supra,  49),  there  may  be  added  here 
the  complete  legal  answer  that  the  individual  hearing 
required  by  due  process  in  matters  involving  exercise 
of  power  in  its  nature  judicial  is,  of  course,  not  a 
prerequisite  of  the  legislative  and  executive  action  here 
involved.  Clarke  v.  Deckehach,  supra,  p.  QQ.  Quaran- 
tines affect  the  healthly  as  well  as  the  ill  in  the  area 
affected  without  prior  hearings  to  determine  to  which 
members  of  the  groups  the  infection  is  limited  or  which 
members  may  be  immune  in  themselves  and  as  carriers 
of  the  disease.  Ex  parte  Caselli,  62  Mont.  201;  Ex 
parte  Johnson,  40  Cal.  App.  242 ;  Highland  v.  Schulte, 
123  Mich.  350;  cf.  Lih  v.  Hesterherg,  211  U.  S.  31. 

Where  a  class  as  a  whole  is  the  proper  object  of 
official  action  a  hearing  of  the  individual  is  entirely 
irrelevant  except  to  determine  membership  in  the  class. 
The  operative  fact  on  which  the  classification  was  made 
was  not  the  loyalty  or  disloyalty  of  the  individuals 
composing  the  class,  but  the  danger  of  the  existence  of 
a  group  of  over  100,000  persons  of  Japanese  descent 
on  the  West  Coast.  *'It  does  not  follow  that  because 
a  transaction  (person  in  this  case)  separately  consid- 
ered is  innocuous  it  may  not  be  included  in  a  prohibi- 
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tioii  the  scope  of  which  is  regarded  as  essential  in  the 
legislative  judgment  to  accomplish  a  purpose  within 
the  admitted  power  of  the  Government."  Jacob 
Riippert  V.  Caffey,  251  U.  S.  264,  291. 

It  is  the  central  misapprehension  of  the  argument 
for  individual  loyalty  hearings  to  suppose  that  the  ac- 
tion liere  was  directed  against  persons  on  the  basis 
of  tlieir  loyalty.  It  is  entirely  irrelevant,  therefore,  to 
assert  that  the  majority  of  the  individuals  evacuated 
were  ])erreetly  loyal  citizens  of  the  United  States,  as 
they  are.  The  rationale  of  the  action  here  in  contro- 
versy is  not  the  loyalty  or  disloyalty  of  individuals  but 
the  danger  from  the  residence  of  the  class  as  such 
within  a  vital  military  area.  If  there  was  a  rational 
basis  for  this  judgment  of  the  military  commander, 
then  the  only  question  that  can  be  submitted  to  inquiry 
is  whether  a  given  individual  was  or  was  not  a  person 
of  Japanese  ancestry.  And  it  is  not  contended  that 
any  mistake  of  fact  was  made  on  that  issue. 

It  is  submitted  that  the  appellants  have  failed  to 
establish  any  denial  of  due  process  of  law  in  the 
evacuation  and  curfew  requirement  as  applied  to  them 
in  these  cases. 

IV.  PUBLIC  LAW  503  IS  NOT  INVALID  BECAUSE  OF  ITS 
DELEGATION  OF  AUTHORITY  TO  THE  MILITARY 
COMMANDER 

It  cannot  be  successfully  contended  that  authoriz- 
ing military  commanders  to  fix  the  size  of  the  mili- 
tary areas  is  a  delegation  of  legislative  power.  Mc- 
Kinlcij  V.  United  States,  249  U.  S.  397.  The  objec- 
tion must  be  that  any  primaiy  standard  is  lacking 
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on  the  types  of  regulations  authorized  in  the  areas. 
The  very  fact,  however,  that  the  areas  are  to  be  mili- 
tary areas,  in  itself  suggests  a  primary  standard  and 
that  regulations  appropriate  to  a  military  area,  such 
as  curfew  and  evacuation  adopted  in  this  case,  are  the 
regulations  which  are  authorized.  Moreover,  the  stat- 
ute speaks  expressly  of  entering,  remaining  in,  leaving, 
or  committing  any  act  in  any  military  area  contrary  to 
the  regulations  adopted  for  an  area  of  such  a  character. 
Clearly  one  type  of  regulation  contemplated  by  this 
is  action  of  a  kind  related  to  leaving  an  area  of  a 
military  character  and  evacuation  is  such  a  type  of 
action  applicable  to  a  military  area. 

The  appellants  contend  that  Public  Law  503  is 
invalid  on  the  basis  that  it  is  an  miconstitutional 
delegation  of  legislative  power  in  that  it  does  not  cir- 
cumscribe the  executive  discretion  thereunder  within 
sufficiently  narrow  limits.  The  Government  contends 
that  the  words  of  the  statute  alone,  and  considered 
in  connection  with  its  legislative  history  and  the  na- 
ture of  the  power  involved,  the  war  power,  establish 
that  there  is  no  delegation  of  purely  legislative  power. 
Moreover,  it  must  be  borne  in  mind  that  prior  to  the 
enactment  of  Public  Law  503  on  March  21,  1942,  Gen- 
eral DeWitt  had  issued,  pursuant  to  Executive  Order 
9066,  Public  Proclamations  Nos.  1  and  2  (on  March  2 
and  March  16,  respectively),  which  proclamations 
initiated  the  evacuation  program.  Each  proclama- 
tion clearly  indicated  that  persons  would  subsequently 
be  excluded  from  the  zones  established  by  the  procla- 
mations.    The  evacuation  program  was  at  that  time 
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a  matter  of  public  proclamation,  public  knowledge  and 
discussion,  including  discussion  involving  members  of 
Congress  and  representatives  of  the  Government  de- 
partments concerned.  Under  these  circumstances, 
while  Public  Law  503  does  not  expressly  mention  the 
evacuation  program,  it  may  be  interpreted  as  though 
** restrictions  applicable  to  any  such  area  or  zone"  to 
which  it  referred,  meant  restrictions  imposed  to  effect 
the  evacuation  program. 

Even  assuming,  however,  that  P.  L.  503  were  not 
to  be  construed  as  suggested  above,  it  would  neverthe- 
less not  constitute  an  unconstitutional  delegation  of 
power.  The  constitutionality  of  a  delegation  of  Con- 
gressional power  with  respect  to  the  prosecution  of 
the  war  must  be  judged  by  a  special  standard  rather 
than  by  that  applicable  to  most  Congressional  powers, 
because  in  this  field  the  Constitution  itself  grants 
powers  to  the  President  as  well  as  to  Congress.  Cor- 
win,  op.  cit.  pp.  194-198.  With  respect  to  a  similar 
sphere  of  action,  the  conduct  of  foreign  relations,  the 
Supreme  Court  discussed  the  question  of  Congres- 
sional delegation  in  the  following  terms : 

It  is  important  to  bear  in  mind  that  we  are 
here  dealing  not  only  with  an  authority  vested 
in  the  President  by  an  exertion  of  legislative 
power,  but  with  such  an  authority  ])lus  the  very 
delicate,  plenary,  and  exclusive  power  of  the 
President  as  the  sole  organ  of  the  federal  gov- 
ernment in  the  field  of  international  relations — 
a  power  which  does  not  require  as  a  basis  for  its 
exercise  an  act  of  Congress,  but  which,  of  course, 
like  every  other  governmental  power,  must  be 
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exercised  in  subordination  to  the  applicable  pro- 
visions of  the  Constitution  *  *  *  congres- 
sional legislation  which  is  to  be  made  effective 
through  negotiation  and  injury  within  the  in- 
ternational field  must  often  accord  to  the 
President  a  degree  of  discretion  and  freedom 
from  statutory  restriction  which  would  not  be 
admissible  were  domestic  affairs  alone  in- 
volved. *  *  *  When  the  President  is  to  be 
authorized  by  legislation  to  act  in  respect  of  a 
matter  intended  to  affect  a  situation  in  foreign 
territory,  the  legislator  properly  bears  in  mind 
the  important  consideration  that  the  form  of 
the  President's  action — or,  indeed,  whether  he 
shall  act  at  all — may  well  depend,  among  other 
things,  upon  the  nature  of  the  confidential  in- 
formation which  he  has  or  may  thereafter  re- 
ceive, or  upon  the  effect  which  his  action  may 
have  upon  our  foreign  relations.  This  consider- 
ation, in  connection  with  what  we  have  already 
said  on  the  subject,  discloses  the  unwisdom  of 
requiring  Congress  in  this  field  of  governmental 
power  to  lay  down  narrowly  define  standards 
by  which  the  President  is  to  be  governed  *  *  * 
United  States  v.  Curtiss-WrigJd  Corp.,  299 
U.  S.  304,  319-322,  1936.'* 


^*  In  the  decision,  the  Court  pointed  out  the  similarity  of  the 
power  there  at  issue  with  the  Avar  power  in  the  following  passage : 
"It  results  that  the  investment  of  the  federal  government  with 
the  powers  of  external  sovereignty  did  not  depend  upon  the 
affirmative  grants  of  the  Constitution.  The  powers  to  declare  and 
wage  war,  to  conclude  peace,  to  make  treaties,  to  maintain  diplo- 
matic relations  with  other  sovereignties,  if  they  had  never  been 
mentioned  in  the  Constitution,  would  have  vested  in  the  federal 
government  as  necessary  concomitants  of  nationality"  ('299  U.  S. 
at  p.  318). 
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Similarly,  in  FieU  v.  Clark,  143  U.  S.  649,  the 
Court,  again  dealing  with  the  conduct  of  foreign  re- 
lations, indicated  that  the  nature  of  the  delegated 
power  was  of  major  significance  in  determining  the 
permissible  scope  of  its  delegation  (143  U.  S.  at  p. 
691).  The  logic  of  the  Court's  approach  in  the  Ciir- 
tiss-Wright  opinion  is  particularly  applicable  to  the 
war  power.  For  in  view  of  the  broad  power  which 
the  Constitution  itself  grants  to  the  President  with 
respect  to  the  prosecution  of  the  war  {supra,  p.  34), 
there  would  be  little  rationality  in  Congress  narrowly 
limiting  the  scope  of  the  President's  discretion  when 
delegating  war  power  to  him. 

Broad  powers  have  habitually  been  granted  to  the 
President  in  wartime  legislation,  a  fact  which  in  itself 
is  important  in  considering  the  constitutionality  of  the 
instant  delegation  {Field  v.  Clark,  cited  supra  at  p. 
683).  In  one  of  the  few  cases  in  which  the  constitu- 
tionality of  a  war  measure  has  been  discussed  from 
the  standpoint  of  the  extent  of  the  delegation  of 
power,  the  Court  said: 

The  Act  (respecting  the  disposition  of  alien 
enemies'  property)  went  as  far  as  was  reason- 
ably practicable  under  the  circumstances  exist- 
ing. It  was  peculiarly  within  the  province  of  the 
Commander  in  Chief  to  know  the  facts  and  to 
determine  what  disposition  should  be  made  of 
enemy  properties  in  order  effectively  to  carry 
on  the  war.  United  States  v.  Chemical  Foun- 
dation, 272  U.  S.  1,  12. 

Generally,  in  upholding  war  legislation  conferring 
broad  powers  on  the  President,  the  Court  has  not  con- 
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sidered  it  necessary  to  discuss  the  delegation  question 
but  has  merely  adverted  to  the  cognate  powers  of  the 
President  and  the  Congress  in  the  war-making  field. 
In  an  early  case,  The  Thomas  Gihhons,  8  Cranch,  420, 
the  Court  dealt  with  a  statute  authorizing  the  Presi- 
dent "  'to  establish  and  order  suitable  instructions  for 
the  better  governing  and  directing  the  conduct'  of 
private  armed  vessels,"  under  which  the  President 
had  commissioned  privately  owned  vessels  and  in- 
structed their  masters  as  to  the  capture  of  prize 
(8  Cranch  at  p.  426,  431).  The  Court  said  that  it  did 
*'not  think  it  necessary  to  consider  how  far  he  (the 
President)  would  be  entitled,  in  his  character  of  com- 
mander in  chief  *  *  *  independent  of  any  stat- 
ute" to  take  such  action  because  he  was  clearly  author- 
ized to  take  it  by  the  statute.  On  this  point,  the  Court 
held:  ''The  language  of  this  provision  (quoted  above) 
is  very  general,  and  in  our  opinion,  it  is  entitled  to  a 
liberal  construction,  both  uj^on  the  manifest  intent  of 
the  legislature,  and  the  ground  of  public  policy"  (8 
Cranch,  at  p.  426). 

The  Court  handled  in  similar  fashion  the  broad  del- 
egations of  Congressional  power  to  the  President  in 
the  Civil  War  and  in  the  last  World  War.  In  Ham- 
ilton V.  Dillin,  21  Wall.  73,  the  Court  considered  a 
statute  which  prohibited  commercial  intercourse  be- 
tween the  citizens  of  the  North  and  the  South  except 
insofar  as  the  President  permitted  such  intercourse 
and  subject  to  the  conditions  imposed  by  him.  The 
Court  declared: 

Whether,    in   the   absence    of    Congressional 
action,  the  power  of  permitting  partial  inter- 
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course  with  a  public  enemy  may  or  may  not  be 
exercised  by  the  President  alone,  who  is  consti- 
tutionally invested  with  the  entire  charge  of 
hostile  operations,  it  is  not  now  necessary  to 
decide,  although  it  would  seem  that  little  doubt 
could  be  raised  on  the  subject  *  *  *.  But 
without  pursuing  this  inquiry,  and  whatever 
view  may  be  taken  as  to  the  precise  boundary 
between  the  legislative  and  executive  powers  in 
reference  to  the  question  under  consideration, 
there  is  no  doubt  that  a  concurrence  of  both 
affords  ample  foundation  for  any  regulations 
on  the  subject  (21  Wall,  at  pp.  87,  88). 

During  the  last  World  War  a  statute  gave  the  Pres- 
ident power  "to  take  possession  and  assume  control 
of  any  system  or  systems  of  transportation,  or  any  part 
thereof,  and  to  utilize  the  same,  to  the  exclusion  as 
far  as  may  be  necessary  of  all  traffic  thereon,  for  the 
transfer  or  transportation  of  troops,  war  material 
and  equipment,  or  for  such  other  purposes  connected 
with  the  emergency  as  may  be  needful  or  desirable" 
\{Nort}i€rn  Pacific  Railway  [Co.  v.  North  Dakota, 
supra).  Without  differentiating  between  the  execu- 
tive and  legislative  branches  of  the  federal  govern- 
ment, the  Court  gave  effect  to  the  statute  on  the  basis 
of  ''the  complete  and  undivided  character  of  the  war 
power  of  the  United  States"  (205  U.  S.  at  p.  149). 

The  case  of  Dakota  Central  Telephone  Co.  v.  South 
Daloia,  250  U.  S.  163,  involved  a  similar  statute,  which 
authorized  the  President  to  assume  control  of  any  com- 
munication system  "and  to  operate  the  same  in  such 
manner  as  may  be  needful  or  desirable  for  the  dura- 
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tion  of  the  war. ' '    With  respect  to  this  delegation  the 
Court  merely  said : 

*     *     *     That  under  its  war  power  Congress 
possessed  the  right  to  confer  upon  the  Presi- 
dent the  authority  which  it  gave  him  we  think 
needs  nothing  here  but  statement,  as  we  have 
disposed  of  that  subject  in  the  North  Dakota 
Railroad  Rate  Case  (Northern  Pacific  Railway 
Co.  V.  North  Dakota,  supra).    And  the  com- 
pleteness of  the  war  power  under  which  the  au- 
thority was  exerted  and  by  which  completeness 
its  exercise  is  to  be  tested  suf&ces,  we  think,  to 
dispose  of  the  many  other  contentions  urged  as 
to  the  want  of  power  in  Congress  to  confer  upon 
the  President  the  authority  which  it  gave  him 
(p.  183). 
In  Highland  v.  Russell  Car  Co.,  279  U.  S.  253,  the 
Court  considered  a  statute  giving  the  President  the 
power  to  fix  the  price  of  coal ;  after  discussing  the  de- 
velopment of  the  regulatory  program  the  Court  said: 
**But  this  arrangement  having  failed  to  give  assur- 
ance of  an  adequate  supply,  Congress  and  the  Presi- 
dent found  it  necessary  to  take  the  steps  here  involved 
.     .     .    the  Congress  and  the  President  exert  the  war 
power  of  the  nation,  and  they  have  wide  discretion  as 
to  the  means  to  be  employed  successfully  to  carry  on" 
(279  U.  S.  at  pp.  260,  261,  262). 

In  view  of  the  doctrine  of  the  Curtiss-W right  case, 
supra,  the  haziness  of  the  line  separating  the  execu- 
tive and  the  legislative  power  with  respect  to  the 
prosecution  of  the  war,  and  the  history  of  broad 
delegations  of  Congressional  war  power  to  the  Presi- 
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dent,  the  authority  delegated  by  Public  'Law  503  should 
not  be  considered  to  be  imconstitutional. 

V.  EVACUATION  AND  CURFEW  WERE  NOT  AN 
INVALID  EXERCISE  OF  MARTIAL  LAW 

The  court  below  a])parently  took  the  view  that  the 
evacuation  and  curfew  constituted  an  exercise  of  the 
power  of  martial  law;  that  ''such  ])ower  only  is  tole- 
rated in  the  first  instance  if  a  state  of  'martial  law* 
has  been  proclaimed  by  the  proper  authority  and  in 
the  ultimate  only  if  the  facts  prove  the  existence  of 
the  military  necessity  therefor"  (R.  30) ;  that  the 
failure  to  declare  martial  law  strongly  implies  that 
there  is  no  necessity  for  such  action  (E.  40) ;  and  that 
Congress  might  have  declared  martial  law  and  there- 
upon the  courts  might  have  become  adjuncts  of  the 
General  Commanding  but  in  its  absence  the  court 
nmst  apply  ordinary  law  and  protect  the  rights  of  a 
citizen  in  a  criminal  case  and  by  such  standards  Con- 
gress could  not  constitutionally  make  a  distinction 
based  on  Japanese  ancestry  (R.  44-45).  The  court 
below  also  states  that  any  doctrine  of  partial  martial 
law  is  unsound  (R.  35)  and  that  although  Congress 
could  declare  martial  law  if  the  facts  warranted  such 
a  declaration  it  could  not  in  uninvaded  loyal  territory 
delegate  to  military  commanders  the  power  to  make 
regulations  having  the  effect  of  criminal  laws. 

The  Government  contends  that  if  its  view  is  correct, 
that  this  case  plainly  involves  an  exercise  of  the  fed- 
eral legislative  and  executive  war  powers  which  is  not 
so  arbitrary  as  to  be  prohibited  by  the  Fifth  Amend- 
ment, there  is  no  need  legally  to  consider  the  evacua- 
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tion  and  curfew  in  terms  of  the  martial  law  decisions 
in  the  absence  of  any  such  decision  indicating  that  the 
particular  action  taken,  evacuation  and  curfew,  was 
unlawful  except  under  a  state  of  facts  in  which  the 
civil  government  had  been  wholly  replaced  by  the  mili- 
tary authorities.  In  other  words,  if  the  decisions  on 
the  war  powers  not  discussing  martial  law  sustain  the 
action  taken  and  if  no  decision  involving  martial  law 
requires  a  contrary  result,  reliance  on  the  martial  law 
authorities  is  unnecessary.  In  view  of  the  fact,  how- 
ever, that  the  court  below  treats  this  case  entirely  as 
a  matter  of  martial  law,  and  does  not  discuss  the  other 
war-power  judicial  authorities  relied  on  by  the  Grov- 
ernment,  the  martial-law  authorities  will  also  be  con- 
sidered. 

An  examination  of  the  martial  law  decisions  invari- 
ably results  in  the  conclusion  that  the  decisions  dis- 
close conflict  and  confusion  (8  Ops.  A.  G.  365 ;  Charles 
Fairman,  Law  of  Martial  Bide  and  the  National 
Emergency,  55  H.  L.  R.  1253,  1258),  which  perhaps  is 
not  surprising  as  a  matter  of  human  nature  in  that 
they  express  views  of  the  civil  judiciary  concerning 
military  control  usually  superseding  judicial  functions 
against  the  background  of  the  historical  political  tra- 
ditions of  democratic  peoples  who  view  with  alarm 
the  ascendency  of  the  military  authorities  in  less  dem- 
ocratic nations.^^ 


^^  Charles  Fairman,  also  author  of  "The  Law  of  Martial  Rule" 
(1930),  speaking  of  this  general  question,  was  reported  by  the  San 
Francisco  Chronicle  for  March  4,  1942  (p.  14),  as  follows: 

"Probably  the  problem  will  only  be  confused  by  talking  about 
martial  law.  The  President  has  made  no  such  proclamation,  and 
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It  is  submitted,  however,  that  the  application  of 
these  decisions  to  this  situation  is  clear  if  it  is  under- 
stood that  the  exercise  of  federal  martial  law  in  time 
of  war  (as  distinguished  from  a  State  Governor's 
exercise  of  martial  law  to  quell  a  local  insurrection) 
is  just  one  of  the  many  types  of  exercise  of  the  federal 
war  power.  Many  of  the  exercises  of  the  war  power 
obviously  have  no  relation  to  what  is  popularly  thought 
of  as  martial  law.  For  example,  when,  in  time  of 
peace,  the  Congress  appropriates  money  for  the  con- 
struction of  a  battleship  or  a  dam  or  for  the  support 
of  the  army,  no  one  would  think  Congress  had  declared 
martial  law.  Ashwmider  v.  Tennessee  Valley  AutJior- 
ity,  297  U.  S.  288.  On  the  other  hand,  the  actions 
taken  by  the  civil  governor  and  by  the  military  gov- 
ernor of  the  Territory  of  Hawaii  following  the  attack 
of  December  7,  1941,  resulting  in  military  custody  of 
a  citizen  without  trial,  have  been  termed  a  valid  exer- 
cise of  martial  law  by  this  Court. 

This  difference  of  degree  in  the  exercise  of  the  war 
powers  is  a  source  of  the  conceptual  confusion  con- 
cerning martial  law.  Actually  any  exercise  of  the 
war  power  must,  as  has  been  shown  above,  be  reason- 
ably related  to  the  military  end  sought  and  reasonably 
necessary  to  the  achievement  of  that  end.  As  the 
emergency  becomes  more  grave,  however,  the  scope  of 
reasonable  governmental  conduct  and  even  of  military 

if  he  (lid,  his  constitutional  powers  would  not  be  increased  one 
whit.  The  question  in  every  case  of  military  control  would  still 
be,  can  the  action  complained  of  be  justified  as  apparently  reason- 
able and  api)roi)riate,  under  the  circumstances,  to  the  defense  of 
the  nation  and  the  prosecution  of  the  war?" 
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conduct  which  is  reasonable  necessarily  expands  until 
finally,  as  some  writers  have  put  it,  if  the  military 
situation  actually  requires  it,  the  will  of  the  general 
governs  (Faimian,  op.  cit.  55  H.  L.  R.  1253,  1259). 

Those  exercises  of  the  war  power  which  involve  the 
most  drastic  changes  from  govenmiental  customs  in 
times  of  peace  have  been,  but  need  not  be,  termed 
exercises  of  martial  law.  Sterling  v.  Constantin,  287 
U.  S.  376 ;  Moyer  v.  Peahody,  212  U.  S.  78.  The  test 
for  the  validity  of  the  exercise  of  martial  law  is  iden- 
tical to  the  test  for  the  propriety  of  any  exercise  of 
the  war  power.  An  accepted  definition  of  martial  law 
is  stated  as  follows,  AViener,  "A  Practical  Manual  Of 
Martial  Law"  (1940)  p.  16. 

Martial  law  is  the  public  law  of  necessity. 
Necessity  calls  it  forth,  necessity  justifies  its 
exercise,  and  necessity  measures  the  extent  and 
degree  to  which  it  may  be  employed. 

The  fact  that  many  exercises  of  the  war  power, 
such  as  the  peacetime  maintenance  of  military  estab- 
lishments, require  no  particular  formal  invocation  of 
the  w-ar  power  and  the  fact  that  martial  law  cus- 
tomarily is  formally  declared  either  by  the  Chief 
Executive  or  a  military  commander  supplies  no  basis 
for  a  distmction  between  the  war  power  and  martial 
law,  because  the  proclamation  of  martial  law  is  not 
necessary  to  its  exercise  but  ''must  be  regarded  as 
the  statement  of  an  existing  fact,  rather  than  the 
legal  creation  of  that  fact."  8  Ops.  A.  G.  365,  374; 
Wiener,  op.  cit.,  pp.  19-20. 

It  is,  therefore  submitted  that  the  fundamental 
question  in  the  case  at  bar  is  whether  the  evacuation 
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program  is,  under  all  the  circumstances,  a  proper 
exercise  of  the  war  power.  It  is  unnecessary  legally, 
and  it  may  he  undesirable  generally,  to  decide  the 
subsidiary  question  of  terminology  whether  this  par- 
ticular exercise  of  the  war  power  falls  within  that 
l^art  of  the  scope  of  the  war  power  which  is  popularly 
called  martial  law.  On  the  one  hand  it  is  a  substan- 
tial exercise  of  the  war  power  over  personal  liberty 
and  for  that  reason  might  possibly  be  called  martial 
law.  On  the  other  hand  it  is  not  the  type  of  control 
usually  associated  with  martial  law  (Ex  parte  Milli- 
gan,  4  Wall.  2 ;  Zimmerman  v.  Walker,  decided  by  this 
Court  December  14,  1942)  and  might  be  exercised  by 
civilian  authorities  as  is  contemplated  under  the  English 
statute  and  regulations  {supra,  p.  42)  without  making 
any  reference  to  martial  law.  Indeed,  in  view  of  the 
fact  that  in  popular  opinion  greater  military  control 
than  here  involved  and  suspension  of  the  civil  govern- 
ment including  the  courts  is  associated  with  the  state 
of  martial  law,  it  might  be  more  useful  not  to  label 
the  exercise  of  the  war  power  here  involved  as 
martial  law.^" 


^^  Tlie  most  recent  example  of  the  varyino-  deo;rees  of  military 
control  which  may  be  exercised  under  martial  law  is  contained  in 
General  Emmons'  proclamation  a  few  days  ago  providing  that 
in  Hawaii  where  martial  law  in  all  senses  of  the  term  prevails 
and  the  suspension  of  the  writ  of  habeas  corpus  is  continued, 
nevertheless  full  jurisdiction  and  authority  are  relinquished  by  the 
Commanding  General  to  the  Ciovernor  and  other  civihan  officers  in 
resi)e<:-t  of  numerous  matters  including  the  conduct  of  both  crimi- 
nal and  civil  proceedings  with  certain  exceptions,  censorship  of 
the  mails,  and  various  govermnental  activities  such  as  control  of 
transportation,  public  healtii.  and  other  nuitters. 
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Appellants  argue  that  the  evacuation  program  is 
necessarily  that  type  of  exercise  of  the  war  power 
which  must  be  called  martial  law,  and  that  martial 
law  could  not  be  declared  on  the  Pacific  Coast  under 
the  dictum  of  the  Milligan  case,  supra.  As  this  Court 
knows,  the  question  in  the  Milligan  case  was  whether 
Milligan  could  constitutionally  be  tried  by  a  military 
commission  at  Indianapolis,  Indiana,  and  sentenced  to 
death.  By  the  Act  of  March  3,  1863,  12  Stat.  755, 
Congress  had  expressly  provided  that  the  President 
might,  in  his  judgment,  suspend  the  privilege  of  the 
writ  of  habeas  cor]3us,  and  provided  further  for  the 
detention  of  political  prisoners  pending  the  next  sitting 
of  the  federal  grand  jury.  The  Supreme  Court  unan- 
imously held  merely  that  the  Executive  was  not  en- 
titled to  try  Milligan  by  military  commission,  be- 
cause Congress  had  provided  a  method  of  dealing  with 
disloyal  persons  and  had  not  provided  for  trial  by 
military  commission."  Compare  United  States  ex  rel. 
Qidrin  v.  Cox,  United  States  Supreme  Court  October 
29, 1942 ;  87  Law  Ed.  1. 

Conceding  for  the  sake  of  the  particular  argument, 
that  the  further  doctrine  of  the  majority  opinion  has 
been  so  often  quoted  that  it  has  come  to  be  declaratory 
of  the  law,  that  opinion  is  distinguishable.     The  fac- 


^^  The  dissenting  opinion  in  Zimmerman  v.  Walker,  supra,  states 
that  the  broader  views  of  the  majority  of  the  Court  in  the  Milligan 
case  are  not  dicta  because  the  Government  had  argued  that  Milli- 
gan could  be  detained  whether  or  not  authorized  by  Congress.  It 
is  respectfully  submitted  here  that  the  Government's  argument 
may  indicate  that  the  dicta  were  well  considered  but  nevertheless 
they  were  dicta. 
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tual  question  with  which  the  Court  was  there  dealing 
was  whether  the  military  commander,  in  the  exercise 
of  the  war  power  could,  in  an  area  not  threatened  by 
invasion  or  insurrection  and  in  which  the  courts  were 
functioning  entirely  normally,  usurp  the  function  of 
the  courts  and  try  Milligan  before  a  military  com- 
mission. The  dictum  of  the  majority  states  that  even 
Congress  could  not  do  this.  The  majority  opinion  in 
the  Milligan  case  certainly  does  not  hold  that  an  exer- 
cise of  the  war  power  totally  unrelated  to  the  func- 
tioning or  the  nonfunctioning  of  the  courts  is  to  be 
tested  by  that  criterion.  The  issue  there  decided  was 
stated  succinctly  as  follows  (at  pp.  118-119) : 

The  controlling  question  in  the  case  is  this: 
Upon  the  facts  stated  in  Milligan 's  petition, 
and  the  exhibits  filed,  had  the  military  commis- 
sion mentioned  in  it  jurisdiction,  legally,  to  try 
and  sentence  him?  Milligan  *  *  *  (was) 
arrested  by  the  military  power  of  the  United 
States,  imprisoned,  and,  on  certain  criminal 
charges  preferred  against  him,  tried,  convicted, 
and  sentenced  to  be  hanged  by  a  military  com- 
mission *  *  *.  The  power  of  punishment 
is  alone  thought  the  means  which  the  laws  have 
provided  for  that  purpose,  and  if  they  are  in- 
effectual, there  is  an  immunity  from  punish- 
ment    *     *     *. 

The  Court  then  declared  that  "every  trial  involves 
the  exercise  of  judicial  power";  that  no  part  of  the 
judicial  power  of  the  United  States — which  is  vested 
'*in  the  Supreme  Court,  and  in  such  inferior  courts 
as  the  Congress  may  *  *  *  establish"  by  Article 
III,  section  1  of  the  Constitution — was  possessed  by 
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the  comniission  which  tried  Milligan;  and  that  there 
was  no  sanction  for  Milligan's  trial  by  a  body  which 
did  not  possess  such  judicial  power  when,  in  the  State 
where  he  was  tried,  the  ''Courts  (were)  always  open 
to  hear  criminal  accusations"  (4  Wall.,  at  p.  121). 
The  Court  held  that  Milligan's  trial  was  unconstitu- 
tional on  the  additional  ground  that  under  the  Sixth 
Amendment  to  the  Constitution  "citizens  of  states 
where  the  courts  are  open,  if  charged  with  crime,  are 
guaranteed  the  inestimable  privilege  of  trial  by  jury 
in  all  criminal  prosecutions"  (4  Wall.,  at  p.  123). 
Thus  the  rule  of  the  Milligan  case  with  respect  to  the 
significance  of  the  uninterrupted  functioning  of  the 
courts  or  the  constitutionality  of  exercise  of  military 
power,  was  intended  only  to  apply,  and  logically  can 
only  apply,  in  instances  where  the  military  forces 
assume  civil  judicial  functions. 

Although  the  Milligan  case  is  not  particularly  rele- 
vant since  neither  opinion  applies  to  the  case  at  bar, 
it  may  be  said  that  even  the  majority  opinion  precisely 
fits  the  theory  of  law  which  is  here  urged.  As  has 
been  said  repeatedly,  the  test  of  the  exercise  of  the  war 
power  is  reasonableness.  This  would  appear  to  be 
eminently  reasonable.  Military  necessity  may  require 
the  detention  of  a  person  until  the  military  crisis  is 
over  (Moyer  v.  Peahody,  212  U.  S.  78),  but  this  might 
be  a  sufficient  military  measure  and  it  might  not  be 
necessary  to  impose  a  punishment  which  would  endure 
after  the  termination  of  the  military  crisis  (by  the 
time  Milligan's  case  reached  the  SujDreme  Court  his 
sentence  had  been  commuted  to  life  imprisomiient) . 
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In  fact,  the  majority  opinion  itself  makes  it  abun- 
dantly clear  that  the  majority  believed  that  there  was 
no  military  necessity  for  the  action  taken  by  the  mili- 
tary in  that  case.    At  p.  122  it  is  said : 

Why  was  he  (Milligan)  not  delivered  to  the 
Circuit  Court  of  Indiana  to  be  proceeded 
against  according  to  law?  No  reason  of  neces- 
sity could  be  urged  against  it ;  because  Congress 
had  declared  penalties  against  the  offenses 
charged,  provided  for  their  punishment  and 
directed  that  coui't  to  hear  and  determine  them. 
And  soon  after  this  military  tribunal  was  end- 
ed, the  Circuit  Court  met,  peacefully  transacted 
its  business  and  adjourned.  It  needed  no  bayo- 
nets to  protect  it  and  required  no  military  aid 
to  execute  its  judgments. 
On  p.  127  the  majority  said  further: 

It  is  difficult  to  see  how  the  safety  of  the 
country  required  martial  law  in  Indiana.    [Em- 
phasis by  the  Court.] 
The  minority  opinion  also  makes  clear  that  a  large 
measure   of  the   difference   of   opinion   between   the 
majority  and  the  minority  was  as  to  whether  the  Con- 
gress   could    reasonably    have    determined    that    the 
public  danger  in  Indiana  was  sufficiently  great  to  war- 
ran!  the  legislation  whicli  the  majority  gratuitously 
stated  Congress  could  not  enact.    At  p.  140  it  is  said : 

Where  peace  exists  the  laws  of  peace  nmst 
prevail.  What  we  do  maintain  is,  that  when 
the  nation  is  involved  in  war  and  some  portions 
of  the  country  are  invaded,  and  all  are  exposed 
to  invasion,  it  is  within  the  power  of  Congress 
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to  determine  in  what  states  or  districts  such 
great  and  imminent  public  danger  exists  as 
justifies  the  authorization  of  military  tribunals 
for  the  trial  of  crimes  and  offenses  against  the 
discipline  or  security  of  the  army  or  against  the 
public  safety. 

The  Court  then  goes  on  to  discuss  those  conditions 
prevailing-  in  Indiana  at  the  time  of  Milligan^s  arrest 
indicating  danger  to  the  public  safety,  and  further 
states  (at  p.  140)  : 

We  cannot  doubt  that,  in  such  a  time  of 
public  danger,  Congress  had  power,  under  the 
Constitution,  to  provide  for  the  organization  of 
the  military  commission  and  for  trial  by  that 
commission  of  persons  engaged  in  conspiracy. 

Thus  it  appears  that  much  of  the  division  of  the 
court  in  that  case  was  due  to  a  different  evaluation 
of  the  facts,  and  it  is  by  no  means  clear  that  if  all  of 
the  members  of  the  court  had  found  that  military 
necessity  required  Milligan's  trial  by  commission,  any 
member  of  the  court  would  have  suggested  that  Con- 
gress lacked  power  to  authorize  such  a  trial. 

Thus  the  military  action  tested  in  the  Milligan  case 
appears  to  have  been  in  fact  and  in  the  opinion  of  the 
majority  in  excess  of  military  necessity,  arbitrary 
and  unreasonable,  and  thus  the  majority  opinion  can 
be  fitted  precisely  into  the  Government's  theory  of  the 
law  applicable  to  the  case  at  bar. 

The  development  of  the  English  law  also  indicates 
that  it  is  unnecessary  to  specify  as  a  matter  of  termi- 
nology whether  governmental  control  of  liberty  in 
time  of  war  is  martial  law.     The  majority  opinion 
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in  the  MiUigan  case  appears  to  have  been  greatly  in- 
fluenced by  the  attitude  in  England  that  martial  law 
cannot  prevail  where  the  civil  courts  are  open  ex- 
pressed in  connection  with  hostility  towards  severe 
military  repression  of  revolts  in  Demerara  and  Ja- 
maica. Fairman,  op.  ct.  55  H.  L.  R.  1253,  1254.  By 
the  time  of  the  more  serious  national  strife  of  the 
Boer  War,  however,  the  Judicial  Committee  of  the 
Privy  Council  was  prepared  to  abandon  the  doctrine 
that  martial  law  may  not  obtain  in  areas  in  which 
the  courts  are  open.  Ex  parte  Marais  (1902),  A.  C. 
109.  This  view  was  affirmed  in  the  cases  arising  dur- 
ing the  Irish  Rebellion.  The  King  v.  Allen  (1921), 
2  Ir.  R.  241;  The  King  (Garde)  v.  StricMmd  (1921), 
2  Ir.  R.  37;  The  King  {Ronayne  and  Midcahy)  v. 
StricMand  (1921),  2  Ir.  R.  333.  By  the  time  of  the 
present  war,  however.  Parliament  had  gone  beyond 
the  concept  of  the  necessity  of  formal  martial  law 
as  a  means  of  defense,  and  had  provided  in  the  Emer- 
gency Powers  (Defense)  Act  (2  and  3  Geo.  VI,  c.  62 
(1939)),  extending  the  Defense  of  the  Realm  Act  of 
the  First  World  War  (4  and  5  Geo.  V,  c.  29  (1914)), 
and  conferring  almost  unlimited  power  on  the  execu- 
tive. Under  Section  18  (B)  of  the  regulations  mider 
the  Act  the  Secretary  of  State  for  Home  Affairs  is 
authorized  to  detain  persons  "with  a  view  to  pre- 
venting (the  i)erson  detained)  acting  in  a  manner 
prejudicial  to  the  safety  or  the  defense  of  the  Realm." 
The  lawfulness  of  such  a  detention  has  been  upheld 
by  the  House  of  Lords  without  reliance  on  martial 
law.    Liversidge  v.  Anderson  (1942),  1  A.  C.  20.     See 
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Carr,  A  Regulated  Liberty,  42  Col.  L.  R.  339.  The 
most  striking  parallel  of  British  practice  to  the  evacu- 
ation program  is  the  regulations  providing  that  the 
Secretary  of  State  or  the  Admiralty  might  evacuate 
persons  or  classes  from  areas  if  it  should  appear  nec- 
essary or  expedient  to  do  so  for  the  purpose  of  meet- 
ing any  actual  or  apprehended  attack  {supra  42). 
The  significance  of  the  British  detention  and  evacua- 
tion regulations  is  that  they  are  expressly  to  be  im- 
posed not  by  martial  law,  but  merely  by  the  ordinary 
civil  executive  authorities. 

It  is  submitted  that  the  court  below  erroneously 
viewed  the  problem  as  one  in  which,  in  the  absence 
of  a  declaration  of  martial  law  replacing  the  ordinary 
functions  of  the  civil  government  including  the  courts, 
the  Congress  and  the  President  could  not  under  the 
war  powers  order  the  evacuation  and  curfew.  Whether 
or  not  this  exercise  of  the  war  powers  is  termed  an 
exercise  of  martial  law,  it  was  a  reasonable  exercise 
of  the  war  power  not  prohibited  by  any  specific  clause 
of  the  Constitution  and  therefore  is  valid  and  con- 
stitutional. 

VI.  THE  MISCELLANEOUS  CONSTITUTIONAL  OBJEC- 
TIONS RAISED  BY  THE  APPELLANTS  ARE  WITHOUT 
MERIT 

The  appellants  contend  that  Public  Law  503  does 
not  conform  to  the  criteria  established  under  the  Fifth 
and  Sixth  Amendments  with  respect  to  the  necessity 
for  definite  and  certain  standards  of  criminal  conduct. 
The  Government  contends  that  whether  or  not  the 
terms  of  the  statute,  standing  alone,  are  sufficiently 
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definite  to  apprise  the  defendant  of  conduct  made 
criminal  thereby,  the  defendant  has  no  valid  constitu- 
tional objection  if  he  had,  prior  to  his  commission  of 
the  offense,  adequate  guidance  so  that  he  could,  if 
he  chose,  avoid  unlawful  conduct. 

The  regulations  and  orders  authorized  by  the  statute 
and  violated  by  the  appellants,  define  with  minute 
particularity  the  conduct  which  is  to  be  deemed  crimi- 
nal under  the  statute.  In  fact,  the  orders  defining  the 
conduct  interdicted  by  Public  Law  503  were  so  drawn, 
and  given  such  publication,  that  no  person  in  the  area 
in  which  appellants  resided  could  have  escaped  laiowl- 
edge  as  to  the  precise  physical  movements  that  were 
lawful  or  criminal  on  his  part.  It  is  well  established 
that  the  validity  of  a  statute  and  indictment  from  the 
standpoint  of  certainty  is  to  be  judged  not  only  by  the 
terms  of  the  statute  but  also  by  pertinent  regulations 
or  orders  defining  the  offense.  Kay  v.  United  States, 
303  U.  S.  1,  8;  United  States  v.  Shreveport  Grain  & 
El.  Co.,  287  U.  S.  77;  Interyiational  Harvester  Co.  v. 
Kentucky,  234  U.  S.  216. 

United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  81 
is  not  controlling  because  the  statute  merely  stated 
''that  it  is  hereby  made  unlawful  for  any  person  will- 
fully *  *  *  to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in  or  with  any 
necessaries"  (255  U.  S.  at  89)  and  since  this  general 
language  was  not  defined  by  regulation  or  order. 
Since  the  statute,  as  the  Court  said,  did  not  forbid 
"any  specific  or  definite  act"  (p.  89),  the  public  was  not 
informed,  except  in  vague  and  indefinite  terms,  of  the 
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type  of  conduct  that  was  to  be  penalized.  The  holding 
that  the  defendant  could  not  be  held  to  answer  for 
commission  of  a  crime  under  such  circumstances  is 
clearly  inapplicable  in  the  instant  case.'' 

Very  brief  reference  is  believed  to  be  sufficient  for 
a  few  of  the  points  raised.  The  constitutional  prohi- 
bition of  Bills  of  Attainder  clearly  has  no  application. 
The  evacuation  and  curfew  orders  were  precautionary 
measures  and  did  not  attempt,  as  appellant  Hiraba- 
yashi  suggests,  to  pronounce  the  persons  affected 
thereby  guilty  of  criminal  conduct,  either  individually 
or  collectively.  ''A  Bill  of  Attainder  is  a  legislative 
act  which  inflicts  punishment  without  a  judicial  trial" 
for  a  past  act  which  was  not  punishable  at  the  time 
of  its  commission.  Cummings  v.  Missouri,  4  Wall. 
277,  323;  Ex  parte  Garland,  4  Wall.  333,  377;  Pierce 
v.  Carskadon,  16  Wall.  234.  As  to  the  argument  based 
on  the  prohibition  of  involuntary  servitude,  no  order 
of  detention  is  involved  in  the  instant  litigation ;  even 
if  it  were,  the  appellants  have  failed  to  note  the  Su- 
preme Court  decision  with  respect  to  this  prohibition, 
in  which  it  was  stated:  ^'The  meaning  of  this  is  as 


^®  The  argument  of  the  appellant  Korematsii  appears  to  confuse 
to  some  extent  the  question  of  delegation  of  power  by  a  criminal 
statute  with  the  question  of  the  certainty  with  which  criminal 
conduct  must  be  defined.  It  is  clear  that  where  a  delegation  of 
legislative  power  would  otherwise  be  valid,  the  fact  that  the 
statute  employs  a  criminal  sanction  does  not  make  the  delegation 
unconstitutional.  This  was  early  affirmed  in  the  case  of  United 
States  V.  Grimaud^  220  U.  S.  506,  and  was  recently  reaffirmed  in 
Kay  V.  United  States  (see  svpra),  which  cited  the  Grim  and  case 
and  United  States  v.  Shreveport  Grain  and  El.  Co.  (supra).  On 
the  same  point,  see  McKirdey  v.  United  States,  249  U.  S.  397. 
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clear  as  language  can  make  it.  The  things  denounced 
are  slavery  and  involuntary  servitude  *  *  *,  All 
understand  by  these  terms  a  condition  of  enforced 
compulsory  service  of  one  to  another."  Hodges  v. 
United  States,  203  U.  S.  1,  16.  The  prohibition  of 
unreasonable  searches  and  seizures  applies  to  the 
jihysical  action  of  breaking  and  entering  a  person's 
propei-ty  or  subjecting  the  property  or  the  person  to 
forcible  search  without  that  person's  consent.  The 
cases  cited  on  this  point  by  the  appellants,  which  re- 
late to  the  use  of  such  seized  material  as  evidence  or 
the  seizure  of  persons  without  warrant,  show  the  in- 
applicability of  this  prohibition  to  the  present  case. 

CONCLUSION 

It  is  respectfully  submitted  that  the  judgments  be- 
low in  this  case,  and  in  the  Korematsu  and  Hiraba- 
yashi  cases,  should  be  affirmed. 

Charles  Fahy, 
Director,  War  Division, 

Department  of  Justice. 
Carl  C.  Donaugh, 
United  States  Attorney, 

District  of  Oregon. 
Edward  J.  Ennis, 
John  L.  Burling, 
Nanette  Dembitz, 
Leo  Gitlin, 

Attorneys,  War  Division, 
Department  of  Justice. 
Chari.es  Burdell, 

Special  Assistant  to  the  Attorney  General, 

Of  Comisel. 


APPENDIX 

Declaration  of  War  Between  Japan  and  the  United 
States : 

Whereas  the  Imperial  Government  of  Japan 
has  conmiitted  unprovoked  acts  of  war  against 
the  Government  and  the  people  of  the  United 
States  of  America: 
Therefore  be  it 

Resolved  hy  the  Senate  mid  House  of  Reprc- 
sentatives  of  the  United  States  of  America  in 
Congress  assembled,  That:  The  state  of  war  be- 
tween the  United  States  and  the  Imperial  Gov- 
ernment of  Ja]3an  which  has  thus  been  thrust 
upon  the  United  States  is  hereby  formally  de- 
clared; and  the  President  is  hereby  authorized 
and  directed  to  employ  the  entire  naval  and 
military  forces  of  the  United  States  and  the 
resources  of  the  Government  to  carry  on  war 
against  the  Imperial  Government  of  Japan; 
and,  to  bring  the  conflict  to  a  successful  ter- 
mination, all  of  the  resources  of  the  country 
are  hereby  pledged  by  the  Congress  of  the 
United  States. 

Approved,    December    8,    1941,    4:10   p.    m., 

'[55  Stat.  795,  77th  Cong.  1st  Sess.,  c.  561.] 

Public  Law  No.  503,  77th  Congress   (Section  97a, 
Title  18,  U.  S.  C.)  : 

Whoever  shall  enter,  remain  in,  leave,  or  com- 
mit any  act  in  any  military  area  or  military 
zone  prescribed,  under  the  authority  of  an  Ex- 
ecutive order  of  the  President,  by  the  Secretary 
of  War,  or  by  any  military  commander  desig- 
nated by  the   Secretary  of  War,  contrary  to 

(92) 
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the  restrictions  applicable  to  any  such  area  or 
zone  or  contrary  to  the  order  of  the  Secretary 
of  War  or  any  such  military  connnander,  shall, 
if  it  appears  that  he  knew  or  should  have 
known  of  the  existence  and  extent  of  the  re- 
strictions or  order  and  that  his  act  was  in  viola- 
tion thereof,  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  liable  to  a  fine  of  not 
to  exceed  $5,000  or  to  imprisonment  for  not 
more  than  one  year,  ot  both,  for  each  offense. 

Wilful  destruction  of  war  or  national-defense  mate- 
rial (50  U.  S.  C.  Sees.  104, 105)  : 

§  104.  Defurition  of  national-defense  terms. — 
The  words  '* national-defense  material,"  as  used 
herein,  shall  include  arms,  armament,  ammuni- 
tion, livestock,  stores  of  clothing,  food,  food- 
stuffs, fuel,  supplies,  muniticns,  and  all  other 
other  articles  of  whatever  description  and  any 
part  or  ingredient  thereof,  intended  for  the  use 
of  the  United  States  in  connection  with  the 
national  defense  or  for  use  in  or  in  connection 
with  the  producing,  manufacturing,  repairing, 
storing,  mining,  extracting,  distributing,  load- 
ing, unloading,  or  transporting  of  any  of  the 
materials  oi*  other  articles  hereinbefore  men- 
tioned or  any  part  or  ingredient  thereof. 

The  words  ''national-defense  premises,"  as 
used  herein,  shall  include  all  buildings,  grounds, 
mines,  or  other  places  wherein  such  national- 
defense  material  is  being  produced,  manufac- 
tured, repaired,  stored,  mined,  extracted,  dis- 
tributed, loaded,  unloaded,  or  transported,  to- 
gether with  all  machinery  and  appliances 
therein  contained;  and  all  forts,  arsenals,  navy 
yards,  camps,  prisons,  or  other  military  or  naval 
stations  of  the  United  States. 

The  words  ''national  defense  utilities,"  as 
used  herein,  shall  inchid(>  all  raili'oads,  railways, 
electric    lines,    roads    of   whatever   des('rii)tion, 
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railroad  or  railway  fixture,  canal,  lock,  dam, 
wharf,  pier,  dock,  bridge,  building,  structure, 
engine,  machine,  mechanical  contrivance,  car, 
vehicle,  boat,  or  aircraft,  or  any  other  means  of 
transportation  whatsoever,  whereon  or  whereby 
such  national  defense  material,  or  any  troops  of 
the  United  States,  are  being  or  may  be  trans- 
ported either  within  the  limits  of  the  United 
States  or  upon  the  high  seas ;  and  all  dams,  res- 
ervoirs, aqueducts,  water  and  gas  mains  and 
pipes,  structures,  and  buildings,  whereby  or  in 
connection  with  which  water  or  gas  may  be  fur- 
nished to  any  national  defense  premises  or  to  the 
military  or  naval  forces  of  the  United  States, 
and  all  electric  light  and  power,  steam  or  pneu- 
matic power,  telephone  and  telegraph  plants, 
poles,  wires,  and  fixtures  and  wireless  stations, 
and  the  buildings  connected  with  the  mainte- 
nance and  operation  thereof  used  to  supply 
water,  light,  heat,  power,  or  facilities  of  com- 
munication to  any  national  defense  premises  or 
to  the  military  or  naval  forces  of  the  United 
States.  Apr.  20,  1918,  c.  59,  §  4,  as  added  Nov. 
30,  1940,  c.  926,  54  Stat.  1220,  amended  Aug.  21, 
1941,  c.  388,  55  Stat.  655. 

§  105.  Destroying  or  injuring  national  de- 
fense materials,  etc. — Whoever,  with  intent  to 
injure,  interfere  with,  or  obstruct  the  national 
defense  of  the  United  States,  shall  willfully  in- 
jure or  destroy,  or  shall  attempt  to  so  injure  or 
destroy,  any  national  defense  material,  national 
defense  premises,  or  national  defense  utilities, 
as  herein  defined,  shall,  upon  conviction  thereof, 
be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  ten  years,  or  both.  Apr.  20,  1918, 
c.  59,  ^  5,  as  added  Nov.  30,  1940,  c.  926,  54 
Stat.  1220. 

Executive  Order  No.  9066: 

Whereas  the  successful  prosecution  of  the 
war  requires  every  possible  protection  against 
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espionage  and  against  sabotage  to  national  de- 
fense material,  national  defense  premises,  and 
national  defense  ntilities  as  defined  in  Section  4, 
Act  of  April  20,  1918,  40  Stat.  533,  as  amended 
by  the  Act  of  November  30,  1940,  54  Stat.  1220, 
and  the  Act  of  August  21,  1941,  55  Stat.  655 
(U.  S.  C,  Title  50,  Sec.  104)  : 

Now,  THEREFORE,  by  virtuo  of  the  authority 
vested  in  me  as  President  of  the  United  States, 
and  Commander  in  Chief  of  the  Army  and 
Navy,  I  hereby  authorize  and  direct  the  Secre- 
tary of  War,  and  the  Military  Commanders 
whom  he  may  from  time  to  time  designate, 
whenever  he  or  any  designated  Commander 
deems  such  action  necessary  or  desirable,  to  pre- 
scribe military  areas  in  such  places  and  of  such 
extent  as  he  or  the  appropriate  Military  Com- 
mander may  determine,  from  which  any  or  all 
persons  may  be  excluded,  and  with  respect  to 
which,  the  right  of  any  person  to  enter,  remain 
in,  or  leave  shall  be  subject  to  whatever  restric- 
tions the  Secretary  of  War  or  the  appropriate 
Military  Commander  may  impose  in  his  discre- 
tion. The  Secretary  of  War  is  hereby  author- 
ized to  provide  for  residents  of  any  such  area 
who  are  excluded  therefrom,  such  transporta- 
tion, food,  shelter,  and  other  acconnnodations  as 
may  be  necessary,  in  the  judgment  of  the  Secre- 
tary of  War  or  the  said  Military  Commander, 
and  until  other  arrangements  are  made,  to  ac- 
complish the  purpose  of  this  order.  The  desig- 
nation of  military  areas  in  any  region  or  local- 
ity sliall  supersede  designations  of  prohibited 
and  restricted  areas  by  the  Attorney  General 
under  the  Proclamations  of  December  7  and  8, 
1941,  and  shall  supersede  the  responsibility  and 
authority  of  the  Attorney  General  under  the 
said  Proclamations  in  respect  of  such  prohib- 
ited and  restricted  areas. 

I  hereby  further  authorize  and  direct  the  Sec- 
retary of  War  and  the  said  Military  ( V)nnnand- 
ers  to  take  such  other  steps  as  he  or  the  appro- 
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priate  Military  Commander  may  deem  advis- 
able to  enforce  compliance  with  the  restrictions 
applicable  to  each  Military  area  hereinabove 
authorized  to  be  designated,  mcluding  the  use 
of  Federal  troops  and  other  Federal  Agencies, 
with  authority  to  accept  assistance  of  state  and 
local  agencies. 

I  hereby  further  authorize  and  direct  all 
Executive  Departments,  independent  establish- 
ments, and  other  Federal  Agencies  to  assist  the 
Secretary  of  War  or  the  said  Military  Com- 
manders in  carrying  out  this  Executive  Order, 
including  the  furnishing  of  medical  aid,  hospi- 
talization, food,  clothing,  transportation,  use  of 
land,  shelter,  and  other  supplies,  equipment, 
utilities,  facilities,  and  services. 

This  order  shall  not  be  construed  as  modify- 
ing or  limiting  in  any  way  the  authority  here- 
tofore granted  under  Executive  Order  No.  8972, 
dated  December  12,  1941,  nor  shall  it  be  con- 
strued as  limiting  or  modifying  the  duty  and 
responsibility  of  the  Federal  Bureau  of  In- 
vestigation, with  respect  to  the  investigation  of 
alleged  acts  of  sabotage  or  the  duty  and  re- 
sponsibility of  the  Attorney  General  and  the 
Department  of  Justice  under  the  Proclamations 
of  December  7  and  8,  1941,  prescribing  regula- 
tions for  the  conduct  and  control  of  alien 
enemies,  except  as  such  duty  and  responsibility 
is  superseded  by  the  designation  of  military 
areas  liereunder. 

[United  States  Code  Congressional  Service, 
No.  2  (1942),  p.  157.] 

Executive  Order  No.  9102 : 

By  virtue  of  the  authoritj^  vested  in  me  by 
the  Constitution  and  statutes  of  the  United 
States,  as  President  of  the  United  States  and 
Commander  in  Chief  of  the  Army  and  Navy, 
and  in  order  to  j^rovide  for  the  removal  from 
designated  areas  of  persons  whose  removal  is 
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necessary  in  the  interests  of  national  security, 
it  is  ordered  as  follows : 

1.  There  is  established  in  the  Office  for  Emer- 
gency Management  of  the  Executive  Office  of 
the  President  the  War  Relocation  Authority,  at 
the  head  of  which  shall  be  a  Director  appointed 
by  and  responsible  to  the  President. 

2.  The  Director  of  the  War  Relocation  Au- 
thority is  authorized  and  directed  to  fornmlate 
and  effectuate  a  program  for  the  removal,  from 
the  areas  designated  from  time  to  time  by  the 
Secretary  of  War  or  appropriate  military  com- 
mander mider  the  authoritv  of  Executive  Order 
No.  9066  of  February  19,  'l942,  of  the  persons 
or  classes  of  persons  designated  under  such 
Executive  Order,  and  for  their  relocation,  main- 
tenance, and  supervision. 

3.  In  effectuating  such  program  the  Director 
shall  have  authority  to — (a)  Accomplish  all 
necessary  evacuation  not  imdertaken  by  the 
Secretary  of  War  or  appropriate  military  com- 
mander, provide  for  the  relocation  of  such  per- 
sons in  appropriate  places,  provide  for  their 
needs  in  such  manner  as  may  be  appropriate, 
and  supervise  their  activities. 

(b)  Provide,  insofar  as  feasible  and  desir- 
able, for  the  employment  of  such  persons  at 
useful  work  in  industry,  commerce,  agriculture, 
or  public  projects,  prescribe  the  terms  and  con- 
ditions of  such  public  employment,  and  safe- 
guard the  public  interest  in  the  private  em- 
ployment of  such  persons. 

(c)  Secure  the  cooperation,  assistance,  or 
services  of  any  governmental  agency. 

(d)  Prescribe  regulations  necessary  or  desir- 
able to  promote  eft'ective  execution  of  such  pro- 
gram, and,  as  a  means  of  coordinating  evacua- 
tion and  relocation  activities,  consult  with  the 
Secretary  of  War  with  respect  to  regulations 
issued  and  measures  taken  by  him. 

(e)  Make  such  delegations  of  authority  as  he 
may  deem  necessary. 


(f)  Employ  necessary  personnel,  and  make 
such  expenditures,  including  the  making  of 
loans  and  grants  and  the  purchase  of  real  prop- 
erty, as  may  be  necessary,  within  the  limits  of 
such  funds  as  may  be  made  available  to  the 
Authority. 

4.  The  Director  shall  consult  with  the  United 
States  Emplojnuent  Service  and  other  agencies 
on  employment  and  other  problems  incident  to 
activities  under  this  order. 

5.  The  Director  shall  cooperate  with  the 
Alien  Property  Custodian  appointed  pursuant 
to  Executive  Order  No.  9095  of  March  11,  1942, 
in  formulating  policies  to  govern  the  custody, 
management,  and  disposal  by  the  Alien  Prop- 
erty Custodian  of  property  belonging  to  foreign 
nationals  removed  under  this  order  or  under 
Executive  Order  No.  9066  of  February  19,  1942; 
and  may  assist  all  other  persons  removed  under 
either  of  such  Executive  Orders  in  the  man- 
agement and  disposal  of  their  property. 

6.  Departments  and  agencies  of  the  United 
States  are  directed  to  cooperate  with  and  assist 
the  Director  in  his  activities  hereunder.  The 
Departments  of  War  and  Justice,  under  the 
direction  of  the  Secretary  of  War  and  the  At- 
torney General,  respectively,  shall  insofar  as 
consistent  with  the  national  interest  provide 
such  protective,  police,  and  investigational  serv- 
ices as  the  Director  shall  find  necessary  in  con- 
nection with  activities  under  this  order. 

7.  There  is  established  within  the  War  Re- 
location Authority  the  War  Relocation  Work 
Corps.  The  Director  shall  provide,  by  general 
regulations,  for  the  enlistment  in  such  Corps, 
for  the  duration  of  the  present  war,  of  persons 
removed  under  this  order  or  under  Executive 
Order  No.  9066  of  February  19,  1942,  and  shall 
prescribe  the  terms  and  conditions  of  the  work 
to  be  performed  by  such  Corps,  and  the  com- 
pensation to  be  paid. 
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8.  There  is  established  within  the  War  Re- 
location Authority  a  Liaison  Committee  on 
War  Relocation  which  shall  consist  of  the  Sec- 
retary of  War,  the  Secretary  of  the  Treasury, 
the  Attorney  General,  the  Secretary  of  Agri- 
culture, the  Secretary  of  Labor,  the  Federal 
Security  Administrator,  the  Director  of  Civil- 
ian Defense,  and  the  Alien  Property  Custodian, 
or  their  deputies,  and  such  other  persons  or 
agencies  as  the  Director  may  designate.  The 
Liaison  Committee  shall  meet  at  the  call  of  the 
Director  and  shall  assist  him  in  his  duties. 

9.  The  Director  shall  keej)  the  President  in- 
formed with  regard  to  the  progress  made  in 
carrying  out  this  order,  and  perform  such  re- 
lated duties  as  the  President  may  from  time  to 
time  assign  to  him. 

10.  Li  order  to  avoid  duplication  of  evacua- 
tion activities  under  this  order  and  Executive 
Order  No.  9066  of  Februaiy  19,  1942,  the  Di- 
rector shall  not  undertake  any  evacuation  activi- 
ties within  Military  areas  designated  under  said 
Executive  Order  No.  9066,  without  the  prior 
approval  of  the  Secretary  of  War  or  the  appro- 
priate militaiy  commander. 

11.  This  order  does  not  limit  the  authority 
granted  in  Executive  Order  No.  8972  of  Decem- 
ber 12,  1941;  Executive  Order  No.  9066  of 
February  19,  1942 ;  Executive  Order  No.  9095  of 
March  11,  1942;  Executive  Proclamation  No. 
2525  of  December  7,  1941 ;  Executive  Proclama- 
tion No.  2526  of  December  8,  1941;  Executive 
Proclamation  No.  2527  of  December  8,  1941; 
Executive  Proclamation  No.  2533  of  December 
29,  1941;  or  Executive  Proclamation  No.  2537 
of  January  14,  1942 ;  nor  does  it  limit  the  func- 
tions of  the  Federal  Bureau  of  Investigation. 

[United  States  Code  Congressional  Service, 

No.  3  (1942),  p.  265.] 

U.  S.  GOVERNMENT  PRINTING  OFFICE:  1(43 


¥\ 


No.  10,317 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


/ 


MiNORU  Yasui, 

vs. 
United  States  of  America, 


Appellant, 
Appellee. 


BRIEF  OF  STATE  OF  CALIFORNIA  AS  AMICUS  CURIAE. 


e:ceiv6:d 

FEB  1  6  1943 

^UL  p.  O'BRIEN. 

CLERK 


Robert  W.  Kenny, 

Attorney  General  of  the  State  of  California, 

James  H.  Oakley, 

Assistant  Attorney  General  of  the  State  of  California, 
600  State  Building,  San  Francisco, 

Attorneys  for  the  State  of  California, 
As  Amicus  Curiae. 


Peiujau-Walsh  PniNTiNO  Co.,  San  Fbancisco 


FILED 

FEB  1 9  1943 

PAUUP.OBK.cT4,^ 


Subject  Index 

Page 
Interest  of  the  State  of  California 2 

The  Decision  of  the  District  Court 3 

Purpose  of  This  Brief 5 

Summary  of  Argument 6 

I.     Analysis  of  the  trial  court's  decision   with   reference 
to  martial  law 8 

A.  Martial  law  confused  with  military  government.  .       8 

B.  The  appropriate  test  of  necessity 11 

C.  Must  martial  law  be  absolute  or  may  it  be  limited 

to  particular  matters? 12 

D.  Where    action     is    justified,    a    proclamation    of 
martial  law  is  unnecessary 15 

II.  Curfew  for  persons  of  Japanese  ancestry  in  Pacific 
Coast  military  areas  was  a  proper  measure  of  martial 
law     16 

III.  Congress  had  the  power  to  enact  Public  Law  503  in 
aid  of  the  president's  power  as  commander-in-chief  and 
of  his  subordinate  commanding  generals  to  make  rules 
pertaining  to  the  conduct  of  civilians  in  prescribed 
military  areas   18 

IV.  The  decisions  of  other  District  Courts  have  upheld  the 
validity  of  the  curfew  orders 19 

V.     Extent  of  judicial  review  of  acts  under  martial  law.  . .     19 

Conclusion    21 


Table  of  Authorities  Cited 


Cases  Pages 

Boyle,  In  re  (Idaho,  1899),  57  Pac.  706 14 

Commonwealth  ex  rel.  Wadsworth  v.  Shortall,  206  Pa.  St. 
165,  55  Atl.  952  (1903) 13 

Hearon  v.  Calus,  178  S.  C.  179,  183  S.  E.  18  (1935) 12n 

Hirabayashi,  Gordon  Koyoshi,  v.  United  States^  CCA-9th, 
No.  10,308  3n,  6, 11, 18, 19,  20,  21,  23n 

Korematsu,  Fred  Toyosaburo,  v.  United  States,  CCA-9th, 
No.  10,248  3n,5 

McDonald,  Ex  parte,  49  Mont.  454,  143  Pac.  947  (1914) ....       14 

Miller  v.  Rivers,  31  F.  Supp.  540  (1940) 12n 

MilUgan,  Ex  parte,  4  Wall.  2,  127  (1866) 4, 10, 11,  22 

Sterling  v.  Constantin,  287  U.  S.  378  (1932) 10, 12n,  22 

Stewart  v.  Kahn,  11  Wall.  493  (1870) 20 

U.  S.  V.  Phillips,  33  F.  Supp.  261 12n 

Zimmerman  v.  Walker,  CCA-9th,  No.  10,093,  Dec.  14,  1942 
10, 14, 15,  22n 

Statutes 

Public  Law  503  (77th  Cong.,  2nd  Sess.,  Ch.  191) 

1,  2,  3,  5,  6,  7, 18,  22 

Miscellaneous 

Bishop,  New  Criminal  Law,  8th  Ed.,  Sec.  53  (1892) 14 

41  Mich.  L.  R.  524,  Dec,  1942 20 

41  Mich.  L.  R.  525,  Dec,  1942. 19 

Pollock,  Expansion  of  the  Common  Law,  pp.  105-106 10 

San  Francisco  Chronicle,  March  4,  1942,  p.  14 16n 

Wiener,  A  Practical  Manual  of  Martial  Law  (1940) : 

pp.  6-15 9 

p.  14   10 

p.  16   13 

pp.  160-169   12n 


No.  10,317 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Nmth  Circuit 


MiNORu  Yasui, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  STATE  OF  CALIFORNIA  AS  AMICUS  CURIAE. 


The  State  of  California,  by  leave  of  Court  2:ranted 
herein,  files  its  brief  as  amicus  curiae  for  the  purpose 
of  presenting  its  views  upon  some  of  the  important 
legal  questions  raised  by  this  appeal. 

When  the  present  case  was  before  the  Federal  Court 
for  the  District  of  Oregon  the  State  of  California  was 
permitted  to  file  a  brief  as  amicus  curiae.  The  prin- 
cipal questions  in  that  Court  below  concerned  the 
authority  of  a  Commanding  General  within  a  theatre 
of  operations  to  impose  for  reasons  of  military  neces- 
sity curfew  hours  upon  persons  of  Japanese  ancestry, 
and  the  validity  of  Public  Law  503  (77th  Cong.,  Ch. 
191)  under  which  the  defendant  was  charged  for  viola- 
tions of  such  orders. 


INTEREST  OF  THE  STATE  OF  CALIFORNIA. 

The  State  of  California  is  interested  in  the  decision 
to  be  rendered  on  this  appeal  because : 

1.  Similar  curfew  regulations  were  adopted  in 
California. 

2.  The  decision  would  have  a  bearing  upon  the 
validity  of  the  evacuation  of  persons  of  Japanese 
ancestry  and  other  persons  from  the  Western  Defense 
Command  in  which  California  lies  whose  presence  was 
deemed  to  be  dangerous  to  the  defense  of  the  area. 

S.  The  attack  upon  the  power  of  the  Commanding 
General  to  take  these  precautions  for  the  defense  of 
the  Pacific  Coastal  zone  challenges  the  authority  of 
the  Commanding  General  to  institute  dim-out,  traf&c, 
air  raid  and  other  measures  of  control  which  the  de- 
fense of  the  State  may  require.  Public  Law  503,  chal- 
lenged herein  as  being  imconstitutional,  provides  the 
sanction  for  the  enforcement  of  these  regTilations. 

4.  A  decision  on  these  important  questions  would 
assist  state  and  local  law  enforcement  officers  in  co- 
operating with  military  and  federal  authorities. 

5.  If  no  authority  exists  under  the  circumstances 
by  which  such  precautionary  and  preventive  measures 
can  be  undertaken  by  the  military  authorities,  the 
State  of  California  will  be  faced  with  the  problems 
which  these  measures  were  designed  to  meet.  In  some 
instances  either  statutory  authority  does  not  exist  or 
constitutional  limitations  may  prevent  necessary  ac- 
tion. 


THE  DECISION  OF  THE  DISTRICT  COURT. 

The  defendant,  Minoru  Yasui,  was  charged  with 
having  violated  Public  Law  503  (77th  Cong.,  2nd  Sess., 
Ch.  191)  in  that,  being  a  person  of  Japanese  ancestry 
and  residing  within  a  prescribed  military  area,  he 
failed  to  observe  the  curfew  orders  (Public  Proclama- 
tion No.  3,  March  24, 1942)  issued  by  the  Commanding 
General  of  the  Western  Defense  Command  and  Fourth 
Army.  (Tr.  2-6.)  The  trial  Court,  Judge  James  Alger 
Fee,  found  the  defendant  guilty  as  charged  in  the 
indictment.  (Tr.  12.) 

The  defendant,  bom  in  the  United  States  at  Hood 
River,  Oregon  (Tr.  77),  attacked  the  curfew  proclama- 
tion of  the  Commanding  General  as  imconstitutional 
upon  the  gromid  that  as  applied  to  American  citizens 
of  Japanese  ancestry  it  was  a  discriminatory  regula- 
tion based  upon  race  and  color  alone,  and  that  the  cur- 
few T'estrictions  had  been  imposed  upon  him  without 
due  process  of  law.  It  was  also  charged  that  the  cur- 
few proclamation  was  not  within  the  authority  gi'anted 
by  Pi-esidential  Executive  Order  9066.  In  support  of 
these  contentions  it  was  argued  that  under  the  circum- 
stances martial  law  powers  could  not  be  invoked  to 
justify  the  proclamation.  Public  Law  503  was  attacked 
on  the  ground  tliat  it  improperly  delegated  to  the 
President  or  to  designated  military  commanders  the 
power,  first,  to  designate  a  military  area  or  zone,  and 
then  to  determine  what  acts  should  be  prohibited 
therein.  These  in  general  are  the  argmnents  presented 
in  similar  cases  now  on  appeal  to  this  Court.* 


^Gordon   Koyoshi  Ifirahauashi  v.   United  States,  on   appeal   to 

CCA-9th,  No.  10,308; 
Fred   Toyosahuro  Korematsu  v.    United  States,   on   appeal   to 

CCA-9th,  No.  10,248. 


The  Court  below,  while  recognizing-  the  danger  and 
the  need  for  action  (Tr.  18,  19),  held  that  the  curfew 
regulations  could  not  be  enforced  in  a  civil  Court 
against  Japanese  who  were  American  citizens  because 

(1)  The  issuance  of  regulations  and  making 
the  violation  of  them  a  crime  was  a  legislative 
function ; 

(2)  A  military  commander  has  no  such  legis- 
lative power  (Tr.  31) ; 

(3)  The  Courts  cannot  enforce  the  regulations 
of  a  military  commander  (Tr.  43)  ; 

(4)  Nor  could  Congress  make  criminal  the 
violations  of  the  regulations  (Tr.  44)  ; 

(5)  While  such  regulations  could  be  issued 
tmder  martial  law,  martial  law  cannot  be  validly 
established  imless, 

a.  It  has  been  formally  established  by  procla- 
mation (Tr.  40) ; 

b.  In  a  theatre  of  active  military  operations 
the  Courts  have  been  closed  and  civil  govern- 
ment is  no  longer  able  to  function  (Tr.  39 — 
adopting  the  test  of  necessity  of  the  majority 
dictum  in  Ex  parte  Milligan,  4  Wall.  2,  127 
(1866)); 

(6)  Such  regulations  may  be  imposed  upon 
aliens  mirestrained  by  constitutional  limitations 
(Tr.  45-46) ; 

(7)  The  defendant,  after  gaining  his  majority, 
elected  to  be  a  subject  of  the  Empire  of  Japan 


and  thus,  as  an  enemy  alien,  the  curfew  regula- 
tions could  be  properly  enforced  against  him  in 
criminal  proceedings  in  a  Federal  Court  (Tr.  46- 
51); 

(8)  Congress  could  make  criminal  the  viola- 
tions of  regulations  to  be  issued  by  the  command- 
ing general  with  respect  to  enemy  aliens.  (Tr.  46.) 


PURPOSE  OF  THIS  BRIEF. 

Because  of  the  interest  of  the  State  of  California  in 
having  stated  the  principles  by  which  the  President 
and  his  military  commanders  may  exercise  measures 
of  control  over  civilians  while  California  remains  a 
theatre  of  operations,  the  State  by  this  brief  seeks  to 
direct  the  Court's  attention  to  that  portion  of  Judge 
Fee's  decision  which  deals  with  martial  law  and  the 
validity  of  Public  Law  503.  It  does  not  express  any 
opinion  on  the  judgment  and  finding  that  the  defend- 
ant surrendered  his  right  to  American  citizenship  by 
electing  to  become  a  subject  of  Japan.  This  is  essen- 
tially a  matter  of  Federal  concern,  and  one  which 
should  invoke  the  most  serious  consideration  of  this 
Court.  Regardless  of  any  question  of  the  defendant's 
status  as  an  enemy  alien,  the  State  believes  tliat  the 
regulations  even  as  applied  to  the  defendant  as  a  citi- 
zen should  be  upheld  as  a  valid  exercise  of  mai*tial  law. 

As  the  general  propositions  have  already  been  dis- 
cussed by  counsel  in  the  briefs  on  file  in  the  cases  of 
Korematsu  v.  United  States,  No.  10,248,  and  Tliror- 


bayashi  v.  United  States,  No.  10,308,  and  by  the  State 
of  California  in  its  brief  in  the  latter  case,  this  brief 
will  be  of  most  service  if  it  deals  briefly  with  the 
opinion  of  the  trial  Court  as  it  applies  to  the  funda- 
mental question  of  the  application  of  martial  law  to 
the  problem  at  hand  and  to  the  validity  of  Public 
Law  503.  The  opinion  also  deserves  attention  because 
it  is  contrary  to  the  other  decisions  of  Federal  District 
Courts  which  have  held  the  curfew  and  evacuation 
orders  to  be  enforceable.^ 


SUIOIARY  OF  ARGUMENT. 

I.  Martial  law  is  not,  as  the  trial  Court  declares, 
the  unrestrained  will  of  the  Commanding  General. 
Being  applied  to  persons  in  domestic  territory,  the 
Constitution  and  laws  prevail.  It  cannot  be  exerted 
unless  military  necessity  requires. 

II.  Martial  law  is  part  of  our  civil  law — a  consid- 
eration which  undoubtedly  would  have  caused  the  trial 
Court  to  reach  a  different  conclusion.  Controls  exer- 
cised under  martial  law  by  the  President,  or  his  sub- 
ordinate military  commanders,  are  part  of  the  consti- 
tutional war  powers  of  thei  President.  Military  neces- 
sity must  justify  any  limitation  upon  the  constitutional 
and  legal  rights  of  individuals.  This  question  of  mili- 
tary necessity  is  reviewable  by  the  civil  Courts. 

III.  In  today  ^s  total  war,  the  military  authorities 
in  a  theatre  of  operations  must  have  the  power  to  take 


2Infra,  p.  19. 


precautions  for  the  safety  of  the  area  and  the  success- 
ful prosecution  of  the  war.  The  authority  to  act 
should  not  have  to  await  the  ''utter  necessity'*  re- 
quired by  the  trial  Court's  decision,  that  is,  the  closure 
of  the  Courts  and  the  deposition  of  the  civil  govern- 
ment by  enemy  action. 

IV.  Once  the  standard  of  military  necessity  is 
applied,  a  declaration  of  mai-tial  law  should  not  be 
a  prerequisite  to  its  exercise.  For  the  same  reason, 
martial  law  may  be  limited  to  particular  mattei^s  of 
military  concern  without  assumption  of  complete  con- 
trol of  the  civil  government. 

V.  The  imposition  of  curfew  hours  iby  the  military 
authorities  is  a  proper  measure  of  limited  martial  law. 
The  privileges  of  individuals  or  groups  must  tem- 
porarily bend  to  the  exercise  of  the  right  and  power 
of  the  nation  to  defend  and  preserve  itself. 

VI.  Public  Law  503  is  not  invalid  as  an  unconsti- 
tutional delegation  of  power.  No  legislative  power  is 
attempted  to  be  delegated.  The  regulations  are  issued 
under  the  already  existent  martial  law  powers  of  the 
President  and  his  military  commanders.  The  Act 
merely  ])rovides  a  sanction  for  their  enforcement  in 
the  Federal  Courts.  Neither  is  the  law  uncertain  for 
it  requires  that  a  defendant  must  know,  or  should 
have  known,  the  nature  of  the  regulations  and  that 
liis  acts  were  in  viohition  of  them. 

VIT.  In  reviewing  the  validity  of  specific  controls 
exercised  by  military  autliorities  in  time  of  war,  the 
test  should  be  whether  or  not  the  military  authorities 
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have  lacted  in  good  faith  in  view  of  the  nature  of  the 
emergency  and  have  abused  the  discretion  which  neces- 
sarily must  be  theirs  in  carrying  out  the  defense  of  a 
particular  area  and  conducting  the  war  to  a  successful 
conclusion. 


I.    ANALYSIS  OF  THE  TRIAL  COURT'S  DECISION  WITH 
REFERENCE  TO  MARTIAL  LAW. 

A.    Martial  Law  Confused  With  Military  Government. 

The  trial  Court  held  that  the  curfew  regulations 
could  not  be  applied  to  Japanese  who  were  American 
citizens  because  martial  law  had  not  been  declared, 
and  martial  law  could  be  validly  declared  only  when 
the  civil  Courts  had  been  closed  and  the  civil  govern- 
ment deposed.  Martial  law,  in  the  trial  Coui-t's  opin- 
ion, is 

''complete  and  represents  the  arbitrary  will  of  the 
commander,  controlled  only  b}^  consideration  of 
strategy,  tactics  and  policy  and  subject  only  to 
the  orders  of  the  President.  Under  martial  law 
the  commander  can  seize  men  and  hold  them 
before  a  military  commission  for  a  violation  of  the 
laws  of  war  or  his  own  regulations.  Finally,  he 
can  legislate  and  bind  citizens  and  others  by  rules 
established  by  him  and  governing  their  conduct 
in  the  future."  (Tr.32.) 

This  view  that  martial  law  is  nothing  more  nor  less 
than  "the  will  of  the  commander"  is  entirely  out  of 
line  with  present-day  concepts.   It  is  a  throw-back  to 
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an  early-day  confusion  between  military  law,  military 
govermnent  and  martial  law. 

Wiener,  Martial  Laiv — What  It  Is  and  WJmt  It 

Is   Not,  pp.   6-15 — A   Practical   Manual   of 

Martial  Law  (1940). 

Actually,  the  trial  Court  is  describing  military  govern- 
ment, not  martial  law.  As  Winthrop  says  in  his  "Mili- 
tary Law  and  Precedents": 

"The  often-quoted  remark  that  martial  law  is 
simply  'the  will  of  the  general  who  commands  the 
army'  is  a  description  much  less  apposite  in  prac- 
tice to  martial  law  proper  or  domestic  martial 
law,  than  to  that  military  government  of  enemies 
heretofore  considered,  and  with  reference  to  which 
in  fact  the  obsei-vation  was  originally  employed 
by  Wellington. 

"Martial  law  is  indeed  resorted  to  as  much  for 
the  protection  of  the  lives  and  property  of  peace- 
able individuals  as  for  the  repression  of  hostile  or 
violent  elements.  It  may  become  requisite  that  it 
supersede  for  the  time  the  existing  civil  institu- 
tions, but,  in  general,  except  in  so  far  as  relates 
to  persons  violating  military  orders  or  regulations, 
or  otherwise  interfering  with  the  exercise  of  mili- 
tary authority,  martial  law  does  not  in  effect  sus- 
pend the  local  law  or  jurisdiction  or  materially 
restrict  the  liberty  of  the  citizen ;  it  may  call  upon 
him  to  perform  special  service  or  labor  for  the 
public  defense,  but  otherwise  usually  leaves  him 
to  his  ordinary  avocation."  (Reprint  Edition,  p. 
820.) 

Martial  law  is  not  alien  to  our  law,  but  is  part  of  it 
although  an  extraordinary  part. 
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** Martial  law  insofar  as  it  determines  the  scope 
and  extent  of  military  authority  is  a  part  of  the 
law  of  the  land,  just  as  much  as  the  law  of  con- 
tracts or  of  property.  It  is  not  an  alien  invader 
into  our  legal  domain."  (Wiener,  A  Practical 
Manual  of  Martial  Law  (1940),  p.  14.) 

As  our  Supreme  Court  has  said  in  the  leading  case  of 
Sterling  v.  Constantin,  287  U.  S.  378  (1932)  : 
**What  are  the  allowable  limits  of  military  discre- 
tion, and  whether  or  not  they  have  been  over- 
stepped in  a  particular  case,  are  judicial  ques- 
tions." 

Pollock,  Expansion  of  the  Common  Law,  pp. 

105-106; 
Chase,  C.  J.,  Concurring  Opinion  in  Ex  parte 
MilUgam.,  4  Wall.  2, 142  (1866). 

Under  military  government,  the  power  over  persons 
in  occupied  territory  is  imlimited  being  subject  only  to 
the  laws  of  war.  Martial  law,  whether  amounting  to 
complete  or  partial  control  over  persons  in  the  United 
States,  is  limited  by  the  constitution  and  the  laws.  The 
use  of  this  power  is  always  subject  to  judicial  review. 
This  Court  recently  in 

Zimmerman  v.  Walker,  CCA-9th,  No.  10,093, 
Dec.  14,  1942, 
refuted  the  trial  Court's  concept  of  martial  law  by 
upholding  the  power  of  the  military  authorities  in 
military  areas  in  time  of  war  to  take  the  precautionary 
and  preventive  step  of  detaining  suspected  persons  by 
pointing  out  that  such  martial  law  action  when  con- 
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nected  with  public  necessity  was  within  the  framework 

of  the  Constitution. 

''Measui'es  hke  these  are  essential  at  times  if  our 
national  life  is  to  be  preserved.  When  taken  in 
the  genuine  interest  of  the  public  safety  they  are 
not  without,  but  within,  the  framework  of  the 
constitution."  (p.  8.) 

B.    The  Appropriate  Test  of  Necessity. 

It  is  understandable  that  having  adopted  the  premise 
that  martial,  law  is  the  imrestrained  will  of  the  com- 
mander, the  trial  Court  should  next  insist  that  such  a 
type  of  control  should  not  be  recognized  unless  enemy 
action  has  closed  the  Com*ts  and  resulted  in  the  dis- 
iniption  of  civil  authority.  This  is  the  view  of  the 
majority  of  five  in  its  dictum  in  the  Milligan  case, 
supra. 

This  test  of  necessity  might  have  fitted  the  state  of 
military  operations  in  the  days  of  the  Civil  War. 
However,  it  is  now  all  too  evident  that  those  charged 
with  the  common  defense  should  not  have  to  stand  by 
until  an  invasion  has  deposed  civil  government  or  even 
until  the  bombs  begin  to  fall  before  they  may  take 
action  for  our  civilian  defense.  Undoubtedly  judicial 
thinking  will  be  brought  in  line  with  today's  methods 
of  total  war.  This  is  fully  discussed  in  the  HirabayasM 
brief  under  the  heading,  "The  Test  of  Necessity 
Should  Be  Consonant  With  Today's  Military  Prob- 
lems", page  21. 
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C.    Must  Martial  Law  Be  Absolute  or  May  It  Be  Limited  to 
Particular  Matters? 

Having  adopted  the  view  that  martial  law  is  the 
arbitrary  will  of  the  commander,  and  can  only  exist 
when  civil  authority  has  been  abrogated  by  enemy 
action  the  trial  Court  will  not  accept  the  view  that  the 
Commanding  Oeneral  may  limit  his  control  just  to 
those  certaui  matters  pertaining  to  the  defense  of  an 
area  and  leave  undisturbed  the  courts  and  civil  govern- 
ment. Hence  the  doctrine  that  martial  law  may  be  par- 
tial or  qualified  for  the  purpose  of  imposing  dim-out, 
curfew  or  evacuation  regulations  was  repudiated  as  a 
pei"version  of  law  and  as  being  uncontrolled  by 
law.  (Tr.  34-35.)^  This  view  seems  to  spring  from  the 
Court's  reaction  to  those  attempts  of  State  governors 
to  misuse  martial  law  powers.  It  is  generally  admitted 
that  there  has  been  a  gross  misuse  of  State  troops  in 
times  of  peace  by  governors  in  capital-labor  dis- 
putes and  in  the  settlement  of  political  and  economic 
controversies.'*  However,  the  very  cases  of  abuse  cited 
show  that  martial  law  action  is  subject  to  the  restrain- 
ing force  of  the  Constitution  and  'the  laws  and  that 
the  courts  will  enjoin  executives  where  it  is  apparent 
no  military  necessity  exists.^ 


3" There  is  a  pernicious  doctrine  known  as  'partial  martial  law' 
which  was  developed  by  an  ambitious  governor  as  a  method  of 
dictating  regulations  to  the  people  of  a  state  uncontrolled  by  the 
Constitution  or  laws  thereof."    (Tr.  34.) 

^These  cases  are  sometimes  referred  to  as  instances  of  "bogus 
martial  law".  Wiener,  A  Practical  Mamml  of  Martial  Law,  pp. 
160-169. 
^For  example, 

Miller  v.  Rivers,  31  F.  Supp.  540  (1940); 

U.  S.  V.  Phillips,  33  F.  Supp.  261; 

Hearon  v.  Coins,  178  S.  C.  179,  183  S.  E.  18  (1935); 

Sterling  v.  Constantin,  287  U.  S.  378  (1932). 
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The  guiding  principle  of  martial  law  is  that 
'*  Martial  law  is  the  public  law  of  necessity.  Neces- 
sity calls  it  forth,  necessity  justifies  its  exercise, 
and  necessity  measures  tlie  extent  and  degree  to 
which  it  may  be  employed."  (Wiener,  A  Practical 
Manual  of  Martial  Law,  p.  16.) 

Applying  this  test  of  military  necessity,  it  would  ap- 
pear that  martial  law  in  most  cases  must  be  something 
less  than  the  complete  taking  over  of  civil  government. 

In 

C ommonwealth  ex  rel.  Wadsworth  v.  Shortall, 
206  Pa.  St.  165,  55  Atl.  952  (1903), 
limited  or  qualified  martial  law  was  recognized. 

"Order  No.  39  was,  as  said,  a  declaration  of  quali- 
fied martial  law.  Qualified,  in  that  it  was  put  in 
force  only  as  to  the  preservation  of  the  public 
peace  and  order,  not  for  the  ascertainment  or 
vindication  of  private  rights,  or  the  other  ordi- 
nary functions  of  government.  For  these  the 
courts  and  other  agencies  of  the  law  were  still 
open,  and  no  exigency  required  interference  with 
their  functions.  But  within  its  necessary  field, 
and  for  the  accomplishment  of  its  intended  pur- 
pose, it  was  martial  law,  with  all  its  powers.  The 
govermnent  has  and  must  have  this  power  or 
perish.  *  *  *  It  is  not  unfrequently  said  that 
the  community  must  be  either  in  a  state  of  peace 
or  of  war,  as  there  is  no  intermediate  state.  But 
from  the  point  of  view  now  imder  consideration 
this  is  an  error.  There  may  be  peace  for  all  the 
ordinary  purposes  of  life,  and  yet  a  state  of  dis- 
order, violence,  and  danger  in  special  directions, 
which,  though  not  technically  war,  has  in  its 
limited  field  the  same  effect,  and,  if  important 
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enough  to  call  for  martial  law  for  suppression,  is 
not  distinguishable,  so  far  as  the  powers  of  the 
commanding  officer  are  concerned,  from  actual 
war."  (p.  954.) 

Ex  parte  McDonald,  49  Mont.  454,  143  Pac.  947 
(1914) — "Martial  law,  however,  is  of  all 
gradations"; 

In  re  Boyle  (Idaho,  1899),  57  Pac.  706. 

Another  authority  refuting  the  view  of  the  trial  Court 

is  found  in 

Bishop,  New  Criminal  Law,  8th  Ed.,  Sec.  53 
(1892), 

which  contains  one   of  the  best  expressions  of  the 

principle : 

**  Martial  law  is  elastic  in  its  nature  and  easily 
adapted  to  varying  circumstances.  It  may  operate 
to  the  total  suspension  or  overthrow  of  civil  au- 
thority ;  or  its  touch  may  be  light,  scarcely  felt  or 
not  felt  at  all  by  the  mass  of  the  people,  while  the 
courts  go  on  in  their  ordinary  course,  and  the 
business  of  the  commimity  flows  in  its  accustomed 
channels." 

Circuit  Judge  Haney,  in  his  dissenting  opinion  in 
Zimmerman  v.  Walker  (CCA-9,  No.  10,093,  Dec.  14, 
1942),  recognizes  that  the  Commanding  General  has 
the  power  to  act  although  complete  governmental  con- 
trol is  not  assumed.  Avoiding  any  particular  test  of 
necessity  and  realizing  that  it  is  the  necessity  and  not 
a  proclamation  which  generates  the  power  the  opinion 
asserts  that  the  basic  question  is  whether  a  particular 
action  is  deemed  ''reasonably  necessary"  to  protect 
the  nation  against  invasion. 
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* 'Whether  a  particular  action  is  'necessary'  is  a 
question  of  fact  to  be  determined  from  proof  of, 
among  other  things,  the  reason  for  the  restriction, 
its  purpose,  and  the  improvement  of  methods  and 
engines  of  war.  What  was  not  necessary  a  century 
ago,  may  be  necessary  today."     (p.  15.) 

The  opinion  concludes  by  stating  that  the  writ  of 
habeas  corpus  (which  was  there  sought  against  the 
military  authorities  in  the  Hawaiian  Islands)  should 
issue  if  the  Court  below  finds  the  authority  of  the 
military  was  ''reasonably  necessary''  to  forestall  inva- 
sion. With  these  conclusions  the  majority  opinion 
would  be  in  full  accord. 

D.    Where  Action  Is  Justified,  a  Proclamation  of  Martial  Law 
Is  Unnecessary. 

A  principal  prop  of  the  trial  Court's  opinion  is 
the  assertion  that  martial  law  must  first  be  proclaimed 
by  Congress,  the  President,  or  by  the  Commanding 
General.  (Tr.  40.)  Today  there  seems  to  be  general 
agreement  that  a  proclamation  of  martial  law  is  not  a 
prerequisite  before  military  authorities  may  exercise 
certain  controls  under  their  martial  law  powers.  The 
fact  is  no  proclamation  is  necessary.  If  the  necessity 
exists  to  exercise  military  control  in  a  particular  man- 
ner, therein  lies  the  justification.  If  the  necessity  and 
the  occasion  for  the  martial  law  are  not  present,  words 
cannot  give  it  life,  nor  if  the  necessity  and  occasion  do 
exist  is  a  proclamation  necessary.^ 

Haney,  J.,  dissent  in  Zimmerman  v.  Walker, 
supra,  p.  13. 


8The  matter  has  been  well  expressed  by  Professor  Charles  Pair- 
man  when  he  wi'ote  with  reference  to  President  Roosevelt's  Execu- 


16 

In  fact,  even  assuming  that  a  proclamation  is  neces- 
sary, Proclamation  No.  3  issued  by  Lieutenant  General 
DeWitt  (March  24,  1942,  Tr.  68-73),  imposing  curfew 
hours  upon  the  appellant  and  other  persons  of  Japa- 
nese ancestry,  provided  the  element  of  executive  deter- 
mination which  Judge  Fee  would  require  before  the 
Court  should  act  to  enforce  the  proclamation.  (Tr.  42.) 


n.  CURFEW  FOR  PERSONS  OF  JAPANESE  ANCESTRY  IN 
PACIFIC  COAST  MILITARY  AREAS  WAS  A  PROPER 
MEASURE  OF  MARTIAL  LAW. 

It  should  be  remembered  that  the  companion  cases 
here  being  considered  involve  the  more  drastic  meas- 
ures of  evacuation.  The  instant  case  concerns  the 
milder  procedure  of  curfew.  In  an  area  of  operations 
where  there  is  a  possibility  that  the  civilian  population 
will  interfere  with  the  defense  of  the  area,  the  imposi- 
tion of  curfew  restrictions  is  one  of  the  most  common 
practices  of  limited  martial  law.  The  measure  is 
entirely  precautionary.  Where  there  is  a  danger  of 
sabotage  and  espionage,  such  restraint  upon  the  move- 
ments of  persons  considered  to  be  disposed  to  assist 
the  invader  or  to  damage  war  industries  or  to  convey 

tive  Order  of  Februarj^  19,  1942  (Executive  Order  9066),  under 
which  Japanese-American  citizens  were  removed  from  coastal 
areas: 

'  *  Probably  the  problem  will  only  be  confused  by  talking  about 
martial  law.  The  President  has  made  no  such  proclamation 
and  if  hq  did  his  constitutional  powers  would  not  be  increased 
one  whit.  The  question  in  every  case  of  military  control 
would  still  be,  can  the  action  complained  of  be  justified  as 
apparently  reasonable  and  appropriate,  under  the  circum- 
stances, to  the  defense  of  the  nation  and  the  prosecution  of 
the  war?"  {San  Francisco  Chronicle,  March  4,  1942,  p.  14.) 
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military  information  to  the  enemy  is  not  only  proper 
but  necessary  to  assure  success  in  the  present  conflict. 

The  Court  below  fully  recognizes  the  problems  faced 
today  by  military  commandeis  within  a  theatre  of 
operation,  and  particularly  does  the  Court  point  out 
that  in  view  of  the  situation  on  the  Pacific  Coast  per- 
sons of  Japanese  ancestry  represented  a  reasonable 
classification  for  the  regulations  issued. 

' '  The  conditions  and  necessities  of  preparation  for 
modern  war  had  previously  been  recognized  by 
this  court.  The  areas  and  zones  outlined  in  the 
proclamations  became  a  theatre  of  operations, 
subjected  in  localities  to  attack  and  all  threatened 
during  this  period  with  a  full  scale  invasion.  The 
danger  at  the  time  this  prosecution  was  instituted 
was  imminent  and  immediate.  The  difficulty  of 
controlling  members  of  an  alien  race,  many  of 
whom,  although  citizens,  were  disloyal  with  op- 
portunities of  sabotage  and  espionage,  with  inva- 
sion imminent,  presented  a  problem  requiring  for 
solution  ability  and  devotion  of  the  highest  order." 
(Tr.  18,  19.) 

The  difference  of  opinion  arises  when  the  Court 
takes  the  position  that  the  war  power  of  the  President 
and  his  subordinate  military  commanders  is  not  exten- 
sive enough  to  authorize  the  adoption  of  curfew  and 
other  regulations  for  citizens  in  order  to  meet  the 
danger.  In  view  of  the  recognition  that  the  presence 
of  persons  of  Japanese  ancestry  on  the  coast  created  a 
military  problem,  it  would  appear  upon  the  pi'iiiciples 
of  martial  law  just  reviewed  that  the  curfew  order 
as  applied  should  be  upheld. 


IB 

The  validity  of  curfew  measures  is  also  supported 
by  those  cases  arising  out  of  peace-time  domestic  dis- 
turbances where  the  Courts  have  upheld  the  power  of 
the  military  to  take  the  precautionary  steps  of  detain- 
ing persons  suspected  of  aiding  the  disturbances.  (For 
a  full  discussion,  see  brief  of  State  of  California  in 
Hirdbayashi  v.  United  States,  No.  10,308,  Point  II, 
pp.  29-37.) 


ra.  CONGRESS  HAD  THE  POWER  TO  ENACT  PUBLIC  LAW  503 
IN  AID  OF  THE  PRESIDENT'S  POWER  AS  COMMANDER- 
IN-CHIEF  AND  OF  HIS  SUBORDINATE  COMMANDING 
GENERALS  TO  MAKE  RULES  PERTAINING  TO  THE  CON- 
DUCT OF  CIVILIANS  IN  PRESCRIBED  MILITARY  AREAS. 

The  Court  below  states  that  imder  Public  Law  503, 
the  commanding  general  was  improperly  delegated 
the  power  to  legislate.  (Tr.  31.)  The  power  to  adopt 
curfew  and  evacuation  orders  does  not,  under  proper 
circumstances,  require  a  delegation.  The  martial  law 
powers  of  the  President  and  his  subordinate  command- 
ing generals  to  issue  in  time  of  war  and  in  a  theatre  of 
operations  regulations  for  the  protection  and  defense 
of  an  area  springs  from  the  war  power  committed  to 
the  President  under  the  Constitution. 

''The  decision  in  the  principal  case  indicates  that 
the  war  power  is  ample  to  permit  the  making  and 
enforcing  of  regulations  necessary  to  protect 
strategic  military  areas  essential  for  national  de- 
fense and  that  'in  time  of  war  a  technical  right  of 
an  individual  should  not  be  permitted  to  endanger 
all  of  the  constitutional  rights  of  the  whole  citi- 
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zenry'.'*^    (41  Mich.  Law  Rev.  525,  December, 
1942.) 

For  a  full  discussion  of  the  question  of  delegation  of 
power  and  the  alleged  uncertainty  of  the  statute,  see 
the  brief  filed  by  the  State  of  California  in  the  Hira- 
hayashi  case,  pages  37-49. 


IV.    THE  DECISIONS  OF  OTHER  DISTRICT  COURTS  HAVE 
UPHELD  THE  VALIDITY  OF  THE  CURFEW  ORDERS. 

The  decision  of  the  trial  Court  in  the  instant  case  is 
at  odds  with  the  other  decisions  involving  the  identical 
questions  concerning  the  power  of  the  President  and 
the  commanding  general  to  issue  either  curfew  or 
evacuation  orders  as  applied  to  Japanese  who  are 
American  citizens.  These  cases  are  discussed  in  the 
State  of  Calif oiTiia's  brief  in  the  Hirabayaslii  case, 
pages  49-53. 


V.    EXTENT  OF  JUDICIAL  REVIEW  OF  ACTS  UNDER 
MARTIAL  LAW. 

The  only  feasible  test  to  be  applied  here  is  whether 
or  not  the  commanding  general  has  acted  arbitrarily 
and  abused  the  discretion  which  should  be  allowed  him 
in  the  carrying  out  of  his  duties.  As  the  Supreme 
Court  said  in 


^Reference  is  lo  tlie  decision  of  the  trial  Court  in  United  States 
V.  Hiribaiiashi,  USDC-WD  (Wasli.),  No.  45,738,  Sept.  15,  1942, 
which  uphold  the  curfew^  orders  here  under  review,  as  well  as  the 
evacuation  orders  as  applied  to  citizens  of  Japanese  ancestry. 
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Stewart  v.  Kahn,  11  Wall.  493  (1870)  : 
''The  measures  to  be  taken  in  carrying  on  war  and 
to  suppress  insurrection  are  not  defined.  The 
decision  of  all  such  questions  rests  wholly  in  the 
discretion  of  those  to  whom  the  substantial  powers 
involved  are  confined  by  the  Constitution." 

A  note 

*^ Constitutional  Law — Applicability  of  Curfew 
Regulations  and  Exclusion  Orders  to  Persons  of 
Japanese  Ancestry^'  (41  Mich.  L.  R.  524,  Dec, 
1942), 

discussing  the  trial  Court's  decision  in  United  States 
V.  Hirahayashi^  and  referring  to  the  other  decisions 
on  the  questions  here  under  review  says : 

''The  Court  accepts  the  determination  of  the 
President  as  commander-in-chief  and  the  military 
commander  of  the  area  that  the  measures  here 
challenged  are  necessary  to  safeguard  the  Pacific 
coastal  states  from  possible  enemy  attack,  refusing 
to  constitute  itself  a  board  of  strategy  to  declare 
what  is  a  necessary  military  area  and  what  pre- 
cautionary measures  are  to  be  taken.  There  would 
seem  to  be  little  question  regarding  the  soundness 
of  this  position.  If  '  The  power  to  wage  war  is  the 
power  to  wage  war  successfully',  it  would  seem 
essential  that  a  certain  measure  of  discretion  as 
to  the  nature  and  extent  of  precautionary  meas- 
ures be  given  to  those  charged  with  national  de- 
fense. It  cannot  well  be  argued  that  it  is  an 
unreasonable  and  wholly  arbitrary  assumption 
that  among  the  large  Japanese  population  resid- 
ing in  the  Pacific  coastal  states  there  is  sufficient 


8USDC-WD  (Wash.)  ND,  No.  45,738,  Sept.  15,  1942. 
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disloyalty  to  require  evacuation  of  all  those  of 
Japanese  ancestry,  citizens  and  aliens  alike.  When 
military  areas  are  once  established,  certain  con- 
stitutional rights  of  individuals  therein,  not  abso- 
lute in  and  of  themselves,  must  give  way  when  in 
conflict  with  other  rights  granted  for  the  protec- 
tion, safety,  and  general  welfare  of  the  public." 
(p.  525.) 

The  matter  of  the  extent  of  the  Court's  inquiry  is 
further  discussed  in  the  brief  of  the  State  of  Cali- 
fornia in  the  Hirahayashi  case,  pages  53-57. 


CONCLUSION. 

The  concept  that  martial  law  represents,  or  must  be, 
the  complete  and  unrestrained  control  over  civil  gov- 
ernment and  the  people  in  a  military  area  is  incorrect. 
However,  due  to  the  earlier  confusion  with  other  types 
of  military  control  such  is  the  idea  in  the  minds  of  many 
laymen  and  some  Courts.  Actually  today  mai-tial  law 
merely  means  that  in  time  of  war  and  in  strategic 
areas  of  the  United  States  the  military  authorities  may 
exert  controls  over  persons  which  are  deemed  neces- 
sary for  the  defense  and  internal  security  of  the  area 
and  for  the  successful  carrying  out  of  military  opera- 
tions. It  should  be  made  clear  that  martial  law  is  part 
of  our  civil  law,  is  limited  by  the  Constitution,  and  is 
subject  to  review  by  our  civil  Courts.  Refuting  the 
idea  that  the  review  of  action  under  martial  law  is  not 
within  the  province  of  our  civil  Courts  the  Supreme 
Coui-t  has  said : 
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**  There  is  no  such  avenue  of  escape  from  the 
paramount  authority  of  the  Federal  courts." 
{Sterling  v.  Constantin,  287  U.  S.  378,  398 
(1932).) 

But  in  applying  the  test  of  military  necessity  it  will 
be  obvious  to  the  Court  that  the  test  of  necessity  sug- 
gested by  the  majority  dictum  in  the  Milligan  case  will 
not  meet  the  stark  realities  of  today's  warfare.^  Under 
conditions  of  modem  warfare  it  is  increasingly  clear 
that  the  military  authorities  here  at  home  must  have 
the  power  to  exercise  certain  controls  over  civilians  in 
strategic  military  areas  for  the  protection  of  the  peo- 
ple, the  safeguarding  of  the  war  plants  and  utilities, 
and  for  the  defense  of  the  nation.  This  is  particularly 
evident  to  the  people  of  the  State  of  California.  No 
artificial  test  of  the  occasion  when  this  power  may  be 
exercised  should  be  adopted.  Each  particular  action 
taken  may  be  reviewed  by  the  Courts  to  determine  if 
within  the  range  of  honest  judgment  it  can  be  said 
that  the  militarj^  authorities  are  guilty  of  an  abuse  of 
discretion  in  the  carrying  out  of  their  military  duties. 
It  was  entirely  competent  for  Congress  by  the  passage 
of  Public  I^aw  503  to  provide  a  sanction  enforce- 
able in  the  Federal  Courts  for  the  carrying  out  of 
the  curfew  and  other  regulations  adopted  by  the 
commanding  general  under  his  martial  law  powers. 
Daily  it  is  being  understood  that  in  every  phase  of 
living  our  citizens,  as  groups  and  as  individuals,  must 
make  sacrifices  and  submit  to  various  controls  in  order 


»"What  was  not  necessary  a  eentur>^  ago,  may  be  necessary  to- 
day."   Haney,  J.  in  Zimmerman  v.  Walker,  supra,  p.  15. 


that  this  war  of  sui*vival  may  be  successfully  prose- 
cuted. Any  controls  curtailing  the  rights  of  individ- 
uals exerted  by  the  military  will  pass  with  the  passing 
of  the  particular  military  necessity  which  called  them 
forth — a  promise  not  as  capable  of  fulfillment  when 
such  controls  are  written  into  statutory  law.^" 

Thus  this  Court  is  afforded  the  opportunity  of  dis- 
solving the  misconceptions  concerning  the  use  of  mar- 
tial law  in  time  of  war  by  the  Federal  military  au- 
thorities and  of  stating  clearly  in  terms  of  today's 
methods  of  warfare  with  particular  reference  to  the 
situation  in  California  and  on  the  rest  of  the  Pacific 
Coast  the  principles  which  will  guide  our  military 
commanders  and  the  authorities  of  the  State  of  Cali- 
fornia in  solving  their  mutual  problems  concerning 
the  defense  of  the  State  and  Nation. 

Dated,  San  Francisco, 
February  17, 1943. 

Respectfully  submitted, 

Robert  W.  Kenny, 

Attorney  General  of  the  State  of  California, 

James  H.  Oakley, 

ABsistant  Attorney  General  of  the  State  of  California, 

Attorneys  for  the  State  of  California, 
As  Amicus  Curiae. 


'"The  Court  is  respectfully  referre<3  to  tlie  conclusion  in  the 
brief  filed  by  tlie  State  of  California  in  U.  S.  v.  Ilirahayashi 
(supra,  at  pas:e  57),  for  a  statement  of  the  gruidinj;  principles  upon 
which  it  is  believed  that  the  decision  in  this  case  and  in  the  com- 
panion cases  should  be  written. 
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